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APPELLATE OIYIL, 


Before f^ir Basil BgoU^ Kt j Chief Justioei atid Mr ^udm BaUhelor, 

OiAHPATRAO BALKEISHHABHIBE (origiml Dipendaot), ApbeIiLAHt, 

1), Hxs Highijess the MAHAEAJA MADHAVRAO SIKBE SABKAE 

ALIJA BAHABUB, GO BJ. (origikai. PiAijifTiEP), Bespoj^dent,^ 

Be^^osU ofmone^y-^SkthehoIchr^^Vali^ assignment hy depositor io his creditor 

^Megteet of the c'^ editor to reeom'i -^Creditor ohargeahh mith the umoimU 

Where money depobited with a stakeholder was validly assigned by the 
depositor to bis oreditoi in satisfaction of his debt and the creditor, being 
able to reeover the amount so assigned, neglected to do so ho was chargeable 
with the amoimt. 

Fiest appeal ironi the decision of Rattonji' Mancherji, Fir&t 
Class Subordinate Judge of Poona, in original suit No. 359 
of 1902, 

The plaintin, His Highness the Maharaja Madhavrao Sinde 
Sarkar of Gwalior, sued to recover from the defendant 
Rs, 4,178-7-2 and for account and damages. The suit was filed 
on the 22nd Octohor 1902. The plaint alleged that the 
defendant was plaintiff’s Yakcel (agent) at Poona and was as 
such in management of the plaintiff’s Inara, Patella Vatans and 
proprietary lands in the Poona, Ahmednagar, Sliolapur and Nasik 
Districts, that the defendant was appointed plaintiff’s Vakeel on 
the 28th January 1897, and on the 2nd February next he took 
over charge from his predecessor, that subsequently the 
defendant being dismissed lie was directed on the 2nd November 

B 1229--1 


1010. 

duly 0# 


^ Birsl Appeal Ko. 90 of 1907, 
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1901 to delis^er over cLargo of the cash balance, papers and 
(lead-stock to his snccossorj one Parchiire, that the defendant 
accordingly delivered over charge on two dates, namely, the 
9th December 1901 and the 12th July 1902, but on both the 
occasions he failed to deliver over the account to his successor, 
he did not properly explain how he had disbursed tlie vx) ious 
sums that had come to his Iiands, and the plaintifl was theielore 
obliged to make the account as far tis it was possible f j om 
Gos/idiimas (abstracts of accounts) the defendant had sent to 
him from time to time, and that the suit v/as filed on tine basis 
of the account so made. Out of the amount which the plaintifl’ 
sought to recover from the defendant tho item of Rs. 3,136-15-1 1 
was strenuously contested. 


The defendant answered that (1) wdien the plaintitf appointed 
him as Vakeel, he deposited Es, 8,000 with Shrimant Gopalrao 
Vithal alias Bhaiya Saheb Apte^ First Class Saidai\ of Gwalior, 
at the direction of the Maharaja {plaintiff) himself, and when he 
gave over charge to the plaintiff^s present Vakeel, he ga\ e to the 
said Vakeel with his consent a cheque (letter) to leeovci the 
balance due from the said deposit of Es. 3,(300 and the plaintiff 
accepted the cheque and passed receipt in his favour, therefore, 
the present suit would not he j (2) he was unable to give a 
detailed reply with respect to the various items claimed unless 
he was permitted to see the papers which he handed over to the 
plaintiff; (3) he was not guilty of negligence or default in the 
discharge of his duties as plaintiff^s Vakeel ; he did everything 
after having obtained the previous sanction of the plaintiff and 
discharged his duties honestly and diligently: (1} and that it 
was not explained in the plaint by what act or omission, lie 
occasioned the loss oi’ damage, claimed by the plaintiff. 

At the hearing the Subordinate Judge framed nine issues, and 
while the suit was pending the parties put in a joint application 
on the 18th March 1905, stating that the dispute between the 
parties had been compromised and asking for the witJidrawal of 
the mit. This was allowed. On the 4th April 1905 the 
plaintiflf's pleader applied for a review of the above order on 


the ground that he had consented to the withdrawal of the suit 
upon the strength of telegraphic messages which were 
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subsequently found out to be bogus and fictitious and not 
emanating from tbe plaintiff Maharaja or his responsible 
officers. On the 15th July 1905 the Subordinate Judge passed 
an order restoring the suit to the file. 

The defendant appealed against the said order but the appeal 
was rejected. The High Court, however, in disposing of the 
appeal directed the Subordinate Judge to take evidence and 
inquire into the question whether the suit had been properly 
and validly compromised and to decide it along with the other 
questions involved in the ease. 

The Subordinate Judge accordingly added a tenth issue to 
the nine already framed at the original trial. On the first, 
seventh, eighth and tenth issues, the findings of the Subordinate 
Judge were as follows : — 

(1) The plaintiff was entitled to recover Rs. 3,901-14-6. 

(7) The deposit of Es. 3,000 was not made by the defendant 
with Gopalrao alias Bhaiya Saheb Apte at the desire of the 
Maharaja, 

(8) The defendant was not entitled to set off that amount 
against such amount as might be found due from him to the 
plaintiff". 

(10) The smt was not property and validly compromised. 

The Subordinate Judge passed his decree in the following 
terms 

Decree foi the pUintiffc for Rs .%901-14-6, which he do recover from the 
defendant. The defendant is also hereby ordeied to band over to tie plaintiff 
the kiids andkhatavanisfoi theyeaishc wasin office as plaintiff’s Vakeel, or 
in default to pay him Es> 5 by way of damages. It is but just and pioper 
that tbe defendant should pay Ms own costs and those of the plaintiff to the 
extent of the claim decreed 

The defendant having appealed the High Court on the 
3rd September 1908 recorded the following interlocutory 
judgment : — 

SCOTI’, C. J. : — The principal point in this appeal is, whether 
the appellant was entitled to claim that the debt, due by him to 
the respondent, at the time when he relinquished the'agency at 
the end of 1901, has been satisfied. 
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The way in which the point wab taken in the written 
statement wa&j that there had been a payment by cheque^ reliance 
being placed upon a letter, dated the 9th of December 1901 
(exhibit 127). The expression cheque is obviously a 
misdescription, but the ical question which aiises wnth reference 
to that document is, whether the letter does not amount to an 
equitable assignment of the money held in deposit on account of 
the plaintiff by Gopalrao Apto, whether, m other words, it is 
** not a transfer of an actionable claim within the meaning of 
section 130 of the Transfer of Property Act. If it be held to be 
a transfer of an actionable claim, the next question which 
arises is, whether it was accepted by the plaintiff^s agents as an 
absolute or a conditional satisfaction of the claim of the 
Mabara 3 a for the cash balance shown to be in the hands of the 
defendant at the time of his relinquishing his agency, and 
secondly, whether those agents had any authority, express or 
implied, to accept such transfer in satisfaction, conditional or 
otherwise, of that claim. In deciding the question of implied 
authority one consideiation which will arise is the object for 
which the deposit was held by Apte , if it was hold for the 
purpose of meeting such a claim as was pi ef erred by the 
Maharaja against his agent, the presumption of implied authority 
will be strong. 

^The further question, which still arises if the acceptance and 
the authorityj^are established is, •whether, notwithstanding that 
the deposit money^ has"^ not in fact been recovered by the 
Maharaja's agents from'^Apte, the Maharaja or his agents have 
not so conducted|themselyes by neglect or omission as to be 
estopped from contending that the claim against the defendant 
in respect of the balance in his hands has not been satisfied by 
the assignment of his claim against Apte. 

None of these questions have been argued in the lower Court, 
but they are, in oar opinion, questions the determination of 
■which is es>sential to the right decision of the suit upon the 
merits, and we therefore frame the following issues : — 

(1) Was there a transfer of an actionable claim against Apte 
by the letter of the 9th DecembeiqlOOl^ exhibit 127 ? 
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(2) If so, did tlie plaintifi oi his agents accept the same in 
conditional or absolute satisfaction pro tmto of the claim for 
cash balance against the defendant ^ 

(8) If the transfer was so accepted by the agents^ had they 
authority express or implied from the plaintiff so to do ? 

(4) If so, whether the plaintiff or his agents have so conducted 
themselves by omission or neglect as to estop the plaintiff from 
contending that the claim for cash balance has not been satisfied 
by the transfer ^ 

In considering the last issue the Subordinate Judge should 
refer to the case of Feacoch v. FursBeU^^\ 

The Court should take such additional evidence as may be 
tendered upon these issues and return its findings thereon 
together with the evidence within four months. 

On the first issue the Subordinate Judge recorded a negative 
finding and gave no findings on the remaining issues. 

The appeal then came on for argument before Scott, 0, J., and 
Batchelor, J. 

P. T). BMcU for the appellant (defendant) j— 

The lower Con it eired in holding that the deposit was not made 
at the desire of the Maharaja plaintifi. Exhibit 184 is clear on 
the point. Gopalrao Aptc acknovriedgos therein that the amount 
was kept with him as security for the proper discharge of our 
duties. Fuitlier, in exhibit 129 ho says that the money was 
deposited with him at the instance of the Maharaja. This vms 
at least the understanding between ourselves and Apte. In 
exhibits 130 and 150 we say that the money was deposited at 
the direction or the Maharaja. Moi’eover, the acceptance by 
Parchurc shows that it was a deposit at the instance of the 
Maharaja, otherwise he would not have received our letter to 
Aplc, exhibit 129, and would not have taken fiom us the charge 
of the ofiSce. Further, Parchurc inquired by wire of Apte and 
having received a reply from him accepted the letter of 
assignment, exhibit 127. We assigned over the money which 
Apte held for us to the plaintiff who never made a demand on 

m (1868) 32 L. J. C. P. 266. 
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Apte It is not iKicts'Sciry that tiny paitlcularforiii of oxprcssiou 
slionid uo u.-^C'I to create an assigniucnt j Baol \\ Rols=(Oii^^\ !-''i 
in If transfer can be in j plied; it is tjuitc sufRcicnt 

according to la^v : section 130 of Transfer of Property Act. We 
theiefore contend that there was a transfer by us of an 
actionable claim. 

7a J, Kha^e. wiih G. II. K-idlarni for the respondent 
(plaiiitih) 

ScoiT; C. .j . — This is a ‘^.uit to recover from the defendant 
Ps 4»;li S«7*“2 i:i respect of moneys alleged to be due by him to the 
plaintiij; on lelinquishing his agency of the plaintiff^s Deccan 
Estates 

The plaint] jff is the Maharaja Scindia of Gwalior who has Inani 
and PatilLi Vatans ciiid other lands in the Bombay Presidencj' 
rUict entrusts supervision of tiicm io an agent at Poona, 

On the 2bon ot January 1897 the dcfcnchxnt was appointed the 
plaiiitiflS agent and took over charge on the 2ud of Februarv in 
that 3.' car, alo was disndsfcsed to^vards the end of 1901^ and on 9th 
of Decern ber in that 3-car ga vo over charge of Ids office to Parehure, 
the pJahitifPs agent at the date of the filing of the suit. 

The niosti impoiiant item of claim relates to a cash balance of 
Es. 3;13d-i6«l which;^ according to the accounts furnished b}* the 
defendant to the new agent, was in his hands on the 9fch of 
December. 

The defendam pleads that when the plaintiff appointed him 
as agent; he the defendant deposited Rs. 3;000 as seVarity with 
Shrimant Gopalrao Vithal Saheb Apte^ a First Class Saidar of 
Gwalior; at the direction of the plaintiff himself, and when he gave 
over chaigc lo the new agent he gave to him a letter to recover 
the balanee due out of the said deposit, and the plaintiff accepted 
the letter and passed a receipt in his favour. 

The material issues raised in the lower Court with reference 
to this claim arc, the 1st, 7th and Sth issues :~ 

(1) Does the plaintiff prove that all or anv of the sums 
aggregating Rs. 4,178-7^S are due to him from the defendant ? » 

a) (1878) S Q. B. D. 08 G. 


m (1878) 10Ch,X).615. 
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(7) Has the defendant deposited Es. t%000 with Sardar 
Gopalrao Vithal at the desire of Ms master when he was fiisfc 
appointed VMceel f 

(8) If soj i:, defendant entitled to set o0 that amount again^^t 
such amount as may be found due from him to the plaintiff^ 

The hearing of the case was very much delayed by an order of 
dismissal upon allegations of a compromise^ W'hich subsequently 
proved to^be incorrect, and the suit was then restored and tiiod 
by the diiection of this Court. It has now been disposed of by 
the Subordinate Judge, who has passed a decree for the plaintiff 
for the principal sum ^claimed, together with the other smaller 
sums. 
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The case has, however, been tried on very unsatisfactory 
materials, for, the plaintiff relying upon his sovereign rights, has 
declined to answer some very pertinent interrogatories admin- 
ibtered to him by the defendant as to interviews alleged to have 
taken place between thorn. On the other hand, the defendant 
apparentlj' hoping to the last for a settlement with the plaintiff, 
gave very meagre evidence. The alleged depositary Oopalrao 
Vithal Saheb Apto was not examined in the earlier stages of the 
suit, and at the time when the completion of the trial had been 
directed by the High Court, was dead. The question at issue has 
therefore to be decided cbiefly upon documentary evidence. It 
appears that on the 9th of December 1901, when the defendant 
handed over charge to the new agent, a momorandirra was pre- 
pared of the property handed over, which stated that the balance in 
the defendant’s hands found^due to the end of Sainvat 1957 was 
Es. 2,982-15-11, and had been handed over. This memorandum was 
endorsed by Parclrure. It is not pretended by the defendant that 
the balance was handed over in cash. It is however admitted 
that a letter dated the 9th of Decerrrbar 1901 addressed to Kirutc, 
the head of the Mali Office ofjthe plaintiff at Gwalior, and signed 
by the defendant (exhibit 127), was handed to Parclrure stating 
that the defendant had handed over charge and got a receipt, and 
that steps should be taken to recover the 'Es. 2,982-15-ll, being 
the amount of the balance with the defendant from his money 
kept in reserv'o by Scindia Sai’knr with Gopalrao Vithal n.pte 
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for fclie due discharge of the functions of his office, and that a 
letter had also been sent to Apte. This was forwarded to the 
Mafi Office on the 10th of December 1901 along with the memo 
above referred to Ijearing Parchure’s endorseiaent. 

In proof of the deposit with Apte, the defendant produces a 
document signed by Apte, from which it appears that from 
October 1895 to October 1897, money of the defendant had been 
lying at interest with Apte, and that on the 18th October 1898, 
the date of the document, there was due for principal, interest and 
kosha Es. 3,017-14-0, and that it was agreed that that sum should 
remain as the defendant’s deposit as long as the office of Vakeel 
was continued in relation thereto without interest accruing 
thereon. 

The documents in which the defendant refers to this deposit 
are all consistent with each other. In exhibit 127, the letter 
of a'-signment, he speaks of the money as Iris rupees kept in 
reserve by Scinde Sarkar with Apte for the due discharge of the 
functions of his office. In exhibit 181 he says that the amount 
due from him should be recovered by the Sarkar from Apte as the 
cash balance in connection with the office of Vakeel deposited as 
Thev. In exhibit 160 dated July 1902 the defendant writing to 
Apte speaks of the rupees as having been secured with Apte by 
way of security on an oral order from the Sarkar. 

Apte’s only letter upon the subject, exhibit 129 of the 11th of 
Juire 1902, states that when the defendant obtained the appoint- 
ment as the plaintift’s Vakeel, it was agreed that the money should 
be kept by Apte by way of security, and that the Maharaja had 
sent him an order to call on the defendant to pay the balance due 
to the Maharaja which, having been done, the defendant Iiad 
forwarded Parchure’s receipt which Apte had sent on to the 
Maharaja, asking for directions as to the returir of the defend- 
ant’s money detained with Apte by way of security. 

There Is no oral evidence whatever touching the circumstances 
under which the deposit was made. The defendant merely says 
he paid Parchuro by cheque on Apte, and not in cash. The 
Maharaja has declined to answer the interrogatories administered 
to him on the subject. Apte died in 1905 without having been 
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examined, and Im son^ who was examined on interrogatories, denies 
that any deposit was made with his father* Parchure alleges 
that when the defendant gave him the letter on the 9th of Decem-« 
her 1901, he said he had Rs. 3,000 in deposit with Apte as security 
foi his having stood surety for him. 

The learned Judge held that it was proved by the acknowledg- 
ment, exhibit iS4, that Apte held Rs. 3,017-14-0 in deposit for 
the plaintiff and was to retain the same in his custody as long 
as the defendant occupied the position of the plaintiff's Vakeel, 
and that, as stated in Apte’s letter of the 11th of June, it was 
agreed^ when the defendant obtained employment with the 
plaintiff, to hold the sum which was already in deposit with Apte 
as security. 

He takes the view however that the money was held by Apte 
for his own security as the guarantor of the fidelity of defendant, 
and that the deposit was not made at the plaiiitiff^s desire, or 
with his cognizance, or knowledge. 

He says that Parchure was simple enough to accept exhibit 
127 inpayment of the cash balance, though neither he nor the 
Mali officer could have any legal right upon the letter to enfoi-ee 
the demand against Apte, if he declined to comply with it. 

Now the money held by Apte was^ either (1) a deposit creating 
an actionable claim of the defendant transferable by him for 
any purpose, or (2) money held by Apte on account of defendant 
and the plaintiff as security for the defendant's fidelity in his 
agency, and applicable to answer any failure by him to account, 
or (3) money held by Apte for liis own personal security against 
any claim, which might be made by the plaintiff against him as 
guarantor for the defendant's fidelity. In case (3) the defendant 
would not be entitled to claim the money from Apte, till the latter 
had been freed from his liability under his guarantee, nor would 
the amount of the deposit be material to the plaintiff, as Apte's 
liability would be personal and unlimited. 

In case (2) the deposit would be held with the plaintiff's 
cognizance as security, and Apte would be a mere stakeholder 
bound to pay it, in any manner agreed upon by defendant and ; 
plaintiff. 

B im-2 
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The two decuments signed by Apte which relate to this deposit 
are inconsistent with the theory which found favour with the 
learned Judge. There is no suggestion in exhibit 184 of any 
personal liability on the part of Apte for the behaviour of the 
defendant, while Apte^s letter of the 11th June 1902 (exhibit 
129j points strongly to the conclusion that he held the deposit 
at the orders and with the approval of the plaintiff, and was 
willing to pay it back to the defendant, if the plaintiff permitted 
him to do so. This view is supported by the reference by 
defendant in exhibit 127 to Scindia Sarkar in exhibit 150 to 
the ^ oral order ^ from the Sarkar. 


Either in this view of the case or in the first alternative of an 
actionable claim, the defendant, by directing the plaintiff^s servants 
to apply virtually the whole of the deposit in satisfaction of the 
balance due on the agency account and by giving notice of this 
direction to Apte, had put it out of his power to deal with the 
deposit in any way, and had passed the property therein to the 
plaintiff. 

After receiving Apte^s evasive letter of the 11th June 1902, the 
defendant wrote to him again on 19tli July 1902 (exnibit 150), 
requesting him to pay over the deposit at once on demand from 
plaintiffs Mafi Office, and stating, that the money had been lodged 
by way of security on a verbal order of the plaintiff. 

This letter was given by defendant to plaintiff^s agent Parchure, 
with an endorsement in the following terms The above-mentioned 
letter should be shown to Apte Saheb, and he should bo informed 
to pay the rupees. And I should be favoured by communicating 
to me his reply in writing as to what he has to say. You should 
show this letter to him through the Mafi Office. Then he will 
certainly pay the rupees/^ 

It appears from exhibit 128, that the Mafi Office thereafter 
wrote to Parchure saying, that Apte said the deposit was held on 
account of a private matter between him and the defendant, but 
the defendant does not appear ever to have been informed of 
this reply. 
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In October 1002 this suit was filed^ ignoring tbe efforts made by 
tbe defendant to have the deposit money applied in payment of 
the balance due. 

When, at the hearing of the appeal, the ease was discussed from 
the point of view of the letter of the 9th December 1901, being 
an assignment of an actionable claim, the plaintiff^s pleader 
suggested that the ease should be remanded as the plaintiff might 
be able to adduce further evidence on the point. In view of the 
scanty evidence on the record, we acceded to this suggestion, 
framing issues, to draw the attention of the lower Court and the 
parties, to the points arising for consideration. The plaintiff 
however, notwithstanding an ample allowance of time, has adduced 
no further evidence, and the defendant has examined S witnesses 
who carry the case no further. The learned Judge appears 
from his judgment on remand, to have failed to appreciate the 
points remitted to him for consideration, and the hearing of the 
documentary evidence upon them. If we draw presumptions 
against the plaintiff, it is not without having given him an 
opportunity of clearing up all matters appearing in evidence 
against him. 

It is clear that, if Apte had the money, it could and should have 
been recovered from him. His letter of the 11th J une 1902 shows 
he had the money, and had been in communication with the plain- 
tiff about it and had offered to pay to the defendant if permitted 
to do so by the plaintiff. He would, therefore, have had no answ^er 
to a claim by the plaintiff fortified by the defendant's letter of 
assignment. Apte wavS a Gwalior Sardar resident within the 
jurisdiction of the plaintifi’^s Courts, and the plaintiff cannot be 
permitted to shield him from liability at the expense of the defend- 
ant, who has, in consideration of money due by him, assigned to 
the plaintiff his property in the deposit. One of the inter- 
rogatories administered by the defendant to Apte^s son, was as 
follows : — Were you ever called upon till now to pay the afore- 
said sum by the Sarkar ? The answer given on the 24th 
October 1806 was ^ Never was the demand made^. 

It is a well recognised principle that, where a creditor has 
the control of a security, he is chargeable with what he might 
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have received from it but for his wilful default. See WMams v. 
Ince^ Mayer Y. Murrayi^-, Peacoch v, Purseim Yylmas 
V. The MeveaniiU Bank of the River PhM^). 

On the ground that the money mentioned in exhibit 181 wa.s 
held by Apte as a stakeholder, and was validly assigned by the 
defendant to the plaintiff in satisfaction of the balance due on the 
agency account, being the purpose for which it was agreed to be 
held by Apte, and that the plaintiff being able to recover the 
amount so assigned, neglected to do so, we arc of opinion, that he 
IS chargeable with the amount. We, therefore, find on the 7th 
and 8th issues, in favour of the defendant. 

With regard to the remaining items decided in the lower Court 
apinst defendant, we do not think, there is any ground for 
disturbing that decision. Costs throughout payable in pro- 
portion to the success of the parties. 

Decree varied. 

G. B. II, 

CD (1824) 1 S. aiidS. 581. (3) (iscs) 32 L. J. 0, P. 2CG, 

(2) (1878) 8 Ch. D. 424. (4) (i87s) 3 C. P. D. 330. 


APPELLATE CIVIL. 


Before Mr, Jusike Chandavarhar and 2!r, JuBtke ITeaion. 

CHUNIIAL. SON AND HUE ON TSHWARLAL EHOGIDAS (oskunai 
Idaintipj), Appbliakt, The SECEETARY op STATE poe INDIA 
i3sr COUNOIL (original Defestdant), 

The secretary op STATE poe ISDIA in COUNCIL (OEieiNAa 

or ISHWARLAL 

■KKOGILAL (OBIGINAL Befendaist), Besponjdekt.*’ 

No application to actions where contractual oUiyaiim implied if 
lat^Gocernmnt-Employment 0/ shroff to accept Jiahashui coins- 
Sh^ff accepting ^8hikhai coins instead-The coins accepted hp Mint 

On tlie occasion of calling in the Babashai coins from +!,» Tt^-n t -n 

* Joint Apjjeals Hos, SB and 42 of 1908, 
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examin© and accept the Babasliai coins only* The plaintiff worked for about a 
inoiitli, during which period ho pa'^sed 1 2,1^70 Shikkai coins as Babaahai coins. 
At that date the Shikkai coins were not current and had only bullion value. 
The coins were finallj sent to H. M.’s Mint, where they were melted. Govern- 
ment alleged that by the shroff’s neglect in accepting Shikkai coins they suffered 
a loss of JRs. I 5758 -I 5 -I, which they asked the shroff to pay. The shroff paid 
Es. 1,095. To recover the remaining Es. 663-15-1 Government filed a suit 
against the shroff. The shroff also filed a counter suit against Government to 
recover Es. 1,095 which he alleged were wrongfully recovered from him. Both 
suits were heard together. The District Judge dismissed both suits holding 
that Government had suffered a loss by the shroff’s action, hut it was compen- 
sated by the money already paid by the shroff. Against this decision both 
parties appealed. While the appeals were pending in the High Court, the shroff 
died and his son was brought on the record as his legal representative : — 

Meld, that the maxim actio personalis moritur cmi persona did not apply 
to the case, as there was an obligation implied by law. The shroff undertook 
to pass only Bibashai coins ; and it was an implied term of that contract that 
if he passed any other, and Government suffered loss, he should make it good 
(section 211 of the Indian Contract Act, 1872). 

Meld, further, that the fact that Government had kept and had the benefit 
of Shikkai coins was not sufficient by itself to raise any presumption of either 
estoppel or acquiescence or ratification on the part of Government. 

Meld, also, that the action of the Mint officers in accepting the Shikkai coins 
could bind Government only so far as they bad derived benefit from tlio action 
of the Mint officers ; that that benefit made ihoi.i ''iab!c only 30 ihi* that k u’fis 
to be taken into account in measuring the damages for the loss sustained by 
Government in consequence of the shroff’s deviation from the directions given 
to him and the purpose of his employment. 

Meld, therefore, that in estimating the loss suffered by Government owing 
to the shroff’s action, the bullion value of the Shikkai coins must be taken info 
account, for they had, on the dafie they were accepted, ceased to be current 
coin. 

It is a principle that nominal damages are awarded only where there Is 
fafiure to prove any appreciable damage in fact. 
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Joii5T appeals from the decision of Dayaram Gidnmal^ District 
Judge of Ahmedabad, 

Ishwardas Bhogidas, the defendant in one suit and plaintiff 
in the other^ was employed by Government at their sub-treasury 
at Nadiad, to examine and pass the Babashai coins that might 
be brought to the treasury. The Babashai coins were called in 
by (Government and they were exchanged at the rate of 130 
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Babashai coins for every 100 Britisb rupees. Ishwardas, the 
shroff, -was emploj'ed to examine and ’see that none except 
Babashai coins were accepted at the treasury. The shroff was 
employed for about a month. It was found that during this 
period, he had allowed to be accepted at the treasury 12,170 
Shikkai coins. 

The Shikkai coins were at one time the currenti coin in that 
part of the country ; but they had long ceased to be current 
and on the dates in question they had only bullion value, -which 
was Es. 62*7“6 for every 100 Shikkai coins. The coins in 
question were finally sent to His Majesty^s Mint where they ivere 
accepted by the Mint officers. At the period in question the 
value of 100 Babashai coins was Es, 76-14.-9. Thus, in having 
Shikkai coins instead of Babashai, Government suffered a loss 
of Rs. 14-7-0 for every 100 Shikkai coins accepted by the 
shroff. The loss on the 12,170 Shikkai rupees amounted to 
Rs. 1,758-15-1. 

The Government then asked the shroff to recoup the loss 
wffiich they had sustained by the action of the shroff. He 
paid Rs. 1,095 in satisfaction of the claim. The remaining 
Rs. 665-15-1 were still demanded by Government, to recover 
which they filed a suit against the shroff. The shroff contended 
in that suit mter alia that he was ready and willing to exchange 
the Shikkai coins for the Babashai coins; and that Government 
suffered no loss by his action for, they melted both Babashai 
and Shikkai coins and the latter yielded more silver than 
the former. Subsequently, the shroff also filed a suit against 
Government to recover Rs. 1,095, which he alleged were wrong- 
fully recovered from him. 

The District Judge heard both suits together and disposed of 
them by one judgment. Ho dismissed both suits holding that 
the loss to Government had been assessed at 9 per cent., which 
was covered by the amount paid in by the shroff. His reasons 
were as follows i — 

‘‘ The suit is based on a contract, not on a tort. Damages are claimed not 
on account of a fraud but on account of a breach of contract. Now the breach 
took place in January and February and it has not been satisfactorily proved 
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ttat 111 tlio.8 moiitlis Sliikkais were wortk less tkan tke defendants, wko 
pnroliased privately, paid for tkem. The learned Goveinment Pleadei wanted 
me to assess the damages on a different principle. He contended that wken 
the fiaud was discovered the Skikkais were only worth their bullion value, and, 
therefore, damages should be awarded at the late claimed. But it has not been 
even satisfactorily proved that on that date Shikkais weie worth only their 
bullion value They weie good foi hoarding and the Government Pleader 
himself admitted that some people bought Shikkais as auspicious coins ..... 
I do not considei the evidence sufficient foi holding that when the breach of 
duty took place the Shikkais weie worth inoie than the value fixed under 
Mr. Bamanji’s order, Mr Baman*]i himself was under the impression that 
Government was not entitled to lecovei more than 9 per cent., and it has not 
been pressed that as a mattei of fact the Shikkais weie worth less than the 
price paid by the defendant, and Government has sustained a greater loss ” 

The Government as well as the shroff appealed to the High 
Court. 

Whilst the appeal was pending, the shroff Ishwaidas died. 
His son. Chunilwil was thereupon brought on the lecord as his 
legal representative. 

J/ A. for the shroff . — In appeal by the shroff. — 

As the Shikkai coins were retained by the Mint authorities, 
we are absolved from liability. At the most, there is a technical 
breach of contract and under section 211 of the Indian Contract 
Act, 1872, Government can only claim nominal damages. See 
The Maneejcjh Petit Manufactunng Company^ Limited v. The 
Malialaxnn Sjiinmng md IFecmng Company ^L%imted^^ andMayne 
on Damages, p. 633. Government have in fact suffered no loss 
for, they used both Babashai and Shikkai coins for melting into 
silver and the latter yielded more silver than the foiiner. 

In appeal by' Government — This is a case of personal action 
the shroff having been engaged for his personal skill. The 
shroff having died, the action does not survive against his heir 
and legal repre.-.entative. See Broomes Legal Maxims, pp. 683, 
684 ; and llariclas Ham das v, Bamdas Matlmradas^^K 

6'. S. EaOj Government Pleader, for the Secietary of State : — ■ 

The shroff was engaged only to pass Babashai coins ; there was 
therefore an implied contract between him and Government 

(1) (18^5) 10 Bom 617. (2) (1889J IS Bom. 677. 
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that lie was to accept Babasliai coins and none else. When he 
accepted Shikkai coins he clearly coiiimitted a breach of contract. 
The mere fact that the Mint ofl&cers retained the coins does not 
exonerate him from liability There was no acquiescence or 
ratification on the part of Government^ nor was there any 
estoppel. As to the measure of damages the Government had to 
pay for the Shikkai coins^ the artificial high value fixed for 
the Babashai coins, whereas they had only then bullion value^ 
the loss caused is the difference between the two values. The 
maxim aeho etc., does not apply to cases of contract 

and to actions for damages in respect of wrong done to the 
pioperty. See Broomes Legal Maxims, p» 613; Morgan v, 

I Bl^fh y. Iladgate^'^ I Batiliyany y. WalfotA^^^ 

Chandavaekar, J. ; — In Appeal No, 38 of 1908, the learned 
District Judge's finding that the appellant was employed by 
Government as shroff to examine and pass only Balmluii silver 
coins and not to accept Shikkai coins, has not been made the 
subject of any convincing argument. But it is urged that the 
right of Government to complain that the appellant as their 
agent has acted contiary to the directions given to him and the 
purpose of his employment is lost by reason of their conduct in 
keeping the Shikkai coins, instead of returning them to the 
appellant, and in allowing without objection such coins to be 
remitted to the Mint. This defence, if it means anything, must 
amount to a plea of estoppel, acquiescence, ratification, or nova- 
tion, that is, a new contract of agency, barring the light of 
Government to claim damages from the appellant on the specific 
contract of agency on which the action was founded % In the 
Court below, no such defence was set up in the pleadings, unless 
we are to understand the 3rd issue as covering them. But it 
cannot be so understood. That issue merely raised the question 
whether the appellant was misled by the action of the Eeveniie 
authorities in reference to the coins in such a way as to exonerate 
him from responsibility. Assuming that the pleas in question 
did arise on the issue, the evidence falls far short of what the 
law requires to sustain them, 

CD (18G1 6 H. & X. 265. (2) (1891) 1 CE. 337, S6G. 

(3) imi) 3G Ch. T), 269, 279. 
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The appellanfc was employed as an expert to pass Babashai 
silver coins only- I£ he passed other coins^ the fact that his 
employer appointed others^ such as appraisers at the Mint, and 
the Mamlatdar, and the Aval Karkun at the sub-treasury at 
Nadiadji to see whether the appellant did his duty according to 
the directions, and that those others allowed Shikkai coins to be 
passed by hini, cannot relieve him from his duty as agent. 
There was no contiact bttween bim and Government that he 
should be held to have fulfilled his duty, if other servants 
employed by them to inspect his work allowed him to depart 
from directions given to him. As tor the fact that Government 
have kept and had the benefit of the Shikkai coins, that by itself 
raises no presumption of either estoppel or ratification. The 
directions given to the appellant when he was employed were 
specific j he was to pass Babashai silver coins only. That was 
his duty, irrespective of supeivision or inspection. If he, or any 
other person similarly employed, remitted other coins and the 
Mint officers kept and used them for Government, it cannot be 
said either that Government caustd the appellant intentionally 
to believe and to act upon the belief that their specific directions 
weie modified by them, and that the original purpose of the 
agency was changed, or that they acquiesced in or ratified the 
appellant's acts. Edification and acquiescence mean a full 
knowledge of the facts The Mint officers were agents of 
Govermmnt to receive Babashai coin , they were not agents to 
contract for and on their behalf in the matter. Their action 
cannot bind Government, except so far as Government have 
derived benefit fioni the action of the Mint officers. That benefit 
makes them liable only so far that it is to be taken into account 
in measuring the damages for the loss sustained by Government 
in consequence of the appellant's deviation from the directions 
given to him and the purpose of his employment. 

The next question is as to the measure of damages. The 
low'cr Court has taken as the jneasme the difference between 
the price actually paid by Governmont for the Shikkai coins 
(Es. 100 for 130 Shikkais as if they were Babashai) and 
their maiket value. Calculating the damages on this principle, 
the lower Court has held that the amount paid by the 
^ 3229-»S 
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appellant to Govornmont under protest fully represented the 
loss incurred by them owing to his breach of tlie contract of 
agency. The appellant seeks by his claim to recover a portion 
of that amount on the ground that Government, having retained 
and made use of the Sliikkai coins, are entitled only to nominal 
damages. This contention Ignores the principle that nominal 
damages arc allowed only where there is failure to prove any 
appreciable damage in iaet. That cannot be said to have been 
the ease here. For the Shikkai coins winch were let in by the 
appellant in breach of his duty, Government paid at a certain 
rate and had to siiflcr actual loss in money. That is found by 
tlio Court bclovr and we have heard no argument against that 
finding It is a question udiothcr the lower Court is right in 
ostiniating that lo.ss sustained by Government hy the difference 
between what Government paid foi’ the corns and their market 
value. That question is raised by Government in their Appeal 
(No. 4S of 1900) from the decree in the suit brought by them 
against the present appeiiant Ishwaiclas. But the question does 
not arise in tliL- appeal. 

On these grounds the decree in Appeal No. 38 of 19CS must 
bo amended as to co-.ts ‘wlncji are to be paid by the appellant. 
Jn other respects the decree must be confirmed with costs. 

Dealing now with Appeal No. 42 of 1908, it arises out of a 
suit brought by the Secretary of State for India in Council to 
recover from the defendant IshwarJas Bhogidas, a certain 
amount as representing the loss caused by him by passing a 
certain number of Shikkai coins as genuine Babashais, contmry 
to his contract of agency wiih Government. Tlie def(-ndant 
had paid to Government under protest a sum in sati^d'action of 
the loss, but Government claimed more and filed the cuit. 

The lowmr Court disallowed the claim on the ground that the 
sum paid by the defendant under protest fully represented 
the loss. 


After Government had prefm red this appeal from the lower 
Courts decree, the defendant (respondent) Ishwardas Bhogidas 
died, and his legal representative was brought on the record in 
his placef 
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A preliminary objection to tbe hearing of the appeal is raised 
on the ground that the action, heincy of a personal chaiacter, 
does not survive owing to the death of the original defendant, 
Ishwardas Bhogidas^ aecordiog to the maxim ^^aeHo personalis 
moriiur eum persona 

The appliC'ition of that maxim is limited to actions in which 
remedy is sought for a tort, or for something which involves, at 
any rate, the notion of wrong-doing : per Lord Macnaghten 
in The V mi eel OolUenes Ld, v. Simpson^^\ But it does 
not apply to actions in which compensation is claimed for injury 
to property on the strength of an express or implied contract : 
PMlhjn V. Homfrap^^\ ‘^It is not only where there is an 
express contract that a suit grounded on some default of the 
person whose representative is sued can be maintained j but if 
the position of the parties was such that the law of England 
would imply a contract from that position, then on assumpsit 
executor might still be held liable. There are many cases 
where an action can be brought upon an obligation implied by 
law in consequence of the position which the parties have under- 
taken to one another Battliijamj y. Waif or See also 
Bnnbnry y. BeiosonS^* 

The present is one of such cases^ because here the defendant 
Ishwardas undertook to pass only Baba^hai coins* Ib was an 
implied term of that contract that, if he passed any other and 
Government suffered loss, he should make it good. (Section 211 
of the Indian Contract Act.) Government complain and have 
proved that^ owing to his default, they have been out of pocket 
inasmuch as they had to pay in their own currency for 
Shikkai, instead of Babashai coins. Tne injury complained of 
is to their personal estate, and the action is one on assumpsit^ 
since the defendant^ by the term of his employment, annexed by 
law to the contract, agreed to indemnify Government for the loss. 

The action, therefore, survives. The next question in this 
appeal is whether damages have been estimated by the lower 
Court on a correct principle. That Court has held that Oovem- 
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meiit are entitled to daina^’eSj being the ditference between the 
money they paid actually; (WO ior 130 Shikkai coins, as if they 
were Babasha^*') and the market value oi tli^ Shikkai eoin^ at 
the date of the lemittance ot the latter to the Mint. G-osein- 
ment object to the maiket value being taken into account and 
contend, that only the bnliion value of the Shikkai coins must 
be deducted The principle adopted b}/- the lower Court treats 
the transaction as one between vendor and vendoP; UiOt as 
between principal and agent. In Cassa/joglou v, the 

plaintiff appointed doiendaiit as bis agent to select opium of a 
certain description ; the defendant selected and sent opium of a 
different description; part of which the plcxintiff sold. The 
plaintiff sued the defendant for loss and claimed damnges on the 
footing of the difference bet^xeen the market price of the article 
ordered and the proceeds of the sale cl the drug actually sent. 
Jlut it was held that he could not *^0 claim and treat his agent 
as vcndoi of the opium to hnii; and that all the plaintiff xvas 
entitled to was tlie actual loss cincl damage sustained by him 
through the defendant's negligence and breach oi duty. In the 
present Cnse the Shikkai coins hdd Ceased to be a hgal tender, 
and the evidence adduced by the icspondtufc to show that people 
wore buying them In market is not satisfactory. Toe evidence 
adduced for Government to pro V 0 that the market rates relied 
upon by the respondent were inflated and ficlitious not 
contradicted ; and the experts oxaininod state that since Shikkai 
ceased to be a legal tender, its price has been reckoned according 
to the bullion value (see Exhibits 116 and 69). 

The other appeals by Government follow suit. 

The result is : — 

Appeal No 38 of 1908. Decree amended as to costs which 
arc to be paid by the appellant. In other respects confirmed 
with costs. 

Appeal No. 55 of 1908. Do. do. 

Appeal No. 4'!, 45 and 47 of 1908. Decree reversed and claim 
awarded with costs througliout. 

0) (1882) S)Q.B B.220. 
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Appeal No. 42, 4S and 46 of 1908 Decree reversed and claim 
awarded with costs throughout against the legal representative 
of the deceased defendanr in each suit to the extent of the assets 
received and not duly accounted £ox% 

In Appeal No. 43 of 190S the decree is also against defendant 
No. 2. 

Heaton, J, : — In a series of suits the Secretary of State for India 
in Council claimed against certain shroff-, for datnages for breach 
of a duty they had contracted to |. erforin. Briefly stated, the facts 
are these : on the occasion of the substitution of British Indian 
for Baroda Babashai rupees, the Government treasuries undertook 
to accept all genuine Babashai mpf^es at the rate of 100 British 
Indian for 130 Babashai. The defendant-shroffs were employed 
at the treasuries to scrutinize the coins offered and to pass 
only genuine Babashai. As a fact they passed large numbers of 
Shikkai rupees, and thereby, it is alleged, caused a loss to the 
Secretary of State for India in Council. Subsequently the 
shroffs paid ceitain sums by way ot damages; but the Secretary 
of State, deeming the amounts so paid insnflScient, has sued to 
recover further damages. The shroffs sued separately to recover 
what they had paid. 

The suits were heard by the District Judge, Ahmedabad, who, 
by consent, dispo^^ed of all the contested points m one judgment. 
He dismissed all the suits and ordered the parties to bear their 
own costs, holding that though the shioffs were liable in 
damages, they had paid enough. 

Both parties have appealed, and here, as in the Court below, 
one judgment will suffice. The District Judge has dealt adequate- 
ly and convincingly with the appellant -shroffs^ defence that they 
believed the expression genuine Babashai included Shikkai 
rupees, and that they did not disobey their instructions in accept- 
ing Shikkai rupees. There can be no doubt in my mind, on the 
evidence, that the shroffs deliberately accepted Shikkai rupees 
knowing fchat they ought not to do so and understanding why 
they oughb'^iot. This defence is so disingenuous and without 
merit that I am surprised that we were troubled with it in 
appeal. 
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The defence that had Government returned the Shikkai rupees 
the shroffs could have minimised their obligation to make gf)od 
the loss to Government is almost as disingenuous and quite as 
unconvincing. The idea underlying this defence is that had 
the Mint returned the Shikkai rupees^ the shroffs could have 
exchanged them for Babashai, have changed the latter for 
British and so have reduced their losses to something far short 
of what they have been required to pay to the Government. 
How far the aiithmetic of the defence is good I do not enquire. 
At what rate the shroffs could have got rid of the Shikkai rupees 
had they been returned^ is a matter of pure imagination and 
conjecture on which we need not occupy our minds, It will 
suffice to say that the Government \vere not under any 
obligation, express or implied, to return, without any demands 
irom the shroffs, the Shikkai rupees, which they had accepted ; 
not even for the purpose of enabling these shroffs wdio had 
deliberately failed to fulfil their duties, to escape some part 
of the loss which such action ontailed. 


Wc arc only concerned to find out wdiat was the loss to 
Government entailed by this neglect of duty on the part of 
their iigent'^. Tiio plaintiff Government found themselves 
burdened wfith a laige number of Shikkai rupees for which they 
had paid Rs. 76-14^-9 British per iOO : though for coining 
purposes they were worth only Rs. 62-7-6. dheir loss clearly 
■was the difference between these two sums for each 100 Shikkai 
rupees. This is tht-ir loss because they can only do one of two 
things. They can com the Shikkai rupees into Indian curreno}'- ; 
in which case they are worth to Government no more than the 
cost of buying an equivalent amount of silver in the open 
market and that is Rs, 02-7-6 for each 300 Shikkai rupees* Or 
they can sell the Shikkai rupees in the open market, in which 
event they will fetch only Rs. 62-7-6 for each hundred. The 
rate of Rs* 62-/ -8 is that which prevailed some time shortly 
after the acceptance of Ilibashai rupees at the treasuries and when 
consequently the duties of the shroffs had come to an end. 
That rate varies ; but no objection has been taken by either side 
to the rate of Es. 62-7-6 if it be determined that the rate to 
be taken is a rate subsequent to the last acceptance of Babashai 
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rupees at the treasuries. The shroff-appellants, however, contend 
that the rate which ought to be taken is the price of Shikkai 
rupees at the time the breach of duty by the shroffs occurred. 
That rate would be Rs. 67 or peihaps something more, and if that 
rate be taken, the loss payable by the shroffs is materially 
reduced. That is the rate at which the District J udge has estimated 
the loss. It seems to me he has proceeded on a wrong principle. 
The actual loss to Government is what I have stated— -that to 
mj mind is clear beyond question. The Government are 
entitled to be recouped that loss, (sections 78 and 211, Contract 
Act) unless it be shown that butjor want of reasonable care 
or but for failure to perform some duty they owed the shroffs, 
they would have incurred a smaller loss. There was no failure 
on the part of Government in the performance of their duties 
to the shroffs. Was there any want of reasonable care? I 
cannot see that there was. What is it that the Government 
failed to do which they ought to have done ? The only thing 
suggested is that they should have returned the Shikkai rupees 
to the shroffs. This point I have dealt with in so far as it is 
a matter of obligation# Is their anything in it regarded as a 
matter of reasonable care ? I think not. I do not think it was 
unreasonable to retain the Shikkai rupees and I am unable to 
conceive of any reason for which it can be said to be unreason- 
able. It is useless for me to deal farther with the argument 
on this point addressed to us, for I am unable to see anything in 
it whatever deserving of serious conbideration. 

The arguments in these appeals have occupied us for a long 
time and have covered a variety of points as to which discussion 
is unnecessary. The case is really very simple indeed. The 
shroffs deliberately and knowing they were wrong to do so, 
accepted Shikkai rupees and thereby induced the Government to 
pay for them far more than they were worth, besides burdening 
Government with a commodity they had never undertaken to 
buy and did not want. \ The loss caused to Government is 
iirimistakeable and easy to ascertain. Nevertheless the defend- 
ants have striven to minimise their liability, first by asserting 
entirely false defences, and then by the exercise of ingenuity in 
devising worthless legal arguments. Had they been well advised 
they would not have appealed. 
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One other point remains. In two of the cases the shroffs 
died during the pendency of the suit or appeal, and it is urged 
that the right to sue did not survive. This contention is based 
on the maxim actio ^euomlis mont%r cmi p8rmm^\ This 
maxim does not apply ivhere, as here, the plaintiff has sustained 
a pecuniaiy loss arising out of a breach of obligation or contrac*- 
tnal duty^ by the person sued. This seems to me to be clear 
from a study of the three Fnglish cases : FMUips v. 
Homfraj^^^ and Batthpanij v. Walford^^^ and United CoUierm 
Ld. V. 8impso%^^\ I v^ould dismiss the appeals of the 
shroffs with costs throughout, and allow the appeals of the 
Secretary of State and award the claims with costs throughout 
as proposed by my learned colleague. 

Decree accordhujJy. 
m n 
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APPELLATE CIVIL. 

Be/oie Mr* Jnshte Ch%ndavm kar and Mu Justice Meaton* 

JOSE ANTONIO BABETTO (oeiginaIi Defuxjdaxt)) Appillaxt, 
EBANCISCO ANTONIO EODBIQUES and oxhees (oeiginai. Pdaint- 

IFPS), Bespondents.^ 

Jurisdtction--Cou7t— Consent of the parties as to sxi^i^dktior — Suit of mine 
leyond the )UT%hdicUon of the Court — Trial of suit--Jurk€heUou cannot 
he (questioned %n appeal — Evidence Act {I of 1872) ^ section 88. 

The plaintiffs filed a suit for paitition in the Court of the Sxiboi^cliiiat® 
Judge, First Class, \aluing their claim at an amount which made tlie suit 
triable by that Com t alone. Tbe Judg*', however, made over the trid of the 
suit to the Joint Suboidinate Jnclge. In the Ltter Court, neither partv laised 
any objection on tbo gi*ouud of jurisdiction : nor was any issue laiscd lelatino 
toh. The tiial pioceedod on merits : and adecieo was passed in favour of 
plaintiffs. The defendant appealed to the lower app'''Iljtft Court, where, he for 
the first time raised the question of jmibdiciion on t})e strength of the market 
value stated m the plaint. The objection was overruled. On appeal 


Appeal No. 573 of 1909. 
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IMd$ that the market rake stated in the plaint prinA fach determined the 
ikrisdietion 

Hetd^ inrihei^ that ab neither party raised any f|uestioii as to want o! 
jurisdiction in the firtjt Courts and as they by their conduct and silence treated 
the market value to bo of the amount sufidcient to give jurisdiction to the 
Court, they dispensed with proof on the question hy their tacit admissions, and 
thus the principle of law laid down in section 58 of the Indian Evidence Act 
came into operation and prevented the result of the statement of the market 
rake in the plaint. 

As a lulo, pai ties cannot by consent give jurisdiction where none exists. 
This rule applies only where the law confers no jurisdiction. It does not 
prev'ent parties from waiving inquiry by the Oouit as to facts necessary for the 
determination of the question as to jurisdiction, w]>ere that question depends 
i>n facts to be a&eorfcainedt 

Suit for partition. 

The plaintiffs filed a suit for partition of certain property^ 
valuing their claim at Es, 7,000, It was filed in the Court of 
the Subordinate Judge, First Class, Thana, who had jurisdiction 
to try suits of any amount. That Judge transferred the case for 
trial to the Court of the Joint Subordinate Judge at Thana, who 
was invested with jurisdiction to try suits involving claims 
valued at less than Rs# 5,000. When the latter Judge took up 
the ease for trial neither party raised any objection on the score 
of jurisdiction. The suit was tried on its merits and decided in 
favour of plaintiffs. 

The defendant appealed to the District Judge where he 
contended among other things that the Bubordinate Judge had 
no jurisdiction to try the suit. The District Judge overruled 
the contention on the following grounds ^ 

III iho first place, it was said that the moiety of the plaint property having 
been valued by the plaiiitifis themselves at appoximately Es. f,000, the Oonrt of 
the Second Class Sabordmate Judge had no j arisdiction to try the suit. Even 
assuming that this valuation is to be accepted, section 11 of the Suits Valuation 
Ar-^, No, 7 of 1887, fiu'jiibhes a bar to tho objection on the score of jurisdiction 
being enteitained at this stage ; boeause, the objection was never taken at any 
feiage in the Court of ilr&t Instance. Besides a glance at the record shows that 
the undervaluation, if any, has not prejudicicdly affected the disposal of tlie 
suit on the merits. When such is the case the Court of appejil would not 
interfere with tho decree passed by the lower Court merely on the ground of 
an nndervakatioii. In support of this view J rely upon the rulings in Indian 
B 4 
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Law EepoiUXXIVOiiLiiUa, 601, XXXI Caleuita, 334, XXIV Miulva^ -13,427. 
XXY AUahnlrtcl, 17 J, and YIIT ral-.-iita, WeelJy Notes 7i)X 

The defendant ajipoalcd to the High Conrt. 

B/uiiichri/car Viiih. K, A. F>/dh//; sjid (?. K. Dmulslai''^ for the 
appellant — 

The market value of the plaintifl^s share, as stated in the 
plaint, was R'j, 7,000. Tlic only Court competent to try the suit 
was the Court of the Subordinate Judge, First Class, (See 
section 24 of the Bombay Civil Courts Act ) The fact, that the 
defendant did not object to the jurisdiction of the Court, does not 
iinpiove the ease for, even a party’s consent cannot confer juris- 
diction where none exists. See also Fuim'iyijc v. SvMcn aymhi^'^'K 

P. Tj. Blivngao, for the respondent, was not called upon 

Ch.vxdavaekaRj J. The respondents as pluntiffs filed Suit 
Ho. 48 of 190S in the Court of the First Class Subordinate 
Judge, Tirana, for a partition of the properly in dispute. In 
their plaint the market v alue stated was such as to make the 
suit triable only by the First Class Subordinate Judge. That 
Judge made over the trial of the suit to the Joint Subordinate 
Judge at Thana. Ho had no jurisdiction to tiy it if the niaikct 
value st.atcd in the plaint was correct. Hoitlicr paityrai.sed any 
objection on the ground of jurisdiction j no issue was raised 
relating to it. So the trial proceeded on the mciits, and the 
Joint Subordinate Judge, after taking ovidonco on the issues 
raised, passed a decree for paitition in favour of the present 
respondents. 

The appellants on appeal to the District Couit raised for the 
first time the question of jurisdiction, on the strenath of the 
market value stated in the plaint. That Oouit overruled the 
objection on the ground that section 11 of the Suits Valuation 
Act (7 of 1887) furnished a bar to it, and that the record 
showed that "the undervaluation, (?) if any, had not nreiudi- 
cially affected the disposal of the suit on the merits " ‘ " 

In this second appeal the objection has been renewed, and in 
support of it, Tumiii/fi v. SuUarayuchfi^ is cited, 'ibat decision 
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no doubt csupporfcb the contention • But the principle governing 
the question of jurisdiction in such cases is laid down by oor 
Oouit in several cases^ of which the leading authority is lahh 
man Bhaiha'i v. Balap There it was said:— ^ What 

pirn A facie determines the jurisdiction is the claim^ or subject- 
matter of the claim, as estimated by the plaintiff, and this deter- 
mination having given the jurisdiction, the jurisdiction itself 
continues whatever the extent of the suit, unless a different 
principle comes into operation to prevent such a result or to 
make the proceedings from the first aboitive/^ 

In the present case, the market value stated in the plaint 
determined the jurisdiction. It was not conclusive 
and binding on the plaintiffs so as to estop them from disputing 
its correctness or seeking its amendment merely because they 
had stated it in the plaint* When the trial commenced before 
the Joint Subordinate Judge, it was open to the defendant to 
rely on the statement in the plaint and dispute the jurisdiction 
of the Court* Had that been done^ the plaintiffs might have 
asked for amendment and perhaps satisfied the Court by evidence 
that the market value had been overestimated in the plaint. 
Neither party raised any question as to want of jurisdiction 
arising from the allegation in the plaint. And by their conduct 
and silence, they treated the market value to be of the amount 
sufficient to give jurisdiction to the Court. They dispensed with 
proof on the question by their tacit admissions, and thus the 
principle of law laid down in section 58 of the Indian Evidence 
Act came into operation and prevented the result of the state- 
ment of the market value in the plaint. 

But it is urged that parties cannot by consent give jurisdiction 
where none exists. That is so where the law confers no 
jitrisdictioB, Here the consent is not given to jurisdiction 
where none exists. Here the consent related to the question of 
the market value. No doubt the question of jurisdiction 
depended on that question. But all that the law has said is that 
a suit relating to property, the market value of which is of, or 
exceeds a certain amount (Rs. 5,000), shall not be tried by a 
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Second Class Subordinate Judge. To bring tliat la%v into 
operation, the market value must be deteimined by evidence, 
where it is in issue. If it is not in issue and is taken to be 
Rs. 5,000 or more, there is no jurisdiction and paities by consent 
cannot give it. But where it is not in issue and parties agree, 
cs:pres&ly or by conduct, to treat the suit as one for property of 
lesser -value than Rs 5,000, the maxim of law does not apply 
The law does not prevent parties from waiving inquiry by the 
Court as to facts necessary for the determination of the question 
as to jurisdiction, where that question depends on facts to be 
ascertained. See Maliata v, Bhymia C/mrn K/mweis^^K 

The only other point urged before us was on the question of 
mesne profits. It had not been raised in either of the Courts 
below and involves no question of law not dependent on evidence. 
We must, therefore, decline to entertain it in second appeal. 

The decree is confirmed with cost^. 

Heatok, J. ;~The defendant by his own conduct led the Judge 
in the trying Court to suppose that he had jurisdiction to ity 
this suit, or at least by his conduct prevented the Judge from 
suspecting that there could be any doubt as to whether he had 
jurisdiction. The defendant’s conduct also, I think, raises a 
presumption that for his part he did not accept the valuation of 
the property set out in the plaint, for, had he accepted that 
valuation, the question of jurisdiction should ha?e been raised. 
After the defendant's own conduct had led to this presumption, 
finding that the case was decided against him, he wishes in 
appeal to raise the question of jurisdiction. That question can 
only be decided definitely by ascertaining on evidence what is 
the value of the property. Having regard to the defendant’s 
conduct the question is certainly a matter of doubt. This is a 
second appeal, and I do not think we ought to allow tlie 
defendant to solve this difiiculty by now remanding the ease in 
order to enable him to adduce evidence on the point 

Bec/ confifwed. 

11, II. 

(1) (1895) 22Cii3,483a.fcu,4S8 
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APPELLATE CIVIL, 


Btfou Basil Scoifj A?., Chef Justice, and 3Ii Justice Batcklo^ 

EUSTOMJI AEBESHIE IB AIM (oeictInal Applxlam, d 

YIXAYAK GAXGABHAB BEAT and others (ork^ihal BEiRNPiNTb), 
Bestokdents 

OwilFiocedure Code {Act V of J 908), Oidet XXI, '^uh Ol^Oontrcuf Ad (IX 
of 1812), section IS, clavse {3)-^Stamp Act {II of tS99), section Sd'^Comi* 
sale — Discover ^ that thejudgment’dehtor hadno saleable inkiest — Failure 
of comideration — Suit by auction^imehascT for j^ohocasion oi return of 
pwchmc moneg — Belations of the judgmenUc7 editor and auction-pin- 
chaser-— Bull not cognisable by Small Causes Ooint — Umtanipcd document 
3 egarded as non-existent* 

A Cotiri-sale puicliaser iiwing discoveied that the judgmini-debtois had no 
yaleahie interest in the piopeitj sold bioiight a snit against the judgmeui- 
oieditoi for lecovery of possession of the property, oi in the alternative, letnrn 
of the purchase money on the footing of total fadxiie of coBsideration A 
question having arisen as to whether the suit was maintamable, 

Meld, the suit was maintamn-ble inasmuch as under the Civil Pioceduie 
Code (Act V of 1908) theie was an implied warianty of some saleable interest 
when the light, title and in teiest of a judgment-dohtoi was put up foi sale, 
and the puicbaser^s right based on such implied warranty to a leturn under 
ccitain conditions of the purchase money which had been received by the 
judgment cieditoi was leeogni/ed. The relations of the paitics, namely, the 
Judgment«cr editor and the Court- sale pni chaser weie in the nature of contract* 

fuither, that such a suit, though the subject -mattei was less than 
Rb 50D, was not cognizable by a Court of Small Causes, there being a piaycr 
for possession of immoveable propeity. 

An unstamped document being inadmissible in evidence must be tahen as 
non-existent* 

Secokb appeal from the decision of IL Bailee, Acting District 
Judge of Poona, reversing the decree of T. N, Sanjana, 
Subordinate Judge of Haveli, at Poona* 

One Vinayak Gangadhar Bhat and his five co-parceners 
obtained a money decree, No, 157 of 1898, in the Court of the 
First Class Subordinate Judge of Poona against Shapurji Hor- 
masji and his son Pestonji. In execution of the said decree the 
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judgiueiit-ercclitors presented a darkliast^ No 629 of 1900, for 
ilio lealization of their jadgment-debt by sale of the interest of 
the JndgniGnt-deltors under a trust- leed in certain properties 
At the Court-^-ale one of the properties was purchased by one 
Rustoinji Ardesliir Irani for 850, and on his attempting to 
take possession he was obstructed by the agent of Shapurjfs 
sister Navajbai. The an ction-pui chaser Rustomji Ardeshir 
Irani, thereupon, applied for the removal of NavajbaRs obstruc- 
tion but the Coiiit found that the judgment-debtors Shapurji 
and Pestonji Lad no ‘^^aleable interest in the property and 
rejected his application on the 19th March 1904. He, therefore, 
brought the present suit against the judgment-creditors Navaj- 
bai and her agent to recover possession of the property, or in 
the alternative for the refund of the purchase money, Rs. 350 
with interest. 

Defendants 1 — 0, that is, the judgment-creditors Vinayak 
Gangadhar Bhat and his five co-parccners contended inier aim 
that the suit as it was brought was not maintainable, that it 
was not itue that the judgmeut-debtois had no saleable interest 
in the property, and that on the principle of caveat emptor it was 
the duty of the plaintiff to make inquiries before ho purchased 
the property at the Court-sale. 

Defendant 7, Navajbai, answered that the judgment-debtors 
had no right, title and interest in the property at the date of 
the auction-sale, and that the plaintiff had not acquired any 
interest in the property by his purchase. 

The Subordinate Judge found that the suit was mamiainable 
in the form in which it was brought, that the judgment-debtors 
had no saleable interest in the property and that the plaintiff 
was entitled to a refund of his purchase money. He, therefore, 
passed a decree directing the plaintiff to recover from the 
judgment-creditors, defendants 1 — 6, Rs. 448-8-G with interest at 
9 per cent, on Rs, 350 from the date of the suit till payment of 
the amount and costs. 

In his judgment the Subordinate Judge observed as follows 

Tho chifef <Iisnutu iu tbo case whotliei tiio judgment-debtors liad an}' 
."Saloabie intorcst in the property or not. In either com , as the plaintiff has 
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Liis suit in tlie alteiiiative, lie is entitled to succeed. T£ fclie judgment- 
debtors bad saleable interest lie ought to liavo possession of either the whole 
or pait of the propeity If they have no saleable mtciest he ought to lecoTer 
back Ins purchase money. The plaintiff in his evidence said : I want my 
money back. I do not want the bunglow. I don’t want the house, even if 
the Ooiirt gives it to me. There will be a good deal of expenditure. I have 
no means.” The learned pleader for the judgment-creditois contended on 
the strength of this statement that it amounted to a withdrawal of the 
plaintiff’s claim for possession and that, conserjuently, there remained the 
flaim for refund of the money which was cognizable by the Small Causes 
Court and that, ooiisaqueiitly, the Ooiiii had no junsdiction. The argument 
IS, I think, not coirect. His STiatement did not amount to a withdrawal of the 
claim. What he meant to say was , if an option was given to him he would 
like to have his money back rather than have the bunglow which would put 
him to a heavy expendituie. Even if it amounted to a withdrawal, that does not 
oust the Jurisdiction of this Court The juiisdiction of the Court depends on 
the suit as originally fiamed. When orce the Coiut became possessed of 
jurhdictlon the subsequent withdrawal of a part of the claim docs not oust 
its jurisdiction. 

On appf^al by the judgment-creditor^^ defendants 1 — 6, the 
District Judge reversed the decree and dismissed the suit on the 
following ground : — 

How the appellant (icspondeiit has purchased Pestonji’'. inteiest, that is, any 
xntacst he has till ougb the second trust-deed 5 what this may be i^ imknowo. 
lie now wants to get out of his bargain, and the learned Suboidinate Judge 
Im found that he may do «o as Peyton]! had no saleable interest Thoie can 
bo no doubt that the biiiden of pioof lies on respondent (ruction- pin chasei) 
lie has to prove that he was not able to get possession and that the interest 
was unsaleable (vide section .H5, Cx\il Ihoceduio Code, and 111 H. BIC). 
If Poston j] has an intoicst, however small respondeat eanno! have Ids m^)noy 
back (vide I. L. P. 23 Cal. 235). It. has been settled by the Bombay High 
C’omt (22 Bom. 733) that his cause of action does not arise until he has .shown 
that the judgincnt-dobtois had no saleablo interest. The learned Subordinate 
Judge Ins found that he lias discharged the biudmi by showing that the second 
trust-deed has boon impomiued, that is, by showing that it was not a legal 
doiainrmt, anl that there is no legal valid document inexistence. I .un unable 
to agree with this view. This doeumont is not shown to be invalid foi* want 
of registration but for want of stamp. Once ]iropeily stamped will presumably 
be .admissible. Pestonji by paying the stamp duty may sue upon it cud the 
respondent can do the same. Briedy seated, lie his bought a right to sue 
and T do not think ho is to be pitied if he has to pav legal expenses. It is 
difficult to ^ee how he can have expected to have for Rb 350 the right to a liouse 
which, lie say'll, brings in Rs 150 a month rent. T t may turn oiU that the right he 
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lias bouglif/ Is 3ion-esi>stent or not vmh. tlio money be will lia\e to spen<L In tin 
iirst ease be can asK for a ref narl of iiN money ; in tlie lattoi he vvili bo no woi m 3 
tlifin many other speculators. 

The plaintiff^ aaction ]>urcL£i.ser^ proforrerl a second appeal. 

JI, Tait-n'^Vtan for tJie appellant} (plaintiff^ auction^ 
pnrehasei). 

D, Bhide for the respondents (defendants^ judgment- 
creditois). 


S( OTT^ G. J. ; — The plaintiff sues as the purchaser at a Court- 
^ale of the interest of two Judgment-debtors Shapurji and 
Pestonji in a ceitain land and bunglow under a trust-deed of 
llormasji Sorabji dated the 23rd of December 1893, His cause 
of action as alleged in the plaint is the discovery that neither rsf 
the judgment-debtors whoso interest the Ooui-t purported to sell, 
])ad any saleable interest in the property. The relief which lie 
prayed for was. possession of the property described in the 
plaint, or in the alternative; leturn of the purchase money on 
the footing of a total failure of a consideration. 

His claim succeeded as regards the return of the pnrcliase 
money in the first Goint, bur in the lower Appellate Court his 
suit was dismissed. 

A preliminary objection was taken that, as the amount decreed 
in respect of purchase money and interest in the first Court 
amounted to less than Ks. 500, this was a matter which could 
not be the subject of a second appeal. 

This argument ignores the fact that the claim was not only 
for mone}", but also for possession and, therefore, the suit wa-. 
net as framed eognkable by a Court of Small Causes. 

The failure of consideration upon which the plaintiff relics, 
arises a>s regards the judgment-debtor Shapurji from the fact 
that the whole of his interest had already been sold in execution 
of a previous decree against him, and also from the fact that a 
trust-deed under wliich it was alleged that he had an interest 
was not stamped. 

This latter objection ab:o applied to the interest of the judo-- 
inent-debtor Pestonji. ° 
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The Subordinate Judge held, that in the absence of proof of 
the trusWeed upon which depended the existence of the alleged 
interest of the judgment-debtors, it must be assumed that the 
judgment-debtors had no interest in the property, the subject 
of the sale. 

The lower Appellate Court however took the \iew that the 
document not being shown to be invalid for want of registration, 
but merely for want of stamp, it would presumably be admissible 
as soon as it was properly stamped, and that the purchaser by 
paying the stamp duty might sue upon it. 

We think, that, in coming to this conclusion the lower 
Appellate Court was in error. Section 35 of the Stamp Act 
provides, that no instrument chargeable with duty shall be ad- 
mitted in evidence for any purpose, unless such an instrument 
is duly stamped. 

As the document cannot be admitted in evidence, it must in 
this suit be taken to be non-existent, for, as was observed by 
^ Lord Halsbury in Beatoti v. ^^Of things that do not 

appear and things that do not exist the reckoning in a Court of 
law is the same/^ We assume, therefore, as did the learned 
Subordinate Judge, that the plaintiff has made out Ms allegation 
that there is no trust-deed before the Court under which the 
judgment-debtor can be said to have any inteie'^t. 

It is then objected by the respondents that such a suit as the 
present will not lie , that there is no provision in the Civil 
Procedure Code enabling a purchaser to maintain such a suit, 
and that apart from the Civil Procecluie Code, as shown by the 
decision in Privy Council in Borah Ally Klym v. AMool 
no suit will be maintainable. 

We think, however, that the right of the plaintiff to maintain 
a suit is made clear by the provisions of the Civil Procedure 
Code in the manner indicated in Smdara Qopalmi v* Yenkata* 
varada Ayi/angar^^^ Under the Civil Procedure Code an implied 
warranty of some saleable interest when the right, title and 

(1) (1900) A, 0. 135, C) (1878) L R, 5 I. A. 116, 

(3) (1893) 17 ¥ad. 228, 
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interest o£ a jndgment-debtor is put np for sale is implied, and 
the purchaser's right based thereon to a return under certain 
conditions of the purchase money which has been received by 
the judgment-creditor is recognized, The liability of the 
judgment-creditor under the circumstances to refund the 
purchase money which has been paid to him at a Court-sale 
being thus established, there can be no objection to treating the 
relations of the parties, namely, the judgmenf-creditor and the 
Court-sale purchaser, as relations in the nature of contract. 
This appeals to have been done in the case of Mahomed Kala 
Mea V, Eai^peunlS^'^;, where a suit brought by an auction- 
purchaser at a Oouit-sale against e'^ecutioa-ereditors and the 
judgment-debtor, succeeded on the ground ofc misrepresentation 
on the part of the auctioneer, amounting to misrepresentation 
as defined by section 18, clause (3) of the Contract Act, 

In the present case upon the facts found ive have a similar 
misrepresentation. The purchaser has been caused, however, 
innocently to make a mistake as to the substance of the thing 
which was the subject of the sale. He was led to believe that 
he was purchasing a right under a trust-deed, whereas, so far as 
it appears from the facts proved, no trust-deed was in existence. 
There has, therefore, been an entire failure of consideration. 
The money, it is not disputed, has come into the hands of the 
judgment-creditor and the first Court made a decree for its 
return with interest* 

An objection is taken in appeal that the suit is barred by 
limitation, but w6 have no facts before us to enable us to decide 
that point in favour of the respondents. For, although the sale 
took place in the year 1900, it was not confirmed until the 
3rd of November 1902, and although long prior to that date the 
purchase money had Ireen paid into Court no order was made 
that it should be paid to the decree-holders until the 3rd of 
February 1902. The respondents arc unable to tell us w^hen 
the decree-holders received the purchase money. We therefore 
cannot tell at what date they received the money to the use 
of the plaintiff, and we cannot say that the suit is barred by 

a) (1903) L. R 36 X. A, 33. 
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ariicio 62 which appcarb to he the article which would be 
applicable to the case. 

We therefore reverse the decree of the lower Appellate Court 
and restore that of the Subordinate Judge with costs thiough- 
out. 
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Before Mr, Justice Ohmidmarlar and Mr, Jushce Seaton, 

WANA MABB BAVJI (original PLilKHIlJb), AriLLLANT, t?. NATlI 
walab MURHA akd ai^otheb (original DEBENBANib), Eespojstd- 

LKSS.* 

0ml Btocedure Code (Act V of l%bj^ 0 XXI, r l--l)ecUe--faymenl 
of mone^ ordeved in a dmce — Payment ordered on a fiMd dale — Delay in 
mahing ^payment tnto Court owing to closing of Court-- Fayment on the 
opening dag—Qeimal Clauses Act (X of 1S97), scot W7i W—F)actici, 

A deciee provided as ioliov^s ‘^Ihe plaintiff should by the lOfcli day of 
Apiil 1909, to the defendant Es. 100. If the moneys aie not paid by the 
plaintiff as agreed upon, the pioperty lu dispute \'viIL remain with the 
defendants by light of owneisbip and the plaintiff willha\e nori^ht ot ownei- 
ship ovei the same ” The plaintiff chose to pay the money into Court, and 
ffnding it dosed on the 10th, she paid the money on the Itth April 1909, the 
day on which the Oouit le'-opened A question having aiisen whether the 
payment so made was within the teims of the deciee, 

Meld, that the payment was pioperly made, foi 0 XXI, r. 1 of the (jirii 
Brooedure Code, 1908, intended to enact and did enact that pa} meut into Court 
was a valid compliance with the deciee even though the decree directed 
payment to the deciee-holdei. 

SecoIsD appeal from the decision of If. B. Phadni;^, District 
Judge of Khaiidesh, conlirming the order jiassed by K. G. Tilak, 
Subordinate Judge of Yaval. 

Proceedings in execution. 
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The deere under execution was passed on the 9th .January 1909 ; 
it provided as follows : — 

^'The property in dispute belongs to the plainiifi by right of 
ownership. In the present 3'aattGr, the plaintifi shoulclj by the 
10th day of April in the year 1939, pay to the defendants in all 
Rs. 100, namely, one hundred for costs, &e. If the moneys are 
not paid by the plaintiff, as agreed upon, the property in dispute 
v;ill remain with the defendants by right of ownership, and the 
plaintiff will have no right or ownership over tlie same. If on 
the plaintiff paying the inonej^-s as agreed the defendants do not 
deliver over to her the possession, the plaintiff should recover 
possession of the property in dispute through a Court/^ 

The payment directed by the decree was not made by the 
plaintiff to the defendants personally ^She chose to pay it into 
Court ; and as the Court was closed on the lOtli April 1909, slic 
paid it on the 11 th April, tlie day on which the Court re-opened. 

The defendants contended that as the plaintiff had failed to 
make the payment on or before the 10th Apiil 1909, the property 
had become his under the terms of the decree. 

Both lower Courts upheld the defcnclantc^ contention. 

The plaintiff appealed to the High Court, 

P. P. KJuirey for the appellant ; — 

The decree in question did not indicate any particular mode of 
payment, and 0. XXI, r. 1 of the Civil Procedure Code, 190S, 
leaves it to the option of the party either to pay the money into 
Court or to the other party. The delay in payment here was not 
owing to any default on plaintiff^s part,^and the pajunent made 
on the opening day of the Court enures to him. See Aravamndn 
J^l/angar v. Samigappa Naclan^^K 

M. V, B/iat, for the respondents : — 

The decree directed in specinc terms that Es. 100 were to be 
paid on a fixed date. There having been a default in payment, 
the terms of the decree must be enforced on that £ootin^\ 

Heaton, J.'. — The decree with which we are here concerned 
stated as follows : — " The property in dispute belongs to the 
(1) (189S) 21 Mad. 3S5. 
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plainfcifi by right of owner&hip„ In the present matter the plaintiff 
should^ by the lOth day of April in the year 1909, pay to the 
defendants in all Rs. 100, namely, one hundred for costs, &c. If 
the moneys are not paid by the plaintiff as agreed upon, the 
property in dispute will remain with the defendants by right of 
ownership and the plaintiff will have no right of ownership over 
the same/^ 

The payment required was not made on or before the 10th 
April, but was made into Court on the 14th April. On these 
facts both the lower Courts have held that the payment was not 
in time and was not of avail to ‘satisfy the requirements of the 
decree. The plaintiff, whoshas appealed, urges that she had the 
option of paying to the defendant or of paying into Court: that 
she chose the latter method, and as the Court was closed from 
10th to 13th April and she paid into Court on the 14th, it is a 
good payment and a valid perfoimance of what the decree 
requires. 

The reasoning of the Appellate Court was that the money had 
by the terms of the decree to be paid to the defendant : that the 
plaintiff had no option to pay into Court In this the District 
Judge, in my opinion, was v^rong. Rule 1 of Order XXI of the 
Code of Civil Procedure provides that all money payable under 
a decree shall be paid into Court, or out of Court to the decree- 
holder/^ It intends to enact and does enact that payment into 
Court is a valid compliance with a decree, even though the decree 
directs payment to the decree-holder. The ordinary form of 
money-decree directs payment to the decree-holder. (See Forms 
1 and 2 of Appendix D in the first Schedule to the Code.) Payment 
into Court under such a deciee is regarded, and in my opinion 
rightly regarded, as a compliance with the decree. I say nothing 
as to what the law would be if the decree required that payment 
should be to the decree-holder and not otherwise. The decree is not 
in that foiln. Therefoi e I think that had it been possible to pay 
into Court on the 10th April, such a payment w’ould have 
discharged the obligation imposed on the plaintiff by the decree. 
It was not possible, for the Court \Yas closed on that day. 
Therefore, I think, section 10 of the General Clauses Act (Act X 
of 1897) comes into play and that the payment on the 14th April 
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^Hbe next day afterwards on which the Court was open was 
just as good a payment as would have been a payment on 10th 
April had the Court been open on that day. 

Therefore I think the orders of the Courts below were wrong, 
that they must be reversed and the original Court directed to 
dispose of the application according to law. Costs to be costs 
in the Darkhast. 

Chakbavarkar, J. :~I concur. 

Order reversed* 

R. K. 


APPELLATE CIVIL. 


Before Mr, Justice Ckandavarlar and Mr, Justice Heaton* 

lEAWA KOM LAXMANA MUG-ALI and othees (oeioinai. DEEJbNDANTs), 
Appellants, SAT^APPA binSHIDAPPA MUdALI and anojthlr 

(OEIGINAI. PL^INTIJFS), ElSPONDENTS." 

Civil IP rooed lire Cods (jlot V of 1008), seotlon 11 — Mgs j udhiatG(>—-^l)e(jihion 
offir^t suit on merits hut its dismissal for not i^aijing the deficient Court* 
fees — Second suit for trial on same merits, 

A previous suit betw(eiitli0 parties failed on tlie ground that the claim wa& 
undervalued and the plaintiff when called upon to pay the deficient Court-foes 
omitted to do so. There were issues on merits also decided. In a subsequent 
suit for trial on the same merits, the decision in the first suit was pleaded as 
res judicata . 

Held^ that the rejection of tfie suit on the ground of iiudervaluation at any 
stage of it did not mahe it res judicata for the purposes of a subsequent suit 
on the same cause of action or litigating the same title. 

Held, furtlier, that the dismissal of the suit on the ground of undervaluation 
having been sufficient by itself, the findings on the issues on the mariis weia 

not neeossary for the decision of the suit and could not have the force of res 
judicata. 

Appeal from order passed by V. V. Phadke, First Glass 
Subordinate Judge of Belgaum, reversing the decree passed by, 
and remanding the suit to, 0. G. Kharkar, Subordinate Jud-e 
at Gokak, 


^ -^PP^al ho, 13 of 1910 from order* 
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Suit for possession of property. 

The property in dispute belonged to one Laxmana, who died 
leaving him surviving his widow Irawa (defendant No. 1), a 
sister Shidawa (plaintitf No. 2) and a distant relative Satyappa 
(plaintiff No. 1). 

Irawa^ after her husband’s death, sold a portion of his property 
to her father Satyappa (defendant No. 2) ; and subsequently 
adopted her brother Shidappa (defendant No. 3). 

Satyappa alone fir^t brought a suit in 1904 against the 
defendants to recover possession of the property, alleging an 
oral will made in his favour by Laxmana. The Comt found on 
the merits that the plaintiff was not the next reversionaiy heir 
of Laxmana and could not sue. It also found that the plaint was 
engrossed on a deficient stamp-paper. The plaintiff was asked 
to satisfy the deficiency, and failed to do so, whereupon the suit 
was rejected. 

In 1908, Satyappa and Shidawa brought another suit 
against the same defendants for the same relief. 

The defendants contended infer alia that the suit was barred 
by res judicata^ 

The Subordinate J udge upheld the contention on the following 
grounds ;~ 

Thus the matter diieotly and substanliaily *’ in issue in tins suit had also 
been directly and subsia-ntially “ in issue in the suit in Chikodi Subordinate 
Judge's Court;. It is not necessary to constitute a matter ‘‘diiectly and 
substantially in issue that a distinct issue should have been raised upon it. 
It is sufiicient if the matter wp.s in issue in substance (12 B. L. E. 304). It 
also appears from the judgment o£ Chikodi Subordinate Jiidge^s Court 
(exhibit 30) that the matter m issue has been heard and finally decided. It 
is unnecessary that the whole matter in issue should have been finally heard 
and decided. The principle of res j iidlaala applies both to the trial of suits 
and to the trial of issues (L L. E, 7 AH. 615 and I. L. E. 28 All. 727). 
The learned pleader lor the plaintiff admits that the finding of Chikodi 
Subordinate Judge on issue No. 3 in his judgment is a finding on the merits 
but contends that the finding has not been properly arrived at after going fully 
into evidence and argaments and that the Subordinate Judge went into the 
naatter superficially as he wanted to dismiss the suit for want of proper Court- 
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fee, that he should have rejected the suit uiidoi 0 VII, r. 11 of 0ml 
Procedure Code and tlieroforo tlie fiiidiug on tlio ?,vC\ issue ^ras iiiipioper 
and in fact fkwolit&i thetwu-, and in this ra^pjjot laUei on tlis ralnig in Ahti^d^ 
hliGi/ Ilalnhhoij Y. BhDinshain JI Fuit, But, 11 Pom L 11 30G. 1 do 

not ill ink llic iiiling applisia here. The finding Ol too vsnbordmate Tadgc ut 
Ciiikodi on the 3rd issue cannot be called an obiter dzctiiw but ^vouU be binding 
as notwithstanding the that the sn’t u-as disposed or also on 

othei gionnds (L L R. 1 All dbO and I L E 2 Ail 842) Moreover the 
piincipleof depend foi ib application upon ilie question 
whethei the decision wdiich I's u^ied as a bai was a light decision oi a wiong 
decision and it is naia-iterUl whether tb.e deciee set up a=; a bar rightly 
or wrongly passed (!» L E 24 AIL 13S Ojud 33 Alh 45.0) 

This decree was reversed on appeal by the lower appellate 
Court; who remanded the suit for trial on its mentSc 

The defendants appealed to the High Court. 

C. A, lleUi for the appellants* 

5, K Balhale, feu' the respondents. 

OiUXuavaukaUj J. ; — There was no doubt a decision on the 
merits in the previous suit, winch is relie l upon by the appellant 
as bariiiig the present suit ri?v jutHcaia j and the title of 
revorsioiKiiy heiib which was claimed tdiero as it is claimed 
here by the 1st respondent; was negatived by the finding of the 
Subordinate Judge, who tried that previous suit. But the 
Subordinate Judge also gave another reason for dismissing that 
suit of the respondent The reason was, that the plaint had 
been undervalued and that the plaintiff (the 1st respondent in 
this second appeal) had refused to pay the additional Court-fee. 
If this last reason was suflicionl by itself for the dismiss'll or 
the previous suit, the findings on the issues on the merits 
w^ere not necessary for the decision of the suit and cannot have 
the force of res judicata: Gkela lehhcifam v. BaulcaUhiiil 
JelhaS^G 

The question, then, is whether the ground of undervaluation 
was sufficient by itself for the dismissal of the previous suit. 
Section 54 of the Code oi: Civil Procedure (Act XIY of 1882), 
which was in force tlien, required that the ^‘plaint shall he 


(1) (1893) 18 Uom 597. 
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rejected/^ i£ undervalued. Instead of lejecting the plaint 
before registration^ the Suhordiiiate Judge dismissed the suit 
after its registration and alter trial. But after the suit 
had been registered, the Suboidinate Judge had power to 
reject it at any subsequent stage on the ground of improper 
valuation. And, as was held by this Court in JDullalk Jogi v, 
NaraifiVi whether a suit is rejected on that ground before 

regisiraHon or at any subsequent stage, the effect is the same 
^^as if the plaint had been originally rejected It was also 
held in that case that the rejection of a suit on the ground of 
undervaluation at any stage of it does not make it ^ es judicata 
for the purposes of a subsequent suit on the same cause of action 
or litigating the same title, because, as was said there by Couch, 
0. J., ^Hhe former suit was not heaid and determined, for it 
failed by reason only of an infoiraality , and it would be 
contrary to all principles of justice that the parties should le 
held to be conclusively haired theteby/^ 

Bor these reasons the order of remand appealed from must 
be confirmed with costs. 

He vton, J, I concur in the order and reasons for it but 
express no opinion on the ciuestioii whether if the decision in 
the eailier suit weie to he regarded as a decision n the merits it 
would operate as a bar under section 11 of the Code of Ch il 
Procedure, 


Order confirmed*. 
E E. 
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Before Mr, Justice Chandavarhar and Mr. Justice Ilecdon* 

CHHAGANLAL KISHO REDAB (original Plaintipf), Appellaict, u. 
The collector of KAIRA (oEiamAL Defenhakt), RESPONBSiiirT,^ 

Clrnl Procedure Code {Act XIV ofl882)f section d2I — Suit against Government 
— Motice--BMgddri and Xarvdddri Act (JBomhag Act F of 1863)^ 
section S f — Mortgage of a narva — Collector declaring the mortgage 
invalid — Suit against Collector without notice^ 

Tlie plidntiff filed a suit against tlie Collector of Ilaira to obtain a declaration 
tliat an order passed by tliat officer under section 3 of tbo Bliagdaii and 
Aarvidiii Act (Eombay Act V of 1862), doclaiing some moitgnges in plaintiff’s 
favour nnll and xo’dj V as inopexative. ITo notice v as given to the defendant 
as provided for by section 424 of the Civil Procedure Code of 18S2 :~ 

Ilcld, tliai tbe notice recj[tiired b 3 ’’ section 424 of the Civil Picceduio Code of 
1882 "was nccossaiy to be given ; for the cleclaxation vas a distinct act of tbe 
Collector, done in the excicise of a statutory powci and theiefoie in his ciiitial 
capacity. 


^ Secoul Appeal Ko. DG6 of 1900. 
t The section iiuis as follows • 


3. It shall not he lawful to alienate, assign, mortgage orothciwise clarge or 
iucuinbor any portion of any bMg cr share hil)h%dhi or iiLnhldri village other 
than a recegnized snh-dix ision of such bhag or share, or to alienate, assign, inoitgage 
or otherwise charge or incumber any homestead, bmldii g-sitc (gabhdn) cr premises 
appartcnnnt 01 appendant to any sneh bhdg or share or recognized sub-di\ision, 
appurtenant or appendant thereto, apait or separately from any such bhdg or share, 
or recegniyed sal -division theieof. 


itiiciid-cicn, assignment, mortgage, clarge or ineumbiance contiary to the 
prot laicns of this Eccticn, shall be mil and void ; ai cl it shall be lawful ft r the Collector 

oroaer cWcfrcvcnue-cffictroftho d-strict. ^benever io sWl, upon duo inquiry, 
-.nd tbat any perEon or ycisons is .r aic in pcssessicn cf ar.y poition of sny bhdg or 
s a.o cf .any bcnifsttad. buiMmg-silc (gabb/in) or prennses appunenant or appendant 
tosuobbWsorsk.iro;nanybMgddri or narviSdari vilbago other than a reccgnizcd 
sub-thvisionof suchMisigoi slaie, in \io)atioa of aty of the provisions of this 
socticu, summarily to remove him or them from such possos-xon, and to restore the 

possession to the person cr persons uhom the Collector shall deem to be entitled 
xnn'cto ; 


. o- - vu.iiuuy ox any oraer or or^lers which the Collector 

nny luake m such matter must he brought within three months after the execution 
0 * sucu order or orders- 
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Pen* Oiiriim * — Tlio true test ol an action for tlie purposes o£ section 421 is 
wlietlier tte wrong oomplained of as liaving been done ly tbe public officer sued 
amounts, first, to a distinct act on Ms part, and secondly, wbether that act pur- 
ported to have been done by bim in Ins ofiioial capacity. Botb these elements 
must combine to render necessary the giving of notice under section 424 as a 
conclitiioii precedent to suit.” 

Appeal from tlie decision of C. V. Vernon^ District Judge of 
Alimedabad, confirming the decree passed by K. Barlee, Assistant 
-Judge of Alimedabad, 

Suit for declaratiouv* 

The plaintiff* held two mortgages on certain lands belonging 
to one Labshmidas. These mortgages were subsequently declared 
null and void by the Collector of Kaira under section 3 of the 
Bhdgdari and Narvadari Act (Bombay Act V of 1862). The heirs 
of Lakshmidas entered into possession of the lands on the 
strength of that order. 

The plaintiff filed a suit against the Collector of Kaira for a 
declaration that the order passed by him under section 3 of the 
Bhdgdari Act ^Yas null and void. The notice required by 
section 424 of the Civil Piocedure Code of 1882 was not given. 

The preliminary issue raised in the Court of first instance was, 
whether the suit was bad owing to the want of notice under 
section 424 of the Civil Porceclare Code of 1882. The Court 
held that want of notice was a fatal defect in the ease. On 
appeal this decree was confirmed by the District Judge* 

The plaintiff appealed to the High Court. 

T. E. Pesaij for the appellant : — 

We submit first that notice required by section 424 is only 
confined to actions in tort ; ShaJiehzidee $JiaJmmIiaJi Begum v. 
Fergussoji^^K The soctlon does not apph/ where'* the suit is one 
ex coniractu {Eajmal v. 8ee also Bkav, Balupa v. 

Floiver v. Local Board of Low LeyiorP^, We further 
contend that in any view, notice is not required in cases 
under the Eh%dari and Narvadtlri Act. The xict is a complete 
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onactiiioiib by itsolf- It provides for snic' against tlio Coilectoi 
not t\v. Secretary o£ State; ainl has a special peilod of throe 
montlis vritliin \Yliich tlie suit must bo institutorb li: section 42 h 
of the Civil Procedure Code of 1381? is reaa along with it^ 
tlicii the period prG\id'jd bj’ tlic Bhaghuu Act is likelj"' to be 
curt ad cd. 


G, S. EaOy Governiiicnt Pleader, for the respondent 
We so,y that the notice under .'section 42-1 is necessary ,, 
•where the Act complained of is done by a public oliicer in 
discdiarge of Iii-' duty as sucli officer. T!io reasoning in 
Sh'jhel-adce ShjJiu.iBkiJi TjCghd v» is not accepted ip 

Thii ScCi'cLir^f of Stid'^fur lad’o ii Covncil w llajhicl^ ^ 

The llhagdclri Act is not an enact inont complete by itself. It 
does not clispoii'^.e with the notice under tecction -121 of the Oivit 
Procedure Code of 1882; and the Litter Cede makes no reserva- 
tion in favour of the Bhigdari Act. 


Chano vvarkaU^ J. There are no doubt Jlcia in seme of the 
dccisiors of this Conrb wdiich, detaehjJ from the conte^it, wouk* 
seoiu to lend support to the view that section 421 of the old Code 
of Ci\ 1 Proccduie (Aci3 XIV of 1SS2), reproduced as secCon SO 
of the new CoJla applies only to actions in tort. Put caiv^ 
fully (xoinined, thobO decisions lay down that actions ('x 
con'uiidu aio cKclndcd from the oporalloii of the section. The 
true kst of an action for the purposes of section 121 is 
whether the wrong complained of as having been done by tlic 
public officer sued amounts, firsts to a distinct act on Iris park 
aneb seeoiidiy, whether that act purported to have been done 
by hJn\ in lus official capacity (fBliaiv Ihla^jCi v. Nana^^^). Both 
these elements mm-^t combine to render necessary the giving of 
notice under section 424 as a condiiion precedent to suit. 


In the present case they both exist. What is complained of is 
that ill the exercise of the power conferred upon him by the 
provisions of section 3 of the Bhagdari Act (Bombay Act V of 
1862)j the Collector has declared the plaintiff^s mortgages illegal 


(2) (1807) 25 Cal, 2S9 at p. 243, 
(3) (1888) 13 Bom, 343. 


(1) (1881) 7 Cal. 490. 
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and inoperative^ anJ that thereby he has enabled one of the 
mortgagor’s heirs to take possession of the laud mortgaged with 
pobsession to the plaintiff j and the Court is asked to set aside the 
Collector’'s order^ containing the decimation, as null and void. 
The declaration is a distinct act of the Collector, done in the 
exeicise of a statutory power and therefore in his official 
capacity. 

But it is urged that section 424 must be held not to apply to 
such a suit, brought under the Bhagdaii Act, because, it is said, 
the Act is a complete piece of legislation by itself for its own 
purposes and is unaffected by the provisions of section 424 of the 
Code. This argument is based upon the fact that, according to 
section 8 of the Act, a suit to set aside the Collector’s order as 
invalid must be brought within three mouths from the date ot 
its execution, whereas, according to section 424, no suit against a 
public officer can be brought until the expiration of two months 
next alter notice in writing has been delivered to or left at the 
office of the officer. It is contended that the application of 
section 424 to a suit under section 3 of the BhagcMri Act has 
the inevitable result of cutting down the three months’ period of 
limitation prescribed in the section to one month, and that the 
Legislature must nut be presumed to have contemplated such a 
result and the taking away partly by means of the Code what 
it had given by means of the Act. 

But the same may be urged in the case of every suit against a 
public officer in respect of an act done in his official capacity. In 
the ease of every wrong done by him in his official capacity, which 
gives a cause of action and right to sue, the Limitation Act 
provides a period within which he must he sued ; and that period 
is necessarily shortened by the period of two months in section 
424 of the Code of Civil Procedure. It does not therefore follow, 
and it can hardly be contended, that section 424 does not apply. 
To hold that would bo to render the provisions of that section 
practically nugatory. 

We must presume that in enacting section 424, the Legisla- 
ture was aware of the provisions of section 3 of the Bhagdari 
Act, and that, had it intended to exclude that section from the 
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operation of section 424, it would have used apt language to 
convey its meaning. Tim construction contended for by the 
appellant^s pleader seeks to add words to section 424, which 
are not in it. That is not construction but legislation. 

No doubt if the two sections were mutually repugnant, that 
construction would be sound and sensible. But they are easily 
reconcilable. Section S of the Bhdgdiri Act points to the period 
within which the suit must be presented ; section 424 of the Code 
limits the period after which the action must be filed. And the 
latter does not totally render the former abortive but leaves 
some period for the filing of the suit within the three months 
prescribed by the Act, That may cause some ineonvenienee 
and hardship; but "arguments alAneonmnienti must be used 
with great reserve when they are opposed to the grammar of 
a statute, but are of great weight in determining between two 
constructions, each consistent with the grammar/^ Wentworth v. 
Hnmjphrey^^K Laws are framed with an eye to cases which 
frequently occur and " it is no reason, when the words of a law- 
do enough extend to an inconvenience seldom happening, that 
they should not extend to it as well as if it happened more 
frequently, because it happens but seldom/^ Fenton v. Hampton^^K 
If there is any hardship, and even if it could be proved that a 
mistake has been made by the Legislature in enacting the 
provisions of section 424, in forgetfulness of section 32 of the 
Bhigdari Act, "it would not be competent for a Court of law to 
disregard its enactments. If a mistake has been made, the 
Legislature alone can correct it^^ Labrador Company v. The 

For these reasons we are of opinion that the lower Courts have 
rightly held that section 424 of Act XIV of 1882 applied to this 
suit, and that, as its provisions were not complied witih by the 
plamtiflf, the suit must be dismissed. The decree must, therefore 
be confirmed with costs. ^ 

Decree confirmed^ 

B. R, 

(1886) ll App, Oas. 610 at p. 626. m {18§8^ 11 M. P. 0. 

C^} {1g0Sj4,O.3O4atp.l2a 
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ORIGINAL OIVIL. 

Before Mr, Jmftee Madeod, 

Int the matter oe MEGHEAJ GANGABUX, a?? Insolvent.’* 

Breddeney Toions Imolmney Aot {III of 190^)y section ^o-^Irotection order 
— Freoiom deokwns on appUcatiom for interim orders — DkcreHon — 
Fractiee* 

It lias never been tlie practice of Oommissioneis in Insolvency under tba 
Indian Insolvent Act (11 and 12 Vict, e 21) to consider tliemselves bound by 
tbeii previous decisions on applications for interim oiders when it bas been a 
matter for-tbeir discietion, and it by no means follows that because an 
application bas been refused on the first occasion it must also be lefusod on the 
second occasion. 

Section 25 of tbe Presidency Towns Insolvency Act (III of 1909) clearly 
intends tliat while an insolvent diligently perfoiins tlie duties prescribed by 
the Act be bbould not be harassed by execution creditors, and sboiild not be 
rendered liable to pre-^siue whereby one creditoi may get undue advantage 
overauotber. Tbe section does not deprive the Court of its discretion in 
granting or lef using pi oteoiion, but sub-section ( 1) indicates clearly tbe lines" 
along wbicb that discietion should be exercised when a cieditoi opposes tbe 
gumt If an insolvent can piodiice the certificate refeiied to, tbe onus is 
thrown on the opposing cieditoi of showing cause why tbe piotection orders 
should not be granted. 

This was an application by the iiibolvent for an interm 
protection order. 

The facts appear sufficiently from the judgment, 

Mimiar for the insolvent, 

Weldon for an opposing creditor, 

BaJiaiurji for another opposing creditor. 

MacleOB, J.:-— The insolvent has applied for a protection order 
under section 25 of the Presidency Towns Insolvency Act, This 
application is opposed by two of his creditors. On the 16th 
January a similar application was refused by Davar, J., and an 
appeal against that decision was dismissed. It has been urged 
before me that the situation is exactly the same as it was on 
the 16th January, and since the application was refused then 

lusolvenoy No, 2 of lOlQ, 

B 1204-1 
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I am bound to refuse it now. It lias neYer been the practice for 
Commissioners in Insolvency under the Indian Insohent Act 
to consider themselves bound by their previous decisions on 
applications for inierm orders when it has been a matter for 
their disci etion, and it by no means follows that because an 
application has been refused on the first occasion it must also be 
refused on the second occasion. 

Ihe application of the IGth January was made when the new 
Act had only just come into force, and I do not think the change 
effected generally by the Act in insolvency proceedings and 
particularly by section 25 in i cspcct of protection orders was 
even mentioned during the argument. 

The Act give^ to the Court and its officers the fullest powers 
tomestigate into the conduct and affairs of an insolvent, the 
Official Assignee conducts his public examination, and reports 
on his conduct when he applies for his discharge, while the 
buiden which has hitherto rested upon creditors of protecting 
commercial morality has been entirely removed from their 
shoulders Section 25 cleaily intends that while an insolvent 
diligently performs the duties pi escribed by the Act he should 
not be harassed by execution creditors, and should not be 
rendered liable to piessure whereby one creditor may get 
undue advantage over another. The section does not depri\ e 
the Court of its discietion in granting or refusing protection, but 
sub-section (4) indicates clearly the lines along which that 
discretion should be exercised when a creditor opposes the grant. 
If an insolvent can produce the certificate referred to, the onus is 
thrown on the opposing creditor of showing cause why the 
protection order should not be granted, but I do not think he is 
entitled to ask the Court to enter into an inquiry whether the 
insoh ent has been guilty or not of commercial immorality, or 
of an offence under the Act, It is open to the creditor to show 
that the insolvent has imposed on the Official Assignee, and 
that in spite of the certificate he has not conformed to the 
provisions of the Act, or that the insolvent has been guilty of 
undue delay in applying for his discharge, for, the Court will not 
countenance an insolvent resting unreasonably beneath the 
shade of the protection order. 
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The ConiT must act in the interests of all the creditors and 
not in the interest of any particular creditor who wishes by 
way of compensation for his loss to put the insolvent in jail 
This may often result in an insolvent's relations paying money 
to the execution creditor to get the insolvent released. It is for 
the interests of the creditors that the affairs of an insolvent 
should be fully investigated under the Act, and that cannot 
possibly be done if he is put in jail, or has to go into hiding to 
escape from arrest. Section 25 provides the Court with means 
whereby the Court can secure compliance with the provisions 
of the Act, and an opposing creditor should show that the 
Court has a grievance when asking the Court to exercise its 
discretion against an insolvent. 

Tn my opinion the opposing creditors have not realised the 
change effected by the new Act, and I see no reason why the 
insolvent should not be granted protection. On the contrary 
it must be in the interests of all the creditors that he should be 
given a chance of winding up his estate. 

Attorneys for the insolvent ; Messrst ArdesMr Hb^musjeey 
Dimkaw ^ Go, 

Attorneys for opposing creditors : Messrs. Crm/ord» Brown 
^ and Bdgelom^ Gulahchancl mii Wad%a* 

K. Mot, K* 


APPELLATE CIVIL. 

Befon 8tr Bm%l Sooti^ Chief Justice^ and Mr Justice BaUJieloTn 

MOJIbAL PEIMAXAND ahd otueks (oeiginal PjDAixTiFrs), 

GAVmSHAHKAR KUBHALJI afu others (orioikal Dependafts 
1, 4 afd B), Ebsfofbefts.* 

lAfdmtion Act fXT^ of tS77f secUon IO-^Wtn---Trmtees---Bmthj testator*^ 
mmr for declaration of heirship and ownership of the residue of testaio^*s 
edate^-^-Besulting trust arising hg operaiio7i of law—L%fiiitoi\on* 

One Jebliabhna died on tlio 7tli December 1889 after having made a will 
dated the 20bb February 1889. The wxll gave certain legacies, including one 
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^ Sceoud Appeal No. 402 of 1909. 
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of Es. 300, to the plaintiJff, testator s sister. Under the will five trustees were 
appointed and it provided as follows : — Out of these five (trustees), Dave 
Gavrishankar Xushalji and my nephew (plaintifi’s son) Desai Mojilal Prem- 
anand should both join and take possession of my properties after my death in 
accordance with the above will, and with the consent of the remaining trustees, 
they are to dispose of the properties in accordance with what is written in the 
above will, and should any outstandings have to he recovered for giving effect 
to the said dispositions, they are to do the same and I do by this will give them 
power to do whatever else they may have to do to carry out the will.” 

In the yesLV 1906 the plaintiff' having brought a suit for the declaration that 
she was the heir of the testator, her brother, and as such owner of the residue 
remaining after administering his property under the will and for the recovery 
of the residue, a question arose as to whether the suit was time-barred on the 
ground that there was no trust declared with regard fco the residue and no direc* 
tion given to distribute it among beirs at law. 

Meld, that the suit was not time-barred, and that once the testatoPs property 
was vested in the trustees for a specific purpose, it was not necessary that any 
resulting trust of the residue, which necessarily arose by operation of law, should 
be 'specified in words in the will in order to bring it within the scope of section 
10 of the Limitation Act (XV of 1877). 

Second appeal from the decision of T. N. Sanjana, First 
Class Subordinate Judge of Ahmedabad with Appellate Powers, 
reversing the decree of KeshavJal V. Desai, Acting Subordinate 
Judge of Nadiad. 

One Jethabhai Walavram died on the 7th December 1889 after 
having made a will dated the 20th February 1889. Under the 
will the testator gave certain legacies, including one of Es. 300, 
to his sister Saraswatibai. The materia! portion of the will was 
as follows • 


With tlie property that might remain after paying as above the expenses of 
my obsequies are to be defrayed. I do make disposition in this way in niy 
consoiousnlss and in order to carry out these dispositions, I appoint after me 
■ ■ the following gentlemen as trustees;— Dave Gavrishankar Knshalji, Desai 
MojM Premanand, Dave Parbhashankar Purshottam, Desai Desaihhai Kalid;is 
and Desai Maneklal Amratlal. Out of these five Dave Gavrishankar Kushalji 
ftnd.my nephew Desai Mojilal Premanand should both join and take possession 
of my properties after my death in aooordanee with the above wiE and with 
. the consent of the remaining trustees, they are to dispose of the properties in 

I j ' aecordance with what is written in the above wiE and should any outstandings 
I , , . have to be recovered for giving effect to the said dispositions, they are to do the 
^ same and I do by tiiis wiE give them power to do whatever else they may have 
I • ' ' . to do to carry out the wHl. 
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In the year 1906 the testator’s ahovementioned sister Saras- 
watibai brought the present suit (1) for a declaration that she 
was the heir of the testator and as such the owner of the residue 
remaining after administering his property under his will, (2) for 
an account determining the amount of the said remaining 
property and of the outstandings realized by the defendant 
trustees and determining with which of the defendants the same 
or any part thereof was, (3) for an injunction restraining the 
defendants from obstructing her in taking possession of the pro- 
perty and outstandings so found remaining and restraining them 
from recovering the same, (4) for an order directing the defend- 
ants to hand over to her all the account books, bonds and 
other vouchers pertaining to the estate of the testator and (5) for 
an order directing defendants 1 and 4 to give to her a registered 
san-mortgage-bond for Rs. 1,300 and to pay to her the outstand- 
ings belonging to the testator which they and defendant 4’s 
father and grandfather had realized as trustees under the will. 

The plaintiff Saraswatibai having died after the institution of 
the suit, her son Mojilal Premanand, who was one of the 
trustees under the will and who was joined in the suit as 
defendant, applied with his brothers to have their names entered 
on the record in the place of the deceased and the Court ordered 
it to be done. So Mojilal, original defendant 2, became one of 
the plaintiffs in the suit. 

Defendant 1, Gavrisbankar Kushalji, answered inter alia that 
the suit was time-barred, that the testator had by his will 
disposed of his residue, that the plaintiff was not entitled to the 
residue, that what was directed by the will to be given to the 
plaintiff was given to her and that he had with him Es. 105-14-6 
as the balance of the trust property. 

Defendants 2 and 3, Desaibhai Kalidas and Harilal Desaibhai, 
admitted the plaintiff’s claim and stated that the residue of the 
testator’s property and the bonds and documents were with 
defendants 1 and 4. 

Defendant 4, Ganpat Chunilal, raised the same contention as 
defendant 1 and added that he was not a trustee under the 
will, that he simply did what the other trustees asked him to do 
and that he had Rs. 107-11-3 and documents in his possession. ’ 
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The Subordinate Judge found that the plaintiff Saraswatibai 
v/afe the nearest heir ot the testator and was entitled to recover 
the residue of the testator’s property after giving bonds of 
tlic nominal value of Rs iOO to Yjjaii;pat institution in 
Mahndha, that defendant 4 was in management of the estate as 
trustee, that the plaintiff was entitled to recover from defendant 1 
Rs, 81-7-0 and from defendant 4 Rs, 107-11-35 that the plaintiff 
was entitled to recover from defendants 1 and 4 documents and 
other papers relating to the estate of the testator and the suit 
was in time. The Subordinate Judge, therefore, decreed the 
plaintiffs claim* 

On appeal by defendants 1 and 4, the appellate Court reversed 
the decree and dismissed the suit on the ground that it was tiine- 
barrecL 

The plaintiffs preferred a second appeal. 

3f. P. Modbi with iV. Mehkf for the appellants (plaintiff). 

Uangnekar with P. P, Beud and Bagkaicagcf, and BJiiwji for 
respondents 1 and 2 (defendants 1 and 4). 

I. A. Shah for respondent 8 (defendant 2). 

Scott, C. J . : — This is a suit instituted by Saras watibai, widow 
of Premanand Parbhudas and sister of Jethabhai Walavram, for 
a declaration that she is the heir of her brother Jethabluii and as 
such owner of the residue remaining after administering his 
property under his will. 

Jethabhai Walavram by his will, dated 20th of February 1889, 
gave certain legacies including one of Rs. 300 to the plaintiff 
and by the last clause provided as follows : — With the property 
that might remain after paying as above the expenses of mj’ 
obsequies are to be defrayed, I do make disposition in this way 
in my consciousness and in order to carry out these dispositions, 
I appoint after me the following gentlemen as trustees : Dave 
Gavrishankar Kushalji, Desai Mojilal Premanand^ Dave Parbha- 
Shankar Purshotlam, Desai Desaibhai Kalidas and Desai Maneklal 
Amratlal, Out of these five, Dave Gavrishankar Kushalji and 
my nephew Desai Mojilal Premanand should both join and take 
possession of my propeities after my death in accordance w'ith 
the above will and with the consent of the remaining trusteesi 
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they are to dispose of the properties in accordance with wliat 
is written in the above will and should any outstandings have to 
be recovered for giving effect to the said dispositions^ they are 
to do the same and I do by this will give them power to do 
whatever else they may have to do to carry out the will/’ 

The trustees named in the will have performed the funeral 
obsequies which are necessary in the case of a Hindu in the 
position o£ the testator, and they have also paid the legacies 
mentioned in the will. Three of the trustees are now dead. 
The property of the testator has not been exhausted in carrying 
out the trusts of the will. It now consists of money advanced 
upon a san-moi tgage-deed for Es. 1,S00, the mortgagees being 
Gavrishankar Kushalji, Mojilal Premanand, Desaibhai Kalidas 
and Maneklal Amratlal and a small sum of cash in the hands of 
the second respondent. 

The suit was brought against Gavrishankar Kushalji, Mojilal 
Premanand;, original trustees, Ganpatlal Chunilal as represent- 
ative of Maneklal Amratlab and Harilal Desaibhai as Represent, 
ative of Dcsaibhai Kalidas. 
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A deciee was obtained by the plaintiff in the Court of the 
Subordinate Judge, but that decree was reverj^ed upon tht 
appeal to the Joint First Class Subordinate Judge with 
Appellate Powers on the ground that the suit was barred by 
limitation. 


In second appeal the point which has been argued is whether 
the suit is barred by limitation having regard to the fact that 
the property is in the handb of the trustees named in the will 
and the representaUves of named trustees who are dead. 

It is argued that the property is vested in the defendants in 
trust for a specific purpose and that this is a suit of the nature 
contemplated in section 10 of the Limitation Act of 1877. 

It has been held by a Full Bench of this Court in 
Zallubkai SapulJiai v. that a suit against an 

executor by an heir of a testator who has by will made the 
executor an express trustee for certain pui poses is, as to the 
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(1) (1876) 2 Bom, 3S8 at lit. 
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Ttiadisposed of residue^ a suit within the scope of section 2 of Act 

XIV of 1859 That section provided that no suit against a 
trustee in his life-time, and no suit against his representatives 
for the purpose of following in their hands the specific property 
which is the subject of the trust, shall be haired by any length 
of time* 

The section of the Act of 1877 with which we are concerned 
provides that no suit against a person in whom property has 
become vested in trust for any specific purpose or against his 
legal representatives or assigns not being assigns for valuable 
consideration for the purpose of following in Ms or their 
hands such property shall be barred by any length of time. 

Is the property which is the subject of this suit, propeify 
which has become vested in the tiu-^tees in trust for any 
specific purpose 9 It is, we think, clear that it has been vested in 
them for the purpose of application in carrying out the trusts 
of the will Once the testator’s propel ty is vested m them for 
a specific purpose it is not necessary that any resulting trust 
of the residue which necessarily arises by operation of law 
should be specified in words in the will in order to bring it within 
the scope of section 10. That was the opinion of the Court 
in Ymdi amnclm v. Cimonda^^^K The learned Judges in that 
case said^ It must, we think, be conceded that where a Hindu 
will makes the executors trustees of the whole estate of the 
testator, and the bequests in the will are not suflScient to 
exhaust that estate, the executors become express trustees of the 
undisposed of residue for the next-of-kin of the testator. That 
has been so decided by this Court in LalUhlm v. ^ 

where the case of Salkr v. Cavamgli^'^ was followed, as it was 
also followed by the QuseMs Bench Di\ision in England in 
PaMch V. and after furthex- discussion of the point 

they add ^^We have considered this question as though the 
expression " express trust ' had been used in our Statute (Act 

XV of 1877, section 10), but for this purpose we think that 
^ vested in trust for a specific purpose ^ may be treated as a more 


(1) (1897) 21 Bom GIG at GG4. 
m (1870) 2 Bom. 388 at 414, 


(3) (1833) 1 Dravy and IValsh CG8. 
W (1889) 21 Q. B, D, 131. 
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expanded mode of expressing tlie same idea. Our decision cn 
this point is supported by the case of Kherodemoney v. Doorga^ 
money^^^ which cannot^ we thinb^ be substantially distinguished 
from it.^^ 

We, therefore, hold that the suit was not barred by limitation. 

There is no dispute as to the pioperty to which the plaintiffs, 
as representing the original plaintiff Saraswatibai, are entitled. 

We reverse the decree of the lower appellate Court and 
declare that the appellants are entitled to recover the san- 
mortgage-bond, Exhibit 84, and all the mortgage- bonds and 
personal bonds and documents relating to the undisposed of and 
unexhausted residue of Jethabhai^s estate Older that respond- 
ent 2 do retain one bond of the nominal value of Es. 100 for 
delivering to the Tyati^at institution. Older that the respond- 
ents 1 and 2, if and when required so to do by the appellants, 
do assign to them the said bonds and documents at the 
appellants’ expense. Decree that lespondent 1 do pay Es 81-7-0, 
that respondent 2 do pay Es. lOV-11-3, and that respondents 
1 and 2 do pay Es. 60 to the appellants. Decree that fiist and 
second respondents do pay the costs throughout of appellants 
and third respondent. 

Beoee uver^ech 

G. n. B. 


CEIMINAL APPELLATE. 


Befo, e M)\ Jiisttoe Ohcindavcfjvcar ond 31i Jasiice Ilcaitn, 

EMPEUOTl 2? SIUXK:VE SHRIKEISHNIA DEY.^ 

Fress Act {XX F of 1 SOT J, sections Jh o—D eel anti ion made, hy owner uAo tooh 
no paid in managing apinniing press — Tuhlicaiion of a seditious hooh at 
the press — Fcnal Code fAct XLV of liSCOj, sectwi 121 A — Sedition — 
Intention 

The accused ina^'^e a declaration nnclei Act XXV oE 1^G7, s'^ction 4, that ho 
was the ou’nor of a press cilied ‘‘ The Atniaiam Press Beyond this, he tcok 
Ch’hninrd Appeal Xo. 117 of 1910, 

(1) (1878) 4 Cal 455. 
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BO part m iBe maBagamenl} of tlie press, wMcli was cariied on by anotber 
person, A book sfcjled Ek SHoki Gita ” wms pi luted at ibis pi ess. It was 
a book tbit dealt to a large extent witb metaphysics, philosophy and loligion. 
It al&o oontained seditions passages scattered among discussions of religions 
matters. It was not sho vn that the accused ever read the hook or was aware 
of the seditious passages it contained The accused was convicted of the 
offence punishable undei section X2IA of the Indian Penal Code, I860, as 
publisher of the book. On appeal, 

ffeld, by Chandavarhar^ J., that the cumulative effect of the surrounding 
circumstances was such as to make it improbable that the accused had read the 
book OP that he had known its seditious object ; and that the evidence having 
thus been evenly balanced and equivocal, a reasonable doubt arose as to the 
guilt of the accuse!, the benefit of which should be given to him, 

Meldi by Heaton^ Jl, tlnit before the accused could be convicted under 
section 124A of the Indian Penal Code it must be found that he bad an 
intention of exciting disaffection ; and that tbe evidence fell veiy short cf 
proving tbe intention. 

Fer Chakdataexae, J. .-—A declaration made under section 4 of the Press 
Act, is intended by tbe legislature to have a certain effect, namely, that of 
fastening responsibility for tbe conduct of tbe press on a person declaring in 
respect of matters where public interests aie involved. Hence uhere a book 
complained of as seditious or libellous is printed in a press, tbe Court 
porfoimmg tbe functions of a juiy may pxesume that tbe owner had a hand 
in the printing and was awaie of the contents and cbaiaeter of tbe book. 
But whether such a piesumption is wan anted in any individual case must 
depend upon its own facts and cucumstances The presumption, however, is 
not conclusive ; it is not one of law, but of fact, and it is open to the accused to 
rebut it. 

Appeal from conviction and sentence recorded by K. E* 
Bomanji, District Magistrate of West Khandesh, 

The accused Shankar S. Deo made a declaration under 
section 4 of the Press Act^ 18o7j that he was the owner of a 
printing press called the '^Atmaram Press As a^atter of 
fact> he took no part in the management of the press, which 
was looked after by another person. 

At this press, a book styled Shield Gita^^ was 

published. It was written by one Keshav Narayan Damle. 
The book purported to be an extended commentary on a sino'le 
verse from the BUgvad Gita. The author of the book was a 
S^yasi : and the book itself consisted of religious and philosophical 
discussions interspersed with seditious passages. 
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Ifc was not shown at fche trial that the accused had ever read 
the book or was aware of its contents. The accused was, upon 
these facts, tried of an offence of publishing a seditious book, 
under section 124 A of the Indian Penal Code, and was convicted 
and sentenced to undergo simple imprisonment for two months 
and to pay a fine of Rs, 200. He was convicted on the following 
grounds 

Xow as regards the accused No. 2. That he is one of the owners of the 
press and has made a declaration to that effect is not denied. He pleads that 
he took no part m the management of it. Now it must he lememberod that 
this accused is one of the leading pleaders in Bhulia, solhat he cannot saj 
he had not moie than the ordinary man’s knowledge of the responsibility of 
Ms position. 

If a man makes a declaration under section 4 of the Pi ess A^t of 1867 that 
he is the owner, what does tlie declaration amount to ? The learned pleaders on 
both §idjs have not been able to help me with any cases decided on this point. 
There are no doubt nndei sections 5 and 7 of the Act but not under section 4. 
It is contended on behalf of No 2 that unless it can be proved that the accused 
had read the book a id know it to bo seditious, then and then only can he be 
held liable* Sections 5 and 7 of the Press Act apply to newspapers and not 
to books. But if the owner of a piesspiints a book which is seditious, is he 
liable or not ? In liiak’s case quoted at I. L. R 22 Bombay, page 129, Justice 
Strachey accepted the ruling of the Chief Justice of Calcutta that a man who 
uses any printed matter in any way for the paipose of ovaiting feelings of 
disafEection is liable under section 12 1 A whether he is the actual author or not. 
Booking to the wording of section 1211, Indian Penal Code, I must hold that 
a man who causes seditious matter to be printed, uses w’oids which would create 
disaffection or attempts to do so and must be hold lesponsible for his conduct. 
Even the So-calied informal manager of the piess owned by the accused Nc, *2 
has admitted that if the accused had directed that the book was not to be 
printed he would have had to follow his cider. I must hold then that the 
responsibility for piinting the woik must lie with the owner who made the 
declaration, and he cannot say that the author and he alone must bo held 
responsible. ^ 

It might be urged that the accused No. 2 did not read the book If so, it 
seems to me that he failed to do what he ought to^havo done and cannot escipe 
the responsibility of his position on the ground of his own neglect. A good 
deal has been said about the difference in the wording of the declaration under 
sections 4 and 5. The leason is obvious. In the case of a bock the author’s 
name appears on the book or is legisieicd, m the case of a newspaper or 
periodical the writer’s name very often is not disclosed. 
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The accuscil appealed to the High Court. 

irdJodj with G, A. Title and P« Ih Bhhigno^ for the accused* 

The evidence adduced by the prosecution does not establish any 
iniention on ihe part of the accused to excite disaffection and 
is not sufficient to support the conviction under section 124A 
of the Indian Penal Code. The onus of proving that he had 
knowledge of the seditious character of the book lay on the 
prosecution. That onus is not discharged. 

The mere fact that the accused made a declaration under 
section 4 of the Pre^^s Act, ISG?, cannot render him criminally 
liable for a book published at his press without his knowledge. 
There is a distinction between section 4 and section 5 of the 
Act. The latter deals with the case of the printer and publisher 
of a periodical ; whilst the former deals with the proprietor 
of a press. Section 7 of the Act should ho read with section 5 
and not with section 4. That section renders the printer and 
publisher of a periodical liable for its contents. That presump- 
tion cannot bo drawn against a person making a declaration 
under secrion 4 and the prosecution should prove affirmatively 
that he liad the knowledge. 

0, S. Sao, Government Pleader, for the Crown. 

The accused is the registered proprietor of the press. He lias 
control over the press and is liable for what is going on theie. 
He cannot escape liability by relegating his duties to a manager. 
The responsibility of printing a book lies with the owner wlio 
makes a declaration under section 4 of the Press Act. See 
.Emperor v. BJioskadh • Odgors on Libel and Slander^ pages 4?39, 
4i0* 

CiLixuAVARKAU, J. ; —The seditious character of the public- 
ation called the Sliloki Gita'', has not been disputed by 
Mr. Weldon in arguing this appeal on behalf of his client, who 
has been convicted by the District Magistrate of West Khandesli 
under section 124A of the Indian Penal Code, The petitioner 
made a declaration under section 4 of the press Act XXV of 1867, 
that he was the owner of a certain Press called the Atmaram 
Press'', where the book in question was printed. The District 
49 (1906) 30 Bom* 421. 
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Magistrate has held mainly on the strength of that deelaratioHj, 
and one or two other circumstances, that it must he presumed that 
the petitioner was aware of the seditious character of the book and 
that he did take part by its publication in bringing Government 
into contempt. 

A declaration, made under section 4, is intended by the 
legislature to have a certain effect, namely, that of fastening 
responsibility for the conduct of the press on the person declaring 
in respect of matters where public interests are involved. There- 
fore, when a book complained of as seditious or libellous is printed 
in a press, the Court performing the functions of a jury may 
presume that the owner had a hand in the printing and was aware 
of the contents and character of the book. But whether such a 
presumption is warranted in any individual case must depend 
upon its own facts and circumstances. The presumption I have 
spoken of as one that may be drawn is not conclusive ; it is not 
one of law, but of fact, and it is open to the accused to rebut it. 
By what I am saying, I do not wish it to be understood that 
registered owners of printing presses, who have made declarations 
under section 4 of the Act, can lightly escape from the 
responsibility which they have taken upon their shoulders by 
means of that declaration. The law would not require an owner 
to make a declaration for nothing. The object is to create a sense 
of responsibility, so that if any public mischief occurs owing to 
any action or conduct of the press, the law can at once know 
who must j?/ irndj fade be held responsible for it. While that is 
so, on the other hand, the Courts should be careful to draw no 
inference of guilt against the declarant from the mere fact of 
declaration but must consider the surrounding circumstances and 
probabilities to enable them to arrive at a conclusion whether 
the declarant had a hand in the printing and publishing so as to 
bring him within the operation of section 124 A of the Indian 
Penal Code, where the charge is under that section. 

-Now, in the present case there is the declaration to start with, 
and if it bad stood alone, I should have presumed the guilt of 
the appellant, especially when there is the proved fact that the 
writer of this seditious publication has been his friend. But 
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there are other facts and ciicumstances to be considered^ which 
make it reasonably doubtful whether the appellant had ever 
read the book^ and had acquainted himself with the nature of it 
either before or after it had been printed. When the writer of 
the book sent it to the press for printing, he corresponded, not 
with the present appellant, but with one Eandive, the manager, 
and another person, by name Killedar, also employed in the 
press. It is true that the writer deposited Ks. 800 with the 
appellant to defray the expenses of the printing, but from that 
circumstance it does not necessarily follow that the appellant 
had read the book or had been informed of its character and 
contents. After the printing work had been done by the pres«, 
the appellant appropriated the whole sum of Es, 300 towards 
the printing charges, and then ensued a dispute between the 
writer and the press. The writer appealed to the appellant and 
urged that, when he had deposited Rs. 850, it had been understood 
that Es, 300 only were to be for the printing charges and that 
Ks. 50 were to be reserved for the writer’s private expenses. 
The appellant declined to be moved by any consideration ot that 
kind and gave the writer to understand that as it was a purely 
business transaction, he could not allow his ^Hove^^ for him as a 
fiiend to interfere in a matter of profit and loss concerning the 
press. Had the appellant been aware of the '^editions character 
of the publication and undeitaken its printing in his press with 
the object o£ propagating disloyal ideas and fostering a sense of 
hatred of the Government, it is probable that he would not have 
adopted this tone of a business man while writing to the writer 
of the publication and insisted on getting every penny out of 
the job. That is how it strikes me— unless I must assume that 
the appellant, having joined the writer in the printing and 
publication, with sedition as their object, turned round against 
his own friend. But I do not think we ought to assume that in 
at least a criminal case, where we have the further fact to con- 
sider, and that is with reference to the principal features of the 
publication. It is not only seditious, but, in my opinion, it is 
also venomous ; and the venom is ail the more dangerous because 
it is presented to the reader in the garb of metaphysics, 
philosophy, and religion, which so readily appeal even to the 
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average Hindu intellect. At the outset the writer takes a single 
verse from the Bhagvad Gita, where Krishna clinches his whole 
argument on the subject of devotion to duty with the advice to 
Arjun to gird himself for war and fight with his enemies. The 
writer of this publication puts his own gloss on the verse. He 
explains it to mean that we should make war with ourselves in 
the faithful discharge of our daily duties. That seems a very 
innocent gloss, but, as he proceeds, after sixteen pages he brings 
out his main object in publishing the book in one sentence. He 
says ; — “ Swarajya cannot be obtained without victorious war ”, 
Having let the venom out in that way, he takes to his philosophi- 
cal strain again until he comes to page 69 where again a 
distinctly seditious utterance is found. Thus at fairly long 
intervals he brings out in the book his libels aimed against the 
Government and there he inter&perses them with his views on 
philosophy and religion. No reader is likely to detect this 
dangerous character of the book, unless he reads it carefully 
through, and follows the somewhat abstruse reasoning, which 
runs through the pages, with close attention. I do not mean 
that the philosophy and religion found in the pages are of a solid 
character or such as to give one a high opinion of the writer^s 
intellectual capacity. But it is a book written deliberately with 
the object of presenting two faces to the reader — one as a spiritual 
enlightner and the other as an enemy of the Government. The 
former is in evidence on every page, the latter comes in 
occasionally. 

In this state of the facts I do not think it would be safe to 
presume that the appellant was aware of the real nature of the 
book. The cumulative effect of the surrounding circumstances 
I have dwelt upon is such as to make it as probable that the 
appellant had not read the book as that he had known its 
seditious object. The evidence being thus evenly balanced and 
equivocal, a reasonable doubt arises as to the guilt of the 
appellant, the benefit of which must be given to him. 

For these reasons the conviction and sentence must be 
reversed, and the appellant acquitted. The fine, if paid, must be 
refunded. 
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Hbitois, J. ; — The accused in this case was charged under 
section 124A of the Indian Pencil Code, to put it briefly, with 
exciting or attempting to excite disaffection. No exciting of 
disaffection is proved* No attempt has been made to prove it 
as it very seldom is, in these cases. The substantial ciiarge 
therefore is one of attempting to excite disaffection. In Timperor 
V. Gaimh Balvani Moclo'kh case^^^ which came before us, some time 
ago, %ve held that an attempt to do a thing must necessarily 
involve some intention ; for a man cannot be said to attempt fco do 
that which he has absolutely no knowledge of doing, and no 
intention to do. Applying that principle here it is impossible to 
convict the appellant under section 124A, unless we find that be 
had an intention of exciting disaffection. The evidence has been 
considered by the Magistrate and he came fco fche conclusion 
that there was this intention. This conclusion he reached by a 
scries of presumptions; a method to which I know of no objection 
on principle, but one which needs careful treatment in practice* 
To me it seems that the evidence falls very far short of proving 
intention even by a process of presumptions. It does seem to 
be tiue that the appellant took some active part in the 
negotiations with the author of the book, and certainly had 
knowledge that that book was being printed at the press, of 
which he ivas the registered proprietor. But fche established 
facts show that fche press printed the book at the cost, for the 
benefit and on account of the author; and they do not suggest 
that the book wms one which would be read on behalf of the 
press proprietors, before it w-as printed. If however fclie book 
were obviously a seditious publication, and v/ere one, the 
sedition in which W'Ould be patent even to a casual reader, the 
condition of things in this case would be very different from 
what it is. But wre have here a book of considerable length, a 
book that I should imagine is vciy hard reading. It deals with 
philosophical and religious questions. No doubt sedition is 
there, but it is occasional, and it is interspersed in one or two 
sentences in one place, and one or two sentences at another, 
frequently at long intervals. It would take very careful reading 
of that boQk to enable the reader to realise that he was perusing 

W (1909) U Bom. 378. 
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a seditious publication. That being so I am not prepared to 
go anywhere near the length of pre'^uming that the accused had 
any knowledge whatever that the book which was being printed 
at his press was a seditious publication. Finding mjself 
unable to make that presumption, it seems to mo that I am 
bound to agree with the concluDion that he mubt be acquitted of 
the charge on which he lia^ been tried. 

Convktiofi se5 aside. 

R. R, 


OKIMINAL REVISION. 


Before Mr. Jastlee Chandav%rlar and Mr Jastloe Heaton, 

EMPEROR t;. MULSHANKAR HARIXAND BHAT.* 

Preddenc^ Towns Insolvency {Act III of 1919), sections 17, 103 anl lOi-^ 
Adjudfjed insolvent — Onminal i^roGeed%pgs against the hivoheni — Penal 
Code {Aet XLV of 1800), section 4 M — Sanc^ioi of Insolvency Comd not 
o'btamed — Juris Jieiion of Magistrute’^^^ Suit or other legal jjiocecdiftgf 
inierpretation of 

A porson in insolvent circumstances applied to the Insolvent Dohtors Ooui‘t 
at Bombay for relief under the provisions o£ the Presidency Towns Insolvency 
Act, 1909 ; and was adjnlicited an insolvent. Ten dxys later, a creditor o£ 
the insolvent, withoat taking obtainol any sanction from the Insolvent 
Debtors Court, file! a complaint against the insolvent in the Presidency 
Magistrate’s Court for an offence punishable under section 421 of the Indian 
Penal Code, 1860. It was contended that the Magistrate had no juiisdiclion 
to entertain the complaint. 

Meld, that the Maglstrite’s jurisdiction to try the insolvent for an offence 
under section 421 of the Indian Penal Code, 1860, was not tahen away by any 
thing contained in the Piesidency Towns Insolvency Act, 1903. 

The expression “ or other legal proceeding in sect on 17 of the Piesidency 
Towns Insolvency Act, 1909, coming alter the woid “ suit ”, a woid of more 
limited application, must be construed on the piinciide o£ ejusdem generk. 
It, therefore, includes only proceedings of a civil nature. 

This was an application for revision of an order passed by 
Chunilal H* Sefcalvad, Acting Third Presidency Magistrate of 
Bombay. 

^ Crin iaal Api>licatiou for R.\ifcion Ko* 177 tf 1910, 
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The accused No. 1 Mulshankar was the proprietor of a tliea« 
tiical company called the ^ Kathiawad Natak Mandali/^ which 
%vas iu emharrassed circumstances. 

The paraphernalia of the company, consisting of scenes, 
sceneries, dresses, &c., was fir.'.t pledged to two merchants at 
Ahmedabad on the SrJ September 13 OJ for Rs* 7,500. On 
the 5th April 1310, the accused No. 1 e^iecutcd an assignment 
of the paraphernalia ol the company for Us. 10^000, to one 
Chhotalal Mulchaiid (accused No. 2). Out of the sum so obtained, 
accused No. 1 pai<l I’s. 7,950 to the Ahmedabad merchants ; and 
the remaining Rs. 2,050 were spent in paying off tne arrears Oi, 
salary of some ofjhe actors and ser\antb of the company. 

Owing to the pressing demands of his other creditor*, tlie 
accused No. 1 hied his petition in the Court for the Relief of 
Insolvent Debtors at Bombay on the 19th April 1010 ; and ho 
^■\as adjudged an insolvent the same day. 

On the 23th Ap.il 1310, one Ambalal Naihaji, a creditor of 
accused No, 1, presented a complaint in the Court of the Acting 
ThiiJ Presidency Magistrate of Doinbay, against accused No. 1 
for an ohenco punishable under section 421 of the Indian Peiml 
Code, and against Chhotalal an 1 his brothot.' (icciiscd Nos. 2 and 
3) for offences punishable under sections 421 and 119 of the 
Code, 

The accused contended before the Magistrate that lie had no 
juiisdietioa to entertain the complaint, as the complainant had 
not obtained leave or the Insolvency Court under section 17 of 
the Presidency Towns Insolvency Act, 1909. 

The Magistrate took up the pieliminary (piestion as to juiisdic- 
tion first, and held that he had jurisdiction, to hear the case. 

The accused applied to the High Court under its criminal re- 
visional jurisdiction, 

F* S. Talijarlhanj instructed by Messrs. Ardemir^ lIonrcL^jl^ 
Dinsliam <L for accused No 1. 

The new Insolvency Act enables the Insolvency Court to go 
into questions which are identical v/ith those which can be gone 
into in a complaint under section 421 of the Indian Penal Code, 
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1860. The Act leaves the complete control over the imolvent 
in the hands of the Insolvency Court. It defines the offence (sec- 
tion 103), and provides for the procedure and punishment 
(section 104). 

If proceedings cm be taken both under the Act and the 
Indian Penal Code an insoUent is liable to two prosecutions 
about the same subject-matter and at almost the same time. 

Lastly, when an act is made punishable by two Act«, one 
general and the other special, the sentence should be passed 
under the latter : see Knlocla 'Piomd, Majumdar v. The Emperor ; 
Lee V. Danger 3 Grant ^ GoS^^ 
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FeUnhar/imiruoXQdi by Messrs. Iloimagi^ DlnsTiaw 

^ C 0.3 for accused Nos. 2 and 3, 

The general rule of ejuulem generk is subject to this reservation 
that if the words that follow a word of limited sense are intended 
to be used in a wider sense^ then that sense must bo assigned 
to them. The words or other legal proceedings in section 
17 of the Presidency Towns lu'^olvency Act, 1909, are so used 
and they include criminal proceedings. 

If this were not so, then it would be open to any creditor of 
an insolvent to go to a Criminal Court and by adopting criminal 
proceedings against the latter to extort payment from him. It 
would thus leave an engine of oppre'^sion in the creditor's 
hands. 


Binning, with i?. /. Dliondi and D. (?. Dalvi^ for the com-* 
plainant. 

The words other legal proceedings ^Mn section 17 of 
the Presidency Towns Insolvency Act, 1909, following the 
word ^Suit refer only to civil proceedings. This becomes 
clear when they are contrasted with the words ^^or other 
proceedings in section 18 of the Act. The former section was 
enacted to settle doubts that had arisen regarding the inter- 
pretation of section 49 of the old Act : see 'HookamcJmml v# 
Nowroji^^\ 


0) (190G) 11 C. w. K. 100. ( 2 ) ( 1892 ) 3 Q. E. 337. 

(3) (1907) 10 Boa-’. L. K. 34?, 



THS INDIAN liAVV 


|_ y uu- ^ V , 


1910, 


Emiehob 

frLKirANKi>ll 
lI\r{.lKAND 
iiilA r. 


The Acb nialres a clear distinction between offences under 
.sections 421, il'-i oi* the Indian Penal Code and .‘^eeti(-n 103 of 
the Act; sec section 79, clause (2), and section 39. The terms 
oF section 10) are not the same as those of section 421; and 
thfu'o is difference even as to punishments. 

It is a piinciple of law tint the general law is not avoided 
unless ihi‘re is an express repeal of it under the special Act. 
See Maxwell (3rd E hi.), pp 469^ 25o, /oO, 113 ; Cha,idi PcnJiatl 
r. Ahthii Hall 771 ; Ptoceedhiijn of the High Cou7t^ dated 22 ad 

FeuYiLiny 1&76 ^'^ ; and The Q^ocoi v. BarncJunidro ppa^''\ 

TiilyarLhau, reply. 

The offence under section 421 of the Indian Penal Code is 
the same as that under section 103 of the Insolvency Act; and it 
vyould be undesirable to punish a man twice over for the same 
offence. 

Vdinhnr, in replj^, referred to Tn re Mcghtaj Ga7igad7LV^‘^\ 

CHAmiVAiucAK, J. : — The three petitioners are being prose- 
cuted on the complaint of a creditor of the first petitioner in 
the Court of the Tl'.ird Presidency tdagistrate, Bombay, tlie 
charge against the first petitioner being an oHcnce under 
section 421 of the Indian Penal Code and the charge against 
the other two being abettnent thereof. The first petitioner was 
adjudged insolvent under the Presidency Towns Insolvency Act 
(III of 1909) ten days prior to the institution of the complaint. 
Ib was urged for them before the learned Magistrate bj?" way of 
preluninary ohjecliori to the complaint that his jurisdiction to 
try them for an offence under section 421 of the Indian Penal 
Code was excluded by the provisions of the Presidency Towns 
Insolvency Act and that the only Court which was competent 
to entertain a complaint of the offence was this Court exercising 
insolvency jurisdiction under the Act. The preliminary 
objection having been overruled by the Magistrate, the peti- 
tioners asK this Court to quash lus order and proceedings in 
the exei’cise of its revision al jurisdiction 


(15 a894) 22 Cal. 331. 
(2) (ISTC) 1 Mad, o5. 


(3) {18S3) G ilad. 249. 
v'l) (1310) Sec ante p. 
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Fir^t it is contonderl that the Magistrate’s juiisdiction is 
excluded because no leave o£ the Insolvency Court under 
section 17 of tlie Presidency Towns Insolvency Act has been 
obtained for the institution of the criminal pioceedings in the 
Magistrate's Court That section provides that on the making 
of an order of adjudication .... no creditor to whom the 
insolvent is indebted in icspect ol 'any debt provable in 
insolvency shall, during the pendency of the insolvency 
proceedings, ha\e any remedy against the propeity of the 
insolvent in respect of the debt, or shall commence any suit or 
other legal proceeding, except with the leave of the Court and 
on such terms as the Court may impose ’’ By the complaint 
filed in the Magistrate’s Court the creditor here concerned is not 
asking for ^^any remedy against the property’* of the first 
petitioner. Nor is the criminal proceeding initiated in that 
Court a suit. But it is urged that it falls within the more 
general expression other legal proceeding's That general 
expression, coming after ^‘suit^^, a word of more limited 
application, must, in my opinion, be construed on the principle 
of ejmdem generis. It was said that such construction was 
opposed to the general scheme of the Act, which is to give 
complete control to the Insolvency Court over matters, both 
civil and criminal, afiecting the property and the person of an 
adjudged insolvent. Where the Act creates an offence it is 
the Insolvency Court ^vhich has jurisdiction as to it , and as 
to offences under the Penal Code, the ordinary jurisdiction ol* 
the Criminal Couits cannot be hold to be excluded unle'^s 
expressly or by necessary implication the Act repeals the Code 
for the purposes of those offences. 

The question, therefore, is whether there is anything in the 
Act which repeals section 421 of the Indian Penal Code. We 
have at the outset section 39 of the Act which directs that the 
Court shall refuse the discharge in all cases where the insolvent 
has committed any offence under this Act, or under sections 421 
to 424 of the Indian Penal Oode/^ Then section 79 of the Act 
makes it the duty of the Official Assignee to investigate the 
conduct of the insolvent and to report to the Court upon any 
application for discharge, stating whether there is reason to 
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believe that the insolv ent has committed aiij’ act \\hich con- 
stitutes an offence under this Acr. or under sections 421 to 424 
of the Indian Penal Code in connection v/itli his insolvency 
and to take such part and give such assistance in relation to the 
prosecution of aiw fraudnlenb insolvent as the Oouit may direct or 

may be prescribed.^ This language is consistent only with the 
prc'^eivation of the jurisdiction of the ordinary Ciimiual Courts 
as 10 tlie offences under sections 121 to 424 of the Indian Penal 
Code. These sections^ so far i\oin being repealed^ are ieengnised 
b}^ the Act ab being operative and the prosecution of the 
insolvent for the offences created by them is distinctly con- 
templated by the Act. 

The only section of the Act which is relied upon as in effect 
repealing section ill of the In Han Penal Code and substituting 
therefor, a new offence, created by the Act and made triable 
only by the Insolvency Court, is section 103. But that section 
does not substantially interfere with section 421 of the Code. 
As its essential ingredients show, it is more or less a new offence, 
created by the Act in addition to the offence under the Code, 

"What are the ingredients of the offence under section 421 of 
the Penal Code contrasted with those of the offence under 
section 103, clause (/;), sub-clause (ii) of the Presidency Towns 
Insolvency Act, with which we arc here concerned ? First, the act 
complained of must, under section 421, have been done^^ dishonestly 
or fraudulently/^ whereas the offence to fall within section I OS 
of the Act req^uires only the element of fraud and dispenses 
with that of dishonesty. It is true tliat at least one clemeatj 
that of dishonesty, is common to both ; and it may be conceded 
that there are also some common elements in both as to the act 
itself, constituting the offence. For instance, the act contemplat- 
ed in section 421 ox the Code consists in (1) the removal of the 
property or (2) its concealment, or (3) its delivery to any person, 
or (4) its transfer or the causing of its transfer to any person, 
without adequate consideration. The offence under section 103 of 
the Act brings in a few of these elements, namely, removal, 
concealment, and transfer. But it must be a transfer of a 
limited kind, it has to be by way of charge or mortgage only. 
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Then under section 421 of the Code the transfer must be 

‘‘without adequate consideration^ but that element is absent in 
section 103, according to which it is iiiiuiaterial whether the 
transfer by way of charge or mortgage is supported or not by 
adequate consideration. 

These differences between the two sections are intensified 
when we come to the question of intention as an essential 
eJeincnt of the offence constituted by each of the sections. The 
iiiteniion reqaired by section 421 of the Code is that the act 
must be done to prevent or with knowledge that it is likely to 
pi event the disiribution of property according to lasv among 
the creditor':, of the offender or the creditors of any other person^ 
whereas the intention in boction 103 of the Act is not the 
distributi'Ui bub either the diminution of the sum to be divided 
among the insolvent’s creditors or the giving of an undue pre- 
feieiico to any of the said creditors. Distiibiiiion need not 
neeessaiily lia\c the effect of diminution in all cases; nnd there 
may ho undue preference^ which does not nece-iSarily interfere 
wdth the di^nbutiom 

So aKo as to the penalty provided by either section. The 
punishment fur an otfeiice under section 421 of tlio Code is two 
im: iitonnicnt of eiilier dosciiption, or tiiKq or bc»th ; that 
uinier sc-etion 103 is only two years imprisonment. 

It may te that in -orno cases the facts pi ovod may Iriug 
rJ out elements coiiimcn to both the sections ; but that is not 
enough to create repugnancy betw’oen them. Tlic lepugnaucy 
or contraiioty muat be substantial and must ckaily an^e out of 
the general features of the two sections. ^^Eveiy ailinnativc 
btatuie is a repeal of a precedent afuimative blatute, where its 
matter iiecessaiily imphes a negcibi\e , but only so iar as it 
clearly and indisputably contradictory and contiary to tho 
foinier Act in the %cry matter j an<l the repugnancy such, that 
the t\vo acts cannot lie reconeiJed/^ (D^varris on Statutes ; 
2iul luhtion, pages 330 and 531 j As was said by Grove, J, in 
Jim V. It is common barning that one statute may be 

impliedly repealed by a subsequent statute necessarily 

0) aS7G) li. li. 1 Ex. B. 411, 
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ineonsisfcent with it ; but then the ineonsisiency a>u^t be oo 
gieat that they cannot both be to their full extent obeyiAh I 
do not think that in considering a question or Ibis kind we 
ought to Iicld that a inoie accidental inconsistency between two 
statute? aiiiouiits to a total lepoal of the eailier , such a doctrine 
might he pushed to a mi^chiovoUsS exientd’ 


On tlie giound, therefore, th it the offence under section 421 
of the Indian Penal Code is substantially difteient iiom the 
offence unde ^ section 10 C of the Picsidency Towns Insohcncy 
Act, I am of opinion that the luagistrafe’s juiisdieiion to try an 
adjudged insolvent for the former ciTence is not taken away by 
the latter Act. 



The rule must, therefore, be discharged. 

Hiutox, J. A eroditor instituted against a debtor a prose- 
cution under section 421, Indian Penal Code, after an oidcr of 
adjudication had been made under Act III oi 1909 in respect of 
tlie dtdjbn\ The leave of the Insolvency Court was not obtained 
to iii^tituic those ciimimd proceedings. The qiicstioii is 
ether the ^f.:gi4iate has juiisdiciion to piocecd until the 
lca\c of tliC Insolvency Court is obtained. The arguniont 
that hS Ims not is founded on the ierms of H^ction 17 of the 
Act* That section luns as fodotvs ; — 


Oil ina^ung of an oi(ler uf aJ judication, the propciLy of tlie insolvent 
w]u*rev( i situate shall vesi in the Olhcial A-.igTuo and sliall beroiro dni.ible 
among h-s cre<liois, and ilu-eafici, except a. chra^el tins Act, no cieJitoi 
to «liom liio insolvent i. indebted in respect of any d-ht piovable m bn^cb cncy 
diall, duiiiig tbepindone>o£ the insohency pmc edings, ia\e rmy icmcdy 
against the proj^erty of the uiboliont iii robpect of liie debt or shall conaiience 
any suit oi othei legil proceeding cx'^opfc with the leave of the Coiut and on 
such teims as the Oonit may impose 

ProvxioailiaiUubSceiioiisln:! r.o{ .lacet thopowji of any sscared ci editor 
to re^uo 01 otkTv. ixa deal n ith his soem ity m tha , mio inannor as lie would 

have baon enf'tled to mhzo or deal v.ith it if this setiion had not Le-u 
pa’isod.’* 


^ It seems to me that by “other legal proceed mg ” is meant 
broadly other piveeeding ot a ciTil nature connected with the 
insolvent’s estate. This is to be inferred fiom the words of the 
section as a whole , from what is quite plainly its main intention 
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which k the vesting of the insolvont^s property in the Official 
Assignee and its protection against Court piocess ; and from the 
position of the section in the general scheme of the Act* I 
think the expression does not include criminal proceedings. 

It was argued that the Act intended the Insolvency Court 
to have control not only over the insolvent's estate but in 
respect of all matters arising out of his conduct in so far as it 
could be brought in question in relation to the insolvency. 
There is much force in this argument ; but had the intention 
of the legislature been to prohibit a Magistrate from taking 
cognisance of a complaint of an oSenee under the Indian Penal 
Code against an insolvent, it wou^d have given clear expression 
to that intention j and this it has not done. 

It was also argued that section 103 of the Insolvency Act 
by defining and making punishable offences akin to those 
defined by section 421 of the Indian Penal Code has repealed the 
latter section in the case of matters coming within the scope 
of the Insolvency Act. Sections 39 and 79, however^ make it 
quite clear that it is not so : for both those sections expressly 
contemplate as separate matters an offence under section 421 of 
the Indian Penal Code in the ca^^^e of an insolvent and an offence 
under the Insolvency Act, 

Lastly, it was urged that if a prosecution was allowed without 
leave ot the Insolvency Comb an insolvent could be prosecuted 
twice over for the same offence , once befoie a Magistrate under 
the Indian Penal Code and again under section 104 of the 
Insolvency Act. This imaginaiy terror makes as little 
impression on me, as I conceive it did on the mind of the 
legislature wHch enacted the Insolvency Act. 

For these reasons I am of opinion that the Magistrate was 
tight in deciding that he could proceed with the complaint. 

JSul^ discharged^ 
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Vrfore Mr Justice ChandamrlLar mi Mr. Justice Heafon 

The TALUKDAEI SETTLEMENT OETICER, GrUJARAT (oeicinaj 
Dependant), Appema^t, e UMIASIIANKAR NARSIRAM PANDVA 
(ORiaiKAL PLAINTirp), EiSPONDEKT * 

land Beienite Code (Bomlay Aet V of 1819), seelion 79 A \~Giijatal 
TaliAdari Act {Bomhay Act VI of 18SS) — Collector, powm s of — Summary 
eiktion— Persons m wiongful possession— Possession under a deeiee of 
Civil Comt—Bisoefion of Collector- Jitrudiotion of Civil Court to 
emmme the o? der, 

Tbe Talukdaii Settlement Officer of Oujaiat in exercise of his poweis as 
Ooilcctoi trnder section T9A of the Land Eovenue Code (Bombay Act V of 1879) 
authorised the summary eviction of a person who was in possession of land 
under the cleciee of a Civil Court. In a suit brought to set asAde the oidep 

Meld, that the poweis given by section 79A of the Land Ee\cnue Code, 1870, 
eould only be exexcised in oases of wrongful possesbion. 

Meld, aho, thit no finality was guen to the Colle^toi’s decision b> the Land 
Eevenue Code 02 the Gujarat Talukdari Act , md the jurisdiction of the CaviI 
Court to decide whether the peison eucted was in iightfnl possession was 
not excluded. 

Appeal from the decree passed by Dayaram Gidumal, Distiict 
Judge of Ahmedabad. 

Suit for declaration and injunction. 


* First Appeal No 120 of 1900. 


t79A. 

l»wl— 


Any person nnauthorisBclly occupying, oi wiongfully ia po„os.ion .f, anv 


(a) to the use anJ occupation of nhich he has ceased to be 
of the provisions of this Act, op 


entitled undtr any 


{1) of which llic oecapancy right is not transferaVe 
nnder section 73A or by virtue of any condition lawfully 
under the provisions of soctlan 62, 67 or 08, 

fnay ho summarily evicted by tlio Collector. 


without previous sanction 
anu'^xed to the occupancy 



rot . xxzr.j uombay sJsries. 

The plaintiff Umiashankar Narsiram came into possession of 
the lands in dispute in execution of a decree of the Civil Comt* 

The judgment-debtor sued the plaintiff foi a dcclaiation that 
the lands in question were a talukdari estate which could not bo 
sold without sanction of Government under section 31 of the 
Gujarat Talukdars^ Act; 1888. It was held that the lands were 
not a talukdari estate. 

Subsequently, the Talukdari Settlement Officer of Gujarat 
purporting to act under section 73 A of the Land Revenue Code 
(Bombay Act V of 1879); gave a notice of summary ejectment to 
the plaintiff. 

The plaintiff filed a suit against the Talukdari Settlement 
Officer, asking for a declaration that the defendant’s order was 
bad in law and for an injunction restraining the latter from 
interfering with the plaintiffs possession of the lands. 

The District Judge decreed the plaintiff claim. 

The defendant appealed to the High Court, 

G* S. Government Pleader, tor the appellant. 

L, A SJmh^ for the respondent. 

CHxInB IVAEKAR, J —Section 79A of the Land Revenue Code, 
as amended by Act VI of 18S8 (the Gujarat Talukdars’’ Act), 
confers on the Collectoi the power to evict summarily any person 
who is found in wrongful possession of a faluhlan land or 
estate. It is only in cases of wrongful possession that the power 
can be exercised, and though for the exercise of the power the 
Collector has to form his own opinion and decide whether in any 
particular case the possession is wrongful, there is no provision 
in either the Land Revenue Code (Bombay Act V of 1879) or the 
Gujarat Talukdari Act (Bombay Act VI of 1888) which gives 
finality to the Collector’s order of eviction so as to exclude the 
jurisdiction of a Civil Court to decide that the person evicted 
by that oiffer was in rightful occupation. In the present case 
the respondent was put into possession by a competent Court of 
law after an adjudication that as against the Talnkdar he (the 
respondent) was entitled to the land in dispute. If that adjudi- 
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cation and tlie lawful possession had in consequence of it bound 
the ToltfJcclar as res jiulkaia^ it is not open to any authority, in 
the absence of any express provision of law, to set aside the 
adjudication of a competent Court as a nullity and as not bind- 
ing him merely because section 79 A empowers him to evict h 
person wrongful possession'^ The possession here was noi 
wrongful ; and on that ground I am of opinion the decree in 
appeal ought to be confirmed with costs, 

Heatoj^, J.:— Under cover of section 79 A of the Land Revenue 
Code (Bombay Act V of 3S79), the Talukdari Settlement Officer 
has assumed to himself the power to decide a point which had 
already been decided by a Court of competent jurisdiction; and 
further he has assumed to himself the power to decide that what 
the Court had declared to be right was wrong. The precise 
point he decided was "whether the Talukdar or his vendor was 
entitled to possession of the particular land in suit. That w^as 
the identical point which had been decided by the Court. 
Section /9A oi the Land Revenue Code contemplates a reason- 
able ground for proceeding on the part of the Collector before 
he summarily evicts under that section. In this case there was 
not a reasonable ground for proceeding. It is not reasonablej 
under our system of administering justice for an executive officer 
to set at naught the decision of a competent Court and to act 
directly contrary to it, in a matter solely affecting the rights 
of the parties whose dispute had been determined by the Court. 
I think that the Talukdari Settlement Officer was singularly ill- 
advised in acting as he did and I think that the injunction 
given by the Court below is p^erfectly correct. 

Beene confirmefh 


lU Kft 
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Before Sir Basil Sooit, Kt., Chief JvMice, Mr, Justice Baiehtlor and 
Mn Justice Davar. 


JRE C40YmD PANDUEANG KAMAT.^ 

Undivided hr others'^ Instruments wlierely co-otoners divide property 
in severalty — Melease — laHitlon — Btamp. 


1910 . 

Auymt i0. 


Instruments vliereby co-owners of any property divide or agree to divide it 
in severalty are instruments of partition. 

One of tibree undivided brothers agreed to take from the eldest brother, the 
manager of the family, as his share in the family property, moveable and 
immoveable, a certain cash and bonds for debts due to the family, and passed 
to the eldest brother a document in the form of a release* 

Subsequently one of the two brothers passed to the eldest brother a docu- 
ment in the form of a release whereby he and the eldest brother divided the 
remaining family property by the latter handing over to the former securities 
for money* 

A question having arisen as to whether for the purpose of stamp duty the 
said two documents were to bo treated as releases or instruments of partition, 

Held, that the documents wore iiistruments of partition. 

Rekerexc'k by M. 0. Gibb, CoiniHissioner, S. D., under section 
59 of the Indian Stamp Act (II of 1899). 

Three brothers, Qovind, Waman and Anant Pandurang, were 
members of an undivided Hindu family. Among them Govind 
being the eldest, ho was manager of the family. 

On the 1st September 1909 Anant agreed to take his share in 
the family property from Govind and passed to him tho follow- 
ing document which was stamped as a release : — 

To 

Lloviiid Pandurang Snpekar o£ Nandagad, tahlia Klianapnr. 

Deed of teluasa ettoiitod by Anant Pandurang Kamal Supokar of Xandiigad. 

Our fathar Pandcrang Bale Kamat, now deceased, made a will on the 13fch 
Moicli 1899. From that day, we arc living together. Xow there is diseold 
between ns, I do not like now to live with you jointly fts I did before now, 


Civil Ecforcncc No* 15 of 1910^ 
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1010. an«I ictecl and mraingcd tlio joint ancestral piopciiy T thcieforo taLe 
Go 7 rN"j> property —movcabio and imnio^ cabis-~-of the descrip- 

PATfi)niiA37c> tioii given Lelow — 

AMAXj Jn } e, 

(Hero foilo^TS descii[)tioii of the pioporiy ) 

Total \aiue Es. 13,948 


1 lu\o thus taken irn share ni thopioporty as detailed above and now hereby 
leimqnish my interest as bh.iiband in the icmaiiiing piopertyto you. I 
ackno'Rlecye heieby leceipt of Rs 4,001 in cash paid to mo as shown above 
and the deeds (pipers) lefei red toaho\c which you have handed ova to me 
today. Iheie is no iiecessit} to pass a sepaiate leceipt for the ‘iiiuie You aie 
now the owner of all the tians ictions which I earned on in my name -when 
wc weie living jointly You aie aKo lespousiblo for all the profits and lo'^ses 
which may icsult fiom transactions you may no\\ cari;y on on your own account, 
I will also he responsible for losses resulting fioin tiansactions which I may 
honceiorwaid cany on oil my own iiccount You are not concerned lu it in any 
waaj-. 1 he well in the house which we occupy and the back veianclah will be 
in oui joint enjoyment I have row nothing due from you as my sbaie in the 
joint propel ty I alone will be lesponsibie foi the losses and profits m i-cspect 
of the deeds given to my shaio I have passed this deed of release willingly. 
Dated 1st Seiitember 190P. 

On the iiG:\t day, that is^ the Snd September 190P, ‘Waman 
passed to Govind u similar docimienfc similaily stamped. It was 
as follows : — 

To 

Eovind PtUidiirang ICamai ^npekar, Gowd Saraswat, ago 35, incrclianfc of 
Nandaguh 

Deed of ielca‘*e c^^ecuted liy Waman Panduiang Kamcat Supekai of X mdrtgad. 

Oui fathei Pandurang Pale Ivamat, now deceased, made a will on the 30ih 
March 1899, Piom that diy wc are Imng togothei Now theic is a discord 
amongst us 1 do not like to live with you jointly as I did befoie this time. 
I have decided to take hom you Es 1‘2 ,d 00 in cash as my share in the piopeity , 
but as } oil have not with you such a large amount I have taken pioiiexty of 
tho desci!i>tion givou below ; — 

(Hero follows the desuiption of tlio piopeity.) 

Total value Us. .10,180. 

As tbe aittonufc of sonso oi the deeds cannot be leeoveiod and a.s bome othois 
cannot be sued npon, the wbole amount of all the deeds cannot therefore be 
obtained I h.wo tberefore contiacted to take the deeds for Rs. 12,500. I 
ain alone responsible for the profits and loses which may result from those 

deeds. Yonarenotconccined with them. 1 have now relinquished my whole 
interest and rights ashhanhaml over the joint piopeity. You are now the 
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omiei ofalltlie tiaiisaoHoB.& wkcli I camel on in my name wlien we were 
living jointly You are lesponsible for all tlie transactions wliicli you may 
noweaiijonon } our own account. I will also be lesponsible foi mine. I 
liave leceived fioin you the deeds above described today, Theie is no neces- 
sity for passing a sepaiate receipt for the same, I have now nothing due 
fioin you as my share m the piopeity. This deed I ha^o executed most 
willmgly. Dated 2nd Septembei 1909. 

Both the deeds were presented to the Sub-Registrar for regis* 
tration. He treated them to be instruments of partition and 
impounded them as insufficientlj?^ stamped. 

On appeal to the Collector the Sub'Registrar^s view was 
upheld, 

The matter, thereupon, went up to the Commissioner, S. D , 
who, in making the reference to the High Court, made the follow- 
ing obs8r\ations : — 

Section 3(15) of Act II of 1899 defines inshumont of paifcifion as ‘‘Any 
instnunent whereby co-owneis of any propeity divide oi agieo to divide such 
piopoity in seveialty.’* Schedule I, Aiticle 55, defines lelease as any instiu- 
ment whereby a person lenounces a claim upon another pei on or aga’nst any 
specified property 

3, In the ca^e now in question the intention was undoubtedly to effect a 
paitition of the piopertj. The nnnnei in which the partition was effected 
wa-, that two brotlieis each executed sepaiate deeds renouncing cliims to 
remaining ptoperty in favour of ca thud biothei on condition of leceiving 
cmfcaiu spetifietl piopeity Ihe thud biothei did not sign either of these 
instruments. 

li was puicfcicallj" admitted by the pleadei that the intention was to effect a 
partition but he contended that the thud brothei m whose favour the two lustiu- 
ments purpoiting to be releases were made not having signed them would not 
be bound by them I understand him to mean that legally the third brother, 
while letaming the shaie left with him, would still be able to claim a share in 
the propeity handed over to the two ofchei bi others as a consideiation for theii 
not cMmmg shares in the propeity left with the thiid biothei, I am not in 
a position to say whether tins contention of the jieader was well founded. I 
hnl it difficult to believe that the OoiutJb would allow what would le nothing 
less than a fiatid 

S. It will be seen that tl.'ongh, as I have said, Iho intention wa.s to effect a 
partition, I am in doubt how far the lesnlt intended was lognlly effected. I 
find it therefore difficult to give an opinion. I may state, however, that suppos- 
ing the pkader to have been wiong and the th}id brother to be estopped in 
future from getting hold of pai t of his brothers’ shares m addition to the share 
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loft; 'vithliim, then a partition was practiu.dij* eilccteJ and tlie instruments 
should be lield to be instruments of partition. On tlie other liandj supposing 
i he pleadui's opinion io have been right, even then the intout of the pasties 
being to divide the proneity, it would seem wrong that parties should be able 
to evade the pajmeiii of stamp duty by executing deeds which have the efi’eet 
of a pri.1 ition unless cno of rho jeeisons concerned peipotiates a moral fraud, 

The reference came on for argument before. Scott, C. J., and 
Batchelor and Davar^ JJ. 

Jl, Jjemi appeared for Govind Paiidurang, the appellant^ 
before the Conmissioncr, S. D« 

Wc submit that each document must be read by itself. Each 
is a release evidencing family arrangement : In Hie waiter of the 
Maliu, rajah of BurhhrrtgaJf^K Section 2 (15) of the Stamp Act is 
not applicable. 

The Stamp Act is a fiscal enactment and should be construed 
in favour of the subject : GircUiar \\ GonvaP^^K The Ewjjvem w 
Sothl annul Mali out . 

G S, Rao, Government Pleader, for the Government, was not 
called upon. 

Soo'rr, C. J. : — The (juostion referred to us is whether rho 
two docuraents, dated respectively the 1st of September and the 
2nd of September 1909, arc instruments of partition or release. 

They are instruments of partition if they are instruments 
wdiereby co^ownors of any property divide or agree to divide 
any property in severalty. 

By the first document Anant Pandarang agreed to take from 
his brother, as his share in the family property, moveable and 
immoveable, Rs. 4,000 in cash and certain securities for money 
in tlie form of bonds securing debts due to the family. The 
document was in the form of a release executed in favour of 
Govind Pandurang, the eldest brother and manager of the family, 
The effect of the document was to divide the property of the 
three co-owning brothers between Anant on the one hand and 
Govind and Waman on the other. Govind took a certain share 
of the family assets not converted into cash and we^ therefore^ 

W (1880) 7 Cal. 21. ( 2 ) (isju) Jl Bom. H. C. R. 120. 

(?) (1881) 8 Cal, 259, 
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think that the document pas'^^ed by him amounts to an iii&ti'n- 
ment of partition. 

Similarly on the 2nd Septemher^ Wamaii Pandurang pas'^ecl 
to his brother Govind a document in the form of arelea^se where- 
by ho and Govind divided the remaining family property by 
Govind handing over to Waman securities for money of the 
nominal value of Rs. 40,1 8‘J and of the estimated value of 
Rs. 12^500. dhat also, in onr opinion, for the reasons already 
stated, amounts to an instriiinent of partition whereby the two 
lemaining co-owners divide their property in seYeralt 3 % 

Our answer to the reference is, therefore, that both the 
documents are instruinenis of partition. 


Order accordingly* 


0, B. K, 


ArPELLATB CIVIL. 


B(forG Mi\ Justice Okanlamrlar and M)\ Jastlce Heidon* 

YABUBEO ATMARAM JOBIIT iNu isj-other (oaiuiKiL PLATNTirFs), 
Am HINTS, y. EKNATH BALKPJSONA TRITE iND OTimRS {oBmiXAi, 
BrrENp vNTs), Ih ^ 

IJmifatkn Act (XT o/is;;;, totals 14^ and to 'leeovcr 

pos^e^%ion — JDisj^o'^sessiOii — DuoovLiwmnce of y — Posse?s/oa as an 

Offcnt of mhiOPi> — ])eeree hy the nun,op9 o,i aUainlnfj niy/oMy against th^ 
agent Jor jyossp’^'iiov of the irajp^^Yty — Beciee not e Ciiitecl and cd h j 
limltatioji — Agent vnongfvlly dlsptsscssed hy a third person — Money decree 
against the original oioners — DecreeAiolder ^Peking to aUiich property — 
Adoerse posscsiloiv — Civil Froeediae Code (Aet XIV of 1SS2), section 283. 

N died in 1879 loaning lobiiivl him t\^o ndnoi sons R and D, ai d amistiess A. 
Tii 0 latter looked afiei the minors and managed their proj>eity. When they 
arrived at the age of majority they found that X claimed the x>ropeity in her 
mn light. In 1801, R and 1) sued A foi the i^osse^slon of the lands and 
olitaiaed a decree on the SOih of Augusl 1892, which was confinned on appeal 
oil the loth of dime 1894. This decree was sought to be ev»cuted on the 26th 
June 1897, bet the application was dismissed as barred hylinutatiom A was 

Ap] cd Kl\ S cf into iindt'r the Letter Patent, 

V. 
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lEn wiongLullr d.»pii\oa of lliy po-Ne,sioii of tlio pr‘>peiLy by Y, wlio sold it xo 
T) hi iSOS. P* moii^apLed fho piopoity to E in 1900. Iii tIio sane yonr, i]<o 
pi dm iff oht duel a mono;. deerCvi sj^ainst B and 1), and in osoentioii of it he 
had an atlaclimnit. phesd on i lie prop ?rl-Y, but the attaflnnent was leniovel in 
iOOd at the inriujioe *;f B onid S. In IQOoj the pLiinluT brought a suit for a 
ueJarai::'»n tliar th? property was liable- to to attached ancl soli in execution cf 
Lk lIlU'Cc ngaim-t 11 anl D. The clereiidiuts B and E contended that Ui- 
snil wa:s bailed under ait-ulc 342 of tiio Limitation Act, 1977, inasmuch 
neither the pb inti it nor his predecessor i-in-title It nul D w'le in possossim 
o£ the property inrhin twelve ycai‘=! pi-'cedlnu’ the suit. 

ILhIi But the suit haviiig bee«i brought by the piaiuriff, unb-r seitlon 25:1 
^-f the Civil Pi ocvdine Code of 1S92. to Ofttabli&li his r.ght to aticch and sell 
tin propeity in dDpuie as ihat of his judgnient-clebtor^ P and 1) n* execuTion 
of bis moncY dei'ice, all that ho 3i‘;d to piove 'was that on t-io date of aitafh- 
luent xht‘ jn-b^mciii-debior- hnl n subsisting right to the ])ropeif x ; and th i 
the sxni mn-r theiefor^'n in. d as if h vr-vo a v^dt for p<'>s‘^0'>sion ])\ the ind<^ 
)uenr-debtois. 

JZo/d, aho, that t**? A*s ]}^^ve‘'^u»n lunbi b'' dec ned ta have begun in 1879 , 

tile/ of bailiff or agent for the minors 11 and D, and io have continued as g 'cli 
until after they had anived at the age of nnjonry, and as there had never boon 
any dis2}05seS'«ioii ].} A of 11 aul D sviule they had been in possession, in a 
'^uit aguihisi A her pha of limit jiio’i would be decide! by tlie f'pplIe.atiMii, no* 
of articie 143, but or' aiticlc 3 4l of the Limit dion Act, 1S77. 

J/orpu?. V. ; r.'v/or v. 7Avoc(-) ; L'xlhJj/nl JSrjnfJjJifil v Mtu- 

k'jvaihji^^^ and ho-dolrt, y, 7u7svl?2«>9, h bowed. 

77c fiulliLV, ihat though the decree for possession obtiuricd hy 11 and D 
agiiinst A had become inCapaide of execution ])y reason of their fiilnro to ap] A- 
to tho Courb for ils exoeuciou within tlio period prcocribod by thr, law oc 
iimitatbm, lh‘ light established bv it remnined ; and though that right coal. 1 
not be onfon‘«'d as agunst A by cxecuiion through die Co'irf, lIu' dericc-hoiib*i < 
c‘Ould cm^'r by ousting any In spa^^er, A inclv-VL 

/kfj(h' \% Aluv'^d;, fc>ilow< d. 

If.'Id, th-ivtnrc. I'liai there having ]>cei no allcg.ition of po-sc^don in il and 
i) lost ])T illspc-^jssion or dis.-onlimTaLce cf po:,sessioii, lud the case put forw.iid 
Inuing heim a tiiic in thorn isiablidied hy their decree against A ar-d a 
wrorgful posses'^iun ubi^ined fjoin licr after tlie decree by Y under whom B 
ami E chinned, the liniiuitiaii applhabic to tlie suit was that provided hv 
article 144, not aiticlc 142, of tbe Indimi LinnlaMon -ict (XT of ISJ?). 


0) (1737) 1 Atk. 439. (3; (is70j 2 Bora. a:; p. 4ia, 

(3) hii, I.. C,, \ob IX (10th. Edn,}, (-t) (Is/O) 7 Boui, 34, 

If* Cly. fV. (1 so-')) j 7 Bom, 238, 
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FaM Ahdulia v Bahaji 0-iingajii^) ami Grange a^al Nagih Ka*&al Ilkatra 
V. Wago iJhaga MJutba , folio 

Fer Hbaton, J. — Article 142 o£ the Indian Limitation Act (XY of 1877j 
h%h no application to claims neither inteims nor in substance are claims 

to posse&sioiij mide iiecesbii’3' by leason of dispob-aostiioii or discontinuance of 
posscsbion. It ib a geneul princijile that anyone suing in ejectment must 
])rove posses:.ioii within twelve yeais: the leasoii for this, however, is that 
possession is com nonly the eiluotive assertion of title iihieli is relied on; but 
it is lilt the only one. There la aiiothei \vhiUi in some cises is Cixually good, 
and that is an assoilion of title mode in Court and established by a decreo. 
That IS good against thooe v/lio aie piifcy defendants to tb buit ; and iF the 
s*.mo title is ie-a»b5rted and mid G goo 1 iii a liter suit agaiimt other opposing 
parties, it is good against them a^so and entitles to possession whether the title 
ebimaut has or has not been in possession within twelve years, unless the 
opponent can defeat the title by adverse possession. 

Appeal under the Letters Patent against the decision of Scott, 
C. J., which reversed the decree passed by Vamau AI. Bodas 
Pirst Class Subordinate Judge with Appellate Powers at Shola^ 
pur, and restored the decree passed by C, R. Karkare, Subor- 
dinate Judge at Pandharpur, 

This WAS a suit brought by a decree-holder to establish his 
right to attach and sell certain property as belonging to bis 
judgment-debtors, brought under the provisions of section 283 of 
the Ci^il Procedure Code (Act XIV of 18b2). 

The decree in question WaS a money decree obtained in 1900 
by Atmaiam (the plaintiff), who ha\iiig died was represenkd 
in these proceedings by his two sons, Vasudeo and Sliankar, the 
appollanih. In execution of this decree, the plaintiff attached 
certain lands as belonging to his juJginent-debtors, Raincliandra 
(defendant No. 3) and Dnyanesliwar (father of Kondi, defendant 
No, 4), Eknath (defendant No 1) iutoi\ened in those proceed- 
ings by putcing forth his title to the property. The Court 
consequently raised the attachment on the 20th September 1904<, 

The claim which Eknath advanced against the property in 
dispute atose under the following circumstances. The property 
originally belonged to one Namdeo (father of Ramcbandra and 
Dnyanesliwar), lie died in IS 79 leaving him surviving his two 
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minor bons alove named, and a miyiress by name Ambu, Alter 
bis death, Ambu biougbt up the minors and managed their 
property. When both the minors attained majority, they asked 
Ambu to deliver the property to them. She declined to do so 
elciiiniug the property in her own light. The two sons Eam- 
chandiaand Onjaneshwar, sued her in 1891 to recover possession 
ol* the property, which included the lands now in dispute. The 
suit teuninated in a decicc passed in the plaintiff’s favour on the 
80th August 1892. It was confirmed on the 15tb June 1894 by 
the appellate Couit. The decree-holders Eamehandra and 
Bnyaneshwar applied to c\-ceutc this decree on the 20th Juno 
1897, but it was dismissed as barred by limitation having been 
made moic than three years after the date of the docioe. 
Ambu meanwhile continued in possession till 1898, when she 
was wrongfully dispoa-essed bj a tresiiassei one Vithal, a cousin 
of Eamehandra and Dnyaneshwar. Vithal ‘old the lands to 
Bhau (defendant No. 2) on the 20th July 1898. Bhau mort- 
gaged the same with Ekuath (defendant No, 1) on the Ist 
August 1900. 

1 hr plaintiff Atmaraui filed this suit on the 8id July 19(J.fi 
under the provisions of section 883 of the Civil Procedure Code 

(Act .\I\ of 1SS2) to obtain a declaration that the lands in suit 
wore liable to attachment and sale in execution of his money 
decree agamst Eamehandra and Dnyaneshwar, and that Vithal 
bhau and Lkaath had no interest in the laniis. ^ 

^mehandra and Dnyaueshwar^s son Kondi (defendants Nos, 3 
and 4) were absent, 

Ekmlh and Bhan (detendinte No,. 1 and 2) ctmtaded in their 
written atalemont that Vithal had parted the lands troa, 

Eamehandra mid Dnyaneshwar were oat of posKssionfrom 1870 

in tyHamdeo to Vithal 

« 1879 ,a, not proved, and that Vithal was not shown to have 

l>een in possession eineo 1S79. He farther held that VifhalS 
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adverse pos&osbioii coiiimeiicod in 1898, when lie stopped into 
possession by wrongfully ousting Ambu, and dismissed the 
plaiiitifi’s claim. 

This decree \\ as reversed on appeal by the lowct appelUte Uuurt. 
The defendants Nos. 1 and 2 appealed to the High Court. 
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The appeal was heard by Scott, C. J., who reversed the decree 
pa'ssed by the lower appellate Court and dismissed the suit. The 
judgment delivered by his Lordship ran as follows : 

ScOlT, 0 J. .—-This is a suit brought by the plaintiff under 
the provisions of section 2S3 of the Civil Pioceduro Code of lbS2 
lor the purpose of determining the respective rights of the old 
and 1th defendants, the plaintiirs judgment debtois, on tlie one 
hand and the 1st and 2ad defendants, the persons in possession, 
on the other hand in certain immoveable property attached by 
the plaintift*. 


The material facts arc that the property belonged to one 
Namdeo, father of the 3rd, and grandfather of the 4th, defendant 
till his death in 1879 ; thereafter it remained in the possession 
of Ambu who was his mistress and who attended to the wants 
of the Srd defendant and Dnyaiieslin ar, father of defendant 1, 
during their minority. In 1891 the Srd defendant and Dnyan- 
esliwar sued Ambu for possession of eight survey numbers, 
five of which, she alleged, had been bequeathed to her by 
Nauicleo and three of which including the land, the subject of 
this suit, she alleged that she held as tenant of Namdeo’s brother 
Appaji. The first Court decided against Ambu as regards all 
the plots. Hhe appealed as to the plots alleged to ha\ e been 
bequeathed to her but did not press her claim as to the other 
plots. The appellate Court in 1894 confirmed the decreec as to 
these plots but dismis-jcd the suit as regards the plots claimed 
by bequest. 


The plaintiffs in that suit had, therefore, a decree for pos&ei>sion 
of three survey numbers, which included the land, the subject 
of this suit* They, however, failed to execute the decree within 
three years and their remedy against Ambu thus became barred 
in 1897. In 1898 Vithal Appaji, a nephew of Namdeo, wrong* 
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fully di'>po^: 3 L‘'*''cd Auibn asid ^old tliu land to d of con] ant Xo, 2. 
Tlio dofeiiLuint No. 1 inortgagoc of dofendant No. 2, 

Tlic pJaintilf^ a judginont-creditor of deioiidants Nos, o an<l 
4; attridicl the LinJ but on the application of dofendanrs Nos 1 
and 2 Ic \va^ rjka-^ei uneLr S'^ciion 2b0 of tlio Code of ISbo. 

Tiic plcdntitl now ^jues for a declaration that the Liu I in suit^ 
described in the plaint is liabL to attachment and salC; in 
exLCiitijii of decree No. 2S1 of IPOO^ obtained by hiuij against 
the defeiidant No. 3 and deCLibe 1 Diijuncshwar, the father ot 
dofcnJcrat No. h ^^^^d that the defendants Nos. 1 and 2 juid their 
vimdor, Yitiial Appaji VelapurC; ha \0 no interest in that land^ 
iogeiher with cost of suit. 


This in subbtaiieo raises the question which could arise, on a 
purchaser under a GoorUsale under plaintilih decree trying to 
obtain possession of the land iu suit fiojn the cle£endant.s Nos, 1 
and 2 wlio aic aJinittedly in possession and^ it is contended ]>y 
the app-Ilants^ pleaier that tins suit must bo iried as if it weic 
a suit for po-^essioii beti\ Gun the defendants Nos. 3 and i am! 
ruTendcUits Nos I and 2 falling niideu* article 1 12 of the Limitation 
Act. This conbmtion is; I think, correct as the title of the 
j(idg'ncut-de-btuis coincs from Namdeo and the defendant No. 3 
atid his brother Diiyaneshwar were out or possession iilic-u they 
sued Ainbu in 1S91. 


It is clear law that defendants Ncs 1 and 2 cannot tack to 
Ihuir seven ycars^ possession tlie jjosscsbioii of Ambu whom they 
have di^poftbCfeSed. See Pollock and Wright on Possession, page 
VS, and v, ~^hut although they cannot plo^e 

adverse p?o..bCvsion for twelve yoai's they arc entitlerl to insist 
that tuc pLiiathf shouLI ostabli^i possession by the defcndani.s 
Nos. a riml i ivitlun twelve years of suit. The plainiitrs pleader 
.seeks to satisfy ihi:, condition by pointing to the abandonment 
by Ambu in her appeal of her contention Avith legardto the pro« 
pcrty in suit. That, however, is not proof of the possession of 
the plaintirs judgment-debtors in 1891. Her surrender upon 
that point resulted in tlie affirmation of their decree for posses- 


a) (1805) F. J, 216, 
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sion as regards tlie property now in qiiestioiij but the facts found 
show that they never got possession by executing their decree. 
They and tho:>e claiming under them would, therefore, fail in a 
suit for possession falling under article 142 and this suit for the 
same rea'^-oii must be dismissed. 

I, therefore^ reverse the decree of the lower appellate Court 
and dismiss the suit with cost^ thiougbout. 

The plaintiffs legal representatives, his sons, appealed from 
this decision under the Letters Patent. 
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Madias tu^ with J/. V. for the appellants : — 

The case is governed ly article 144, not by aiticle 142, of the 
Limitation Act, 1877, as defendants No^. 1 and 2 did not set up 
a cas^e of possession and dispossession by way of defence. See 
Tahliihhai v. TiauMod^^ \ G mgn v, ; Ilathlmnlar v. 

IhiUta Gfihiitd Rog Y Inglts^^^; Rao Kaiam Singh w 
RtijHh Bakiif AH KhanG) * Baiuhimng GovLid x . Balkrishm Ilari ^^'^ ; 
JIanm'ydta v AlahaleiA’*'^ i FaM Ahdvdla v. Bahaji Gungaji^^'^ ^ 
FaridQinnd Y, Sc/nh ] mdi Mnhammad v. Ghtdain^^K The 
\ iew taken in the deci^^ion appealed against as to the applicability 
of aiticle 1 12 is oppo'^ccl to the weight of authorities. Sec Qohmd 
L(dl V. Dehendroiiafh^^'^'^ } SheUch Sohmr v. HtiUwau^^^K On the 
question of dlspo^sest^ion or discontinuance of possession the 
tollowiiig cases were citel: Rains v. Moujan v. 

2lofgaF ^^ ; Jhimml v. Mail of Shuvshfrg ’ ^ ; Taglor v. ; 

Leigh v. ; 3f Donnell v. jW ; Smzlh v. LlogL^ \ 

Ambn s adverse possession commenced, if at all, in when 
the decico for po^'SC'^^-ion obhiiued against her became baned by 
time. Keveithele^s the light of owneiship remained and the 
title coiitinuecl with the ouneis Ramchandia and Dnyaneshwar. 


(i) (iye2) 20 Bom. 412. 

(3) (Xb87j p. J. 212. 

{ij (1893} IS Bom. 200. 

(4) (IS80) 7 C. L n. 301. 

(->} (1^82) 0 I. A. 09. 

(0) {IS 13) 0 B. IB 0 I C B I2B 
(7) a 8^3) IS Bom. 513. 

(d) 0890) li Born. 45"^. 


( 10 ) (1881} P R. No. 19 of 18SB p. 131. 
ill) (1S80} 6Ca 311. 

(13) (1800) 1 G. W. .N. 277. 
on (ISSu) 11 Ch. 0. G’.7. 
u4) 1737/ ] Atl. 489. 

(V) (1874) 17 LVi S7S. 
m (1757) 1 Bail. 00. 

0 7j (1870) 5 Ex, }). 2CB 
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im Beeliak\. Iku^^K Jlan^ Eemanta v. Maharya Jagindm Kalh 
bbT *" The defendants Xos. 1 and 2 cannot get higher lights 

thm Ambu against whom the article applicable -would be 
n aiticle 114 and not article 142 of the Limitation Act (XV of 
ISu). See LaUuhhai Bupnblm ManluvarhiV^ and 

liitir. BaJoha v. Krisim^^K 

l\ JK Kktre, for the respondents :— 

The decision appealed against is in accord with the Privy 
Council case of Molma Chiudei v. Molmlh Chmulm^^K 
Aiticle 141 is a geneial article and applies only where 
no other article applies to the case. In a suit to eject 
trespassers^ the plain tiff, in order to suceeecb has to show 
tliat he, or the person under whom he claims, has be3n in 
possession of the piopeidy within twelve years of the date of 
the mit. Bee (loiJiml Clmudn Nilmoneg ; Bao Karan 

Singh v. llujah Balar AH : Mahomed Ah Khan v* Kkaja 

Abdil Mirza ShamsJier Bahadur v. Mumhi Ktmii 

Beliari 

The jndgmenUlebtors^ title w«‘is questioned by Ambu in 1S91, 
rvhen they indituied a suit against her to recover possession of 
the propeity. IP r ach ei^e possession dated therefoie from 1 891 j 
and any suit to dispossess hei wuiilcl become time-barred in 1900. 
Ever since 1S9L Ambu chimed and letamcd the property in 
her own right. The judgment-clebtors having been out of 
ps ssession for moiC than 12 years before suit, they were barred 
by article 112 from putting forth any claim to the lands 
in dispiite- 

NaUiXihi. in reply, cited Ja^jaijit Singh v. SiraiJU and 

Amrita Eayi v. Shridhai 

CiU\J)UxU{KVH, J.i— The ciuesfcion of law for determination 
in this appeal is whether the suit brought by the father of the 
apfclhmts, since deceased, to establish his right to attach and 

(li <300S) 11 Lto. L. K. 1003. (c; ns'i) 10 Cal. :y7-3. 

0 (1C‘00> 8 Boib, L. U. 400. (7) (rsS2.) 9 I. A. 00, 

H ( ■) iioTO) 2 £om r;S8. (Sj (188)) 0 Oal. 7^4. 

(i) {IS70) 7 Bom. ;U. >0) (i907j 12 C. W. N. 273. 

(5) m Cal. 173 (JO. (ISO)} 39 CaM.jO. 

(Uj (1908) 11 Bom. T. lU 51, 
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sell the propel fcy ia dispute in execution of a money decree is^ 
for the purposes of limitation^ governed by article 1^2 or 
article 144 of Schedule I to the Limitation Act 

That question turns upon the following facts^ which are not 
in dispute. 

The father of the appellants^ having obtained a dec ee for 
money against the 3rd respondent liamchandra Namdeo and 
his brother Dnyanediwar Namdeo^ decease represented by lii^, 
son Kondi^ in suit Xo. 23 i of 1900, attached the lands in 
dispute in execution as belonging to his judgment-debtors 

The Ibt respondent) Eknath Balkrishna, thereupon intsr- 
vened and applied to have the attachment raised on the ground 
that the land had belonged originally to one Vithal, who had 
sold it to the 2nd respondent, and that the latter had mort- 
gaged it to the intervenor (the 1st respondent). The applica- 
tion having been allowed, the appellants’ father brought the 
suit, which has given rise to the present appeal, for a declara- 
tion that the lands in dispute were liable to be attached 
as those of his judgment-debtors, the 1st respondent and 
Biiyaneshwar 

The defence was that the 2nd respondent's predecessor in 
title, one Vithal, had acquired a title to them by purchase from 
the father of the appellants’ judgment-debtors in 1878, and that 
the title of the latter was barred by limitation. 

The Courts below have found the purchase not proved. So 
the other defence, that of limitation, alone remains. 

On that question it is found as a fact by those Courts that 
Vithal got into possession without any title only in 1898, so 
that the respondents, who claim under him and resist the 
appellants^ right to attach and sell the property as belonging 
to their judgment-debtors, are mere trespassers. But it is 
contended for those respondents that, though they have acquired 
no title to the property by adverse possession for the statutory 
period of 12 years, the appellants are not entitled to succeed and 
recover possession unless they prove possession within twelve 
years next preceding this suit brought in 1905* 

B 1264—6 
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An^l they mnintaia that^ oa the faeLs louad by the lower 
Coil} t.'^J the appellants were not in possession either by thorn- 
-.Lives or through their predeces.sors in title withm the 12 years 
contoiii plated by articL 142 of Schedule I to the Limitation Act, 
The facts are these. The property belonged to Namdeo, who 
died in IS 79. leaving two sons, the 8rd respondeat and his 
brother Dnyaneshwar (represented now by the 4th respondent), 
who were then minors On Namdeo’s death, his mistress Ambu, 
who had lived with him, took charge of his minor sons, admini- 
stered to their wants, and entered into possession of the 
property, incduding that now in dispute, which they had in- 
herited from their father. When they arrived at the age of 
majority, they found that Ambu claimed the property in her 
own right. 


In 1891 tiie 3id respondent and his brother Dnyaneshwar 
feUed Ambu for possession of the lands and obtained a decree on 
the 30th of August 1892. That decree was confirmed in appeal 
on the ioth of June 18 j 4. On the 26th of June 1897 the appel- 
lant*^^ fatlier applied for its execution, but the application was 
di-iai'>ht“l un bailed )y limitation and execution was refused. 

Kelying on these fact’s, the Lst and 2iid respondents urge that, 
lioni at leUbt 1891 to 1897, Ambu was in posses&iou j that from 
1898 ithal and alter him they have been in possession ; and that, 
theioibio, the appellants’ judgment-debtors have been out of 
pob'^evSNion for more than 12 yeais next preceding the suit. 

That would be *bO, if article 142 of Schedule I to the Liini- 
taaon Act applied. That article contemplates a suit ^^for 
po^'ho-hioii of immoveable property, wdien the plaintiff, wliile in 
poS'-,tL','5ion oi the property, lias been dispossessed or has 
disconiiiiiu d the possesrion/^ Ihe present suit has been brought 
by the appc.,ants under sccticn 283 of the old Uodo of Civil 
iVocodmv (Act XIV of iS32), to establish theii right to attach 
and .•.Lli the^ property in dispute as that of their judgment- 
del tots, tlie rc'.p indent and Dnyaneshwar (father of the 4th 
res[ ondent). In execution of their money decree. In such a suit 
theappellaiit. nmstpro%ethot on the date of the attachment, 
winch was su})^e(j[ucntly raised by order of the Court on the 
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application of the Isfc lespondenfc^ tlieir judi>Mienfc-debfcors liad 
a subsisting right to the property Sanskajilka/ Jebkai v. 
Karim KmsmKK The suit must then be tried as if it were a suit 
for possession by the judgment-debtors. 

So regarded, it is not the case here of the judgment-debtors 
having been dispossessed or having discontinued possession 
while in possession of the property. The allegation, which has 
been found proved^ is that when Namdeo^ father of the judg- 
ment-debtors, died, leaving them minors, his mistress Ambu 
looked after them by administering to their wants and entered 
into possession of their property. 

The Subordinate Judge, who tried the suit, held that Amhu’s 
possession had been from the beginning wrongful and he 
negatiived the plea of the appellants^ father that she had 
€) nmeuced her vaMiat on behxlf of his judgment-debtors^i who 
hal then been minors. The Subordinate Judge with appellate 
powers has recorded no finding on that plea. But the law is, 
as pointed out by Lord Hardwicke in Morgan v. Moigau^^'^ 
whore any person, whetliec a father or a stranger, enters upon 
the estate of an infant, and continues in possession, this Court 
will consider such person entering as a guardian to the infant : 
(see other decisions to the same effect collated in the notes to 
the case of Taylor v. Ko.ie, Smiths^ Leading Oases, Vol II, 10th 
Edn., pp 614 and 645). Ambu’s possession must, therefore, be 
deemed to have begun as that of bailiff or agent for the minors 
and to have continued as such until, after the minors had 
airixcd at the age of inajoiity, she did something to convert it 
into a wx'ongful possession on her own account. 

It was only in 1891 that she denied their title and in 
consequence she had to Ic sued. But there had never been any 
dispossession by Ambu of the appellants' judgment-dcHors while 
they had been in possesdon, because it vras she who ha I been 
in possession, Dispossession is where a person comes in and 
Tirives out the others fron possession'^ (por Fry. L, in Baias v, 

a) (1S03) 18 Bom, noo. . (1737) 1 At’;. 480. 

( V as'£' 0 ) 11 Ch. i\ 537j 539. 
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* j 0 j)i stilt iigainst lier, Itsr plea of liiiiitatioTi would be decide 1 

Va-iii> ■> bv tho application, not of article 142, but of article 114 
^To”u'’' {TnlhUn BaptiUai\. Manhim)lav^^'^ ■, Daioha v. 

On the fact alleged anl found proved, Amb i herself was 
iiuKiis!!' \ ■iu-ongfully dispossessed in 1898 by Vithal, under whom the 1st 
lospoLent claims. The appellants" judgment-debtors do not 
chirn under or through Ambu ; lather they c'aiin agiinst and in 
spite of her , and it is found in the judgment under appeal that 
the respondents claiming under Vitha! cannot tack on the period 
of tlieir possession to Ambu\. That is not contested before u-.. 
So it cannot be said that the dispossession of Ambu by Vithal 
in 1808 , when she was in possession of the property, was dispos- 
session of the appellant:." judgment-debtors. Article 142 is out 
of place in this respect also. 

So much for tho dispossession requiied to bring the case under 
article 142. But the article aho contemplates discontinuance of 
possession by the person suing . As was said by Ery, J , in Baias 
V. ‘'discontinuance is where the person goes out and is 

iollmvtd into possession by other persons.’" it implies that the 
prison discontinuing has given up the land and left it to be 
possessed by anyone choosing to come in. In the present case 
theic was, whether on the allegations in the pleadings Ox' on the 
facts found, no such abandonment. It is not the case of any 
party and it is not the finding of the Courts below that the 
appellants’ judgment-debtors, while in possession, relinquished 
it as if they did not care for it, and that in consequence the 
respondents followed them into possession. 

The decree for possession obtained by the appellants’ judg- 
ment-debtors (the 8 rd respondent and Dnyaneshwar) against 
Ambu has no doubt become incapable of execution by reason 
of their failure to apply to the Court for its execution within 
the period prescribed by the law of limitation. But nevertheless 
the right established by it remains; and though that right 
cannot be enforced as against Ambu by execution through the 
Court, the decree-holders can eater by ousting any trespasser, 
Ambu included : Bandu v. AaiaWl, 
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Under these circiimstaneea)^ there being no allegation of pos« 
session in the appellants^ judgment-debtors lost by dispossession 
or discontinuance of possession, but the case put forward being 
a tide in them established by their decree against Ambu and a 
wrongful possession obtained from her after the decree by Vithal, 
under whom the 1st and 2ucl respondents claim, the limitation 
applicable to the suit is that provided by article 144, not article 
142 of the statute, according to the ruling of this Court in Fald 
Abdulla V. Bahaji where the distinction between the 

two articles is explained. The first two respondents admit- 
ted in their written statement the original title of Namdeo, 
from whom as heirs the appellants^ judgment-debtors derive 
their ownership, b it they pleaded that the title had become 
extinct by reason of the alleged purchase by Vithal from 
Namdeo in 1878 and of Vithars adverse possession for 12 years 
from that year. The purchase being found not proved, the 
respondents in question can succeed only by proving their right 
by adverse possession for 12 years. They have failed to prove 
it. In this respect the case resembles in its pleadings Ganga 
injal Nago Ka al Mlialra v. Nagu Blimja Mliaha and others^^K 
There the plaintiff, who sued for possession on the strength of 
her title and defendants^ tenancy under her, was met by the 
defence that the defendants had obtainel the land from her, first, 
under a certain agreement, and aftei wards under a mortgage, and 
that they had been in adverse possession for more than 12 years. 
This Court held that, though the plainiiif had failed to prove the 
tenancy of the defendants set up by her, yet, as the defendants 
had admitted the plaintilFs title but alleged having come into 
possession under her, the defendants cannot claim to retain the 
land except by proving that they are entitled to do so in virtue 
of one or other of the alleged transactions with the plaintiff or 
that their possession has been in fact adver^^e for twelve years “ 
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For these reason^ tbe Jeeree appealed fioni must be set aside 
and tliat oi the SiTboruiiiate with appellate powers 

restored^ with tlic costs of the second appeal and this appeal 


(1) {lSOO)ltByn;. L"S 
B 1264-7 


(2) (1^87) r J, 242, 
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iiudcr tbo Letters Patent on tlio 1st and the 2nd respondent^ who 
were rebpoctively defendants 1 and 2 in the suit. 

IlnATOX, J The fact^ are recited in the judgment o! tlo 
learned Chief Justice from whose decision this is an appeal 
under the Loiters Patent. 

The plai itifi^s claim to make good the ownership of defend- 
ants 3 and 4 over the land in suit. It was opposed by defend- 
ants 1 and 2 who claimed independent ownership. It was 
objected that the claim to establish the title of defendants 3 
and 4 was barred by article 142 of the Schedule to the Indian 
Limitation Act. But it seems to me that neither in form nor in 
substance is this claim of the kind contemplated by article 142, 
It is a claim by an owner for his land, against a trespasser ; 
and the c«xuse of action is not based on dispossession or discon- 
tinuance of posses^ioiij, but dimply on the allegations that defend- 
ants 3 and 4 are the owneis of the hnd and that defendants 1 
and 2 have no right to be there. It i^ established that defend- 
ants 3 and 4 are the owners and that defendants 1 and 2 have 
no right to be there. It is also established that defendants 1 
and 2 first came into possession within 12 years of the institu- 
tion of the suit and that there is no title made good by adverse 
possession against defendant:^ 3 and 4, These defendants have 
the title and their title still subsisted when this suit was 
brought : it had not been extinguished. 


I do not think that article 142 has any application to claims 
which neither in terms nor in substance are claims to possessions 
mailc nece'i'jary l^y reason of dispossession or discontinuance 
ot po:>osi)ioin It- was indeed urged that ic is a general principle 
that anyone suing in cjoctiueiit iUUbt prove possession within 
twidve years and the autlioriliGS seem to bear out that conten- 
tion : butj tnc reason lor this is that possession is commonly the 
cttective assertion ot title which is relied on and the eases 
accordingly deal with that particular kind of asserti-m of title. 
Luu it is not thii only cno ; there is another wlxieh in some cases 
is equally good ; and that is an assertion of title made in Court 
and eskblislicd by a clecroc. That is good ’against those who 
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are party defendants to the suit, and if the same title is 
reasserted and made good, as here in a later suit against other 
opposing parties, it is good against them also and entitles to 
possession whether the title-claimant has or has not been in 
possession within twelve j^ear^, nnlersS the opponent can defeat 
the title by adverse possession. There is no such defeat in 
this case. 

Therefore I am of opinion tliat the appeal must succeed. 

Jjpeal allowed^ 

K. n. 


APPELLATE OIYIL. 


B(fore Sir Basil JT^.j €Ju f Jvhtkei and Jjfr. Jtiiike ButcIieJor* 

PAGIJU TALVB SADIT (oBiCriNAn Dn^FiiDANr), Appfllu^t, !?. XAHA 
vmAD BAIIJ (oRin^TAn Pluntiii), lli:spoNDr>TT/ 

Ed knee Jd (I of sertlon 93, peodbO 1—St Ic-JceJ-^ Conteni- 
pf raneoii'i ajreedn hvhAhPifj — Fnaii 7, 

A Ao&iial to net nshlo an o4e]o‘il)b provln^; iliat a I’opresonttitlon, 

aeuvinent or pionsiiive was nntlo to hiui at thj i.jmo of osecnlioa that the dued 
woiild not be eiifou ed as a sab-1’5 

Held, nooxideace of sn b i is pie viital’or, . leal cr praniiso caul 1 be 
almittcd for this piiipOfeO. 

IJtiioo V. Ramchandrak) lacl EediOi Tlujoi-) fol’owcd. 

SucojiD appeal from the decision of B. 0. Kcniicdj’', District 
Judge of Xasik, conCrming tlio decree of B. K. Dal, Subordinate 
Judge of Siiinar. 

The properties in suit oiigiiially ])eionged to one Dagdn valad 
Lakshman Sonavai. They were put up to auction sale in execu- 
tion of a decree against him and were purchased by the plaintift 
who sold tlicai to the defendant on the T5th September 1901 „ 

In iho year 19 .j 7 the -plaintiir brouglit iho present suit for a 
declaration that tlio sale-deed passed by liiin to the defendant 

'* Second Appeal Xo. 7C’7 of 3909. 

(t) (1905) ro Bmii. no. k) (lOCGj 8 Cone L, U. 287. 

't-772-..l 
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ill roa-litj" «a inorfcqro^o and for tlio recleuiptioii of the 
propcrtio.'- ipiler (he prtJ’i h^on'i of the Dekklian Agricnlturists^ 
KAAF Act (X7il ol iS7o). 

Tile deionlar>l: Goniended that the properties belonged to him 
and not to the pleintiir' th^it the plaintifr kiiowinglj^ pat^sed the 
eale-do.d ^ALhoou dee:p::on on fclie defendant's pait^and that 
at tlic portion eab the proport}'' ^vas; onrehasod by the p!a,intiff 
for and on h:iia]i of the defendant* 

The SriLoidint<.tc Judge vnised sik is-suc'^ in all^ and out of tliera 
issues hos. 1 and H u/ero as u)liov\s : — 

'L Vv-Lelliui ]h uuiti liny inv-iida,tir.g clreumstancea sucli as fraiidj 

Dhsi‘Apicsf!niaiioD;s, dc.mvhif li i.ould eiiliiia liim to proye that tlio ap^paieiit 
n.iluxe of tliO J' cd r.i*d yl hia i’ ir..’n:t:on is not the uaJ one nnci that the 
tiAD'.att’rii 111 lotiiiy -i M-d li'‘ meant io execute a tnoi tea, i*;e- 

ili ed only “ 

2 . If so, AdiclLai lE'-* iiv. negation :s in reality a, mortgage? Whether 
phdnih'i i"ton«]. 1 to aim dhl a tjoitg .,ge-dced only as ilie plaint allegvs 

Or \\li.‘i]xvp]ui-tiii‘ h*'*'* T;, poidaiv d tl-o p:op:ity benami for tlietlefendani, 

MK (‘onh^mh 


The ilndii.c-. V. •! tie nul ties yero in the riiirmatiro with 
the following addirion to the hinhug on is^uc Xo. 2 Plaintiff 
linoningly e\i'cul'“l a ^tde-riced. Oidy in f-nTU hor/OAeio” On 
the sah! iLudings ilie Siihoidmale Judge made a declaration that 
the tvaii'-action w'as a moitgcoo^ and oi’Jered redemption under 
the provisions of the ]>jkkh.:ui Agrieuiturists^ Relief Act 
(XYII f J lS7i>). 

On appeal^, tiu- ih\n anb of the two issues iai':rd Wii-, :■*— 

bid ili" (Ici'rdu.iit ;it l!i“ a* oi tii 3 o." 0 outu}n ot i]\<? salo-deod ie]jiosoTit to 
lu*‘ plaint !l ui'j. tho •^* 1 ' -dr* > Avciild iiof' h.'^ (-afoio*'!! blit that th*/ salo- 

I'neo won 1*1 lu tu.itnd ns c^l-oai Oi. nurrig*'go 


J-lic Pisinob JiT<lgc tonnd on iho said issue in the a/liriiiative 
ahd conlirmed the div.cree* 

M, B. Vesa} for the appellant (defendant) ;™ 

ilie plaintik did not v‘D up a contract of i-e-salo and did not 
sue on that ground, fie aliegoJ thai the tiansactioa in suit^ 
ihougli in the foim of a sale, in i‘erJity a mortgage. Tlie 
lower Courts allowed evidence iu support of the plaintiffs 
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contention that there was a coutempomncoiis agreement to treat 
the sale as a mortgage. Such evidence was not admissible : 
BulUshen Das v« Jf. F. Derjeje ^^ ; DaUoo v, MaiUcJianch ; Keslm< 
rao v. 

(?. K. Da/ulelcur for the respondent ([.daintiff) j™ 

The cases relied on have no application. The present ease falls 
under proviso I of section 92 of the Evidence Act. Fraud was 
alleged on the part of the defendant, and it was proved : Navalbai 

ShnJjM^^^ ; K^hhnalui Y, SaiipraY^Mat/iajpa^^h Both 

the lower Courts have found as a fact that there was pioniise by 
the defendant that the transaction would be treated as a mort- 
gage. Under section 17 (S) of the Contract Act) a promise made 
without any intention of fulfilling it is a fraud. Thus we wore 
entitled to lead evidence to piovc fiaud on the pait of the 
defendant. A pariy^s intention at the time of the contract can 
bo gathered from his snl)scqucnt conduct. On this point no 
specific issue was raised in the lower Courts^ therefore an issue 
may be sent down, 

S(WT, 0* J,:’«wThe learned Judge, for the reaoOns stated in 
the Appendix to his judgment, is of opinion that a peison wdio 
wishes to sot aside an ostensible sale-deed can do so on proving 
that a representation V7as made to him at the time of execution 
that it would not Lo enforced as a sale-deed, and ho accordingly 
states as the first question which aiisis for decision in the appeal 
before him : — Did the defendant at the time of the execution of 
the sale-deed represent to the plaintiff that the sale-deed would 
not be enforced as such ? In other words^ did the defendant 
promise to the plaintiff that the sale-deed would not be enforced 
as such ? Stated in this form the question propounded by the 
learned Judge is whether or not thoie was a contemporaneous 
agreement between the parlies inconsistent with the written 
document executed by them. 

We think it is clear upon the authorities binding upon us that 
no evidence of such an agreement or promise or representation 
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CD (1899) %% Alb 149. 

{3) (1005) 30 Bom. 119. 

(3) (1906) 8 Bom. L.B. 287. 


m (1906)8 Born. 61. 

(■>) {1906) S Bom. B. E. 764, 
tCO (1909) 34 Bom. 59. 
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j!-. C a1l'.v oi the 1 jut cxpres-od in 
: i 7 V. ;r, i. rutica upon in I) a [too \\ 

" •'7 f X I r iii id \% McjoP'^ and in Aoliuta- 


llv, hi ^^'-dhe fraud 

vdiich ‘i..dur y-'a Ne I, r-.c:: in may bs piovcd; must bo fraud 
■^vhirh 1 oul-i l.nuhmm a dacaiiiLni. and tiiereiorc subsoquent 
irau.i in ro..yLet of I'n docun.^aj not ;5ucb a^ to invalidate it 
e-'uMnjt'. n n:.:-! d:>: cxt.nncoiis oral evidence 

iiiid*;! p.ovbu I id '.cLioii n2. The real cflbct of admitting toucli 
ovUlL'v veald t be to prove irand in the execution of the 
«b cumen ^ ‘'’it dm cvbtovcc of a i-iffcront intention than that 
v'ldeh nppmr^ e i die vbn*n: ’nm imeii. In other worJ-^ it would 
I{ ‘ a.) all ji'il ij I rc . j a db-bivnt coutiMci fioni that expressed 
ill il.e bK.enr.nut v ]vro^’i'!g any fui.ad hi the pvcjiaration of 
the ducanmiit which wou;<. i.x’vuhdace it/' 


The icOir/-i. ; iva .i ^ icr the m pxjndenc hi order to CAcape from 
ih!'- decidml-as e*’ nlenb.e'l that the ropresentavion or promhe 
vhicli till arnc 1 Oi-tr:ct diidge hc]^[ in tiiis case to ho proved 
muuunte*! 1 ) fraud as d.ninod ly sccdon 17 (3) of the Contract 
i\ct where it i', .^ahi that fir/aJ memn^ and includes a promise 
juade wiilioiii any intention oE porfovining it* 


There h ill Llim c.m.e. however, n ; irading that the defendant at 
tlie lime ol makuig the promise had no intention of performing 
it. He may have inado the rroiOifee in good faith and changed 
iiis mhid aibiwarU.'N wnicu he found tlio value of the property 
in dispute laid incirea^'Ccl and that it wnis more advantacccous for 
iuiii to I'ojy a|ioii tlio .■jaic evideneed Ly tho wriiton document 
than upon Ihc raortiiVjfc '.vlueb^ the pla’mtifF alleges, was the I’eal 
agrccJiKoit l-c-tiYoon the 'parties. 

A\o noiii lliiUi fciic uocuincut executed by tbc plaintiif must bo 
treated, n") ib appears on its I'nco to be, as a sale-deed and not as 
a mortgngc-. 


0} (IbOOj 22 All. 240. 
(2) (ISOG) 30 Horn. US, 


P) (1006) 8 IJoili. L. R. 287. 

(1) (1001) 25 Mad. 7. 
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'Ve, therefore, reverse the decree of the lower Court and dismiss 
the snit with costs throughout on the plaintiff. Da( 1 dv 

TAT^\X> SADTT 

Decree mersed and suit dismissed* 

TAXAD Saw, 

a B. E, 


APPELLATE CIVIL. 

Btforc Sir Bas’d Scrii, Kt ^ Chief Jzidicej and Mr. Justice Balchclor. 

THE TALUKDABI SETTLEMENT OmOER (ohiginai. Petitionle), IjjXO# 
Appellaot, c, CHIIAGANLAL BWAR1\x\DAS (ohiginal Opponekt), 2B* 

HeSPOEDE'N’T. 

ihjerafh TahiUlaef Act (Bom. Act VI of 1888), section jl(^)--^Land 
Mcoanie Code (Bom. Act V of 1880) — Tahildari tenure — ^Waiita lands 
(at Sarsa) — Alienated land — Attachment of income. 

laufiff aie lands held by Rajputs oi tlic representatives of Rajputs 
who, after the Malioniedtin conquest of Giijcrath, recoi\ed one-fonrth of tlic 
laud of ceiiain villages on condition of keeping* order in those villages. The 
land^ wore held either lont-fice or at a small quit-ient. 

Eh tot Appeal Ho. of 1009. 

(L tiuu .51 ol iiic. GiijoratU Talukdais’ Act (Bom. Act VI of 18SS) as amended 
by Bomlr.y Act II of 1U05 E as folLws 

3l, (1) Ho hicamhianco on a Talukdar s cAatc„ Oc on any portion thereof 
made by the Talukdar after this Act comco into forcOj shall be valid as to any 
time bo} Olid such Talakdar’s mtaral life, miles such incmuhiance is made with 
the picvions written consent of tlie Talukcliri SttUemeiifc Ofilccr or of some 
othci* officer appoint, d liy the Govemor in Council in this behalf, and after the death 
of a Talukdar no proceeding for the attachment, sale or deliveiy of, or any other 
process affecting the possession or ownership of, a Talukdari estate, or any portion 
theicof, in execution of any decree obtained against such Talukdar or Ins legal 
representative, except a decree obtained in respect of an incumbrance made with 
such consent as aferesaid, or made before this Act comes into force, shall bo 
instituted continued except with the like consent, 

(2) Fo alienation of a Talukdar’s estate or any portion thereof, or of any 
share or Interest therein, made after this Act comes into force, shall bo valid, 
unless such alienation is made with the previous sanction of the Governor in Council 
which sanction shall not be given except upon tho condition that the entire 
3?cspoasjbiIity for tho portion of the jama and of the village expenses and police 
charges due in respect of the alienated area, shall thenceforward vest in the alieueo 
and not In the Talukdar. 
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Wiiero Sar^a Wunia knci, the income cf v%Iii< li is attached in execution of 
a decieo is proved to have heen enteied as alienated Lnd under the Land 

Ew’onHe Code (Bom. Act T of 1889)> the Court may prestimo that it is not land 
held upon Talukdaii teimre in the stiict sense of the ■word 

The nords “Talukdai’s estate ” in section 31 of the Gujerath TaltiLdais’ 
Act (Bom Act VI of 1888) aie used m a technical sense limited to the 
Talnkdai’s inteiest m the estate held by him by leason of his status as 
a Talukdai. 

KhodahJiai V. ChaganlaVX) and BhacTiubha v. Vela Bhanji^^ followed. 

riRsr appeal fiom the decision of G. V. Saraiya^ Fiist Class 
Subordinate Judge of Ahmedabad, in miscellaneous application 
No. 61 of 1908. 

One Chbaganlal Dwaikadas obtained a decree. No. 60 of 1899, 
in the Court of the First Class Subordinate Judge of Abmed- 
abad, against Takhatsingji Eamsingji, the Thakoie of Kherda, 
Tiio defendj.nt died on the 7th August and the decree was 
passed on the 8th August 1899. At the time of his death the 
defendant was entitled to rc\ enues from three sources, namely, 
(!) Toda Giras allowance of Ks 1,10) per annum, (2) the income 
of two Talukdaii villages of Kherda and Rajpura, and (3) the 
income of certain Wauia lands in seven Government villages of 
Wasad, Anklavdi, Vera, Sarsa, Khanpur, Vaghasry and Adas. 
On the defendant’s death, the whole of his estate was attached 
by Government officers under section 144 of the Lind Revenue 
Code (Bom. Act V of 1889) and the Talukdaii Settlement Officer 
claimed to have been in possession of the estate from that date. 
The plaintiff Chbaganlal applied for the execution of the said 
decree and a sura of Es. 8,516, standing in the books of the 
Kaeheri of the Mamlatdar of Anand to the credit of the estate 
of the defendant Thakorc, was attached on the 19th June 1905 
and subsequently on the 13th November 1907 another sum of 
Eb. 6,200 standing to the credit of the same estate was 
similarly attached. 

The Talukdari Settlement Officer, thereupon, applied to the 
Court on the 9th July 1908 for the release of the said amounts 
from attachment on the grounds that they were not liable to he 
attached under section o of the Toda Gii’as Allov/ances Act 

0) 1190?) 9Bom.T,.B.11S9. fOl flonriN o.t 
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(Bom. Act VII of 1887) and that the income of the estate of the 
Talukdar was not liable to the decretal debt after his death. 

The plaintiff-opponent contended that the attached sums did 
not form parts of the collections made by the Talukdari Settle- 
ment Officer on account of Toda Giras Hak Allowances, that they 
formed part of the collections made by the said officer on account 
of the profits of Wanta lands at Sarsa, therefore, he was entitled 
to attach them and that the proper person to apply for the 
removal of attachment was the heir of the deceased judgment* 
debtor and not the Talukdari Settlement Officer, 
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The Subordinate Judge found that the Talukdari Settlement 
Officer could maintain the application under section 47 of the 
Civil Procedure Code (Act V of 1908), that the lands of the said 
seven villages which belonged to the deceased Talukdar did not 
form part of the Talukdari estate so as to attract the application 
of section 31 of the Talukdars’ Act (Bom, Act VI of 1888) as 
amended by Bombay Act II of 1905, that out of the two sums 
attached, Es. 3,301-C-C was the amount of income of lands other 
than the property consistiiu; of Toda Giras Hak and the Talukdari 
villages of Kherda and llajpuia, that tlie decree-holder was not 
entitled to attach the income of Toda Giras Ilak and the Taluk- 
dari \illage& of Kheida and Kajpura and that Es. 8,236-6-0 and 
Es. 1,895-9-C should be released from attachment. 

The Subordinate Judge, therefore, passed the following 
order - 

I ordei that Es. 8,236-9-0 do be released fiom attachment. I ako order that 
Es. 1,895-9-6 being the difference between Es. 5,200 and Es 3,304-6-6 do be 
leleased fiom attachment. A letter to he written to the Talukdari Settlement 
Officor leqnesting him to send Es. 3,304-6-6 being the amount which m held to 
be liable foi the decx^tal debt. 

The applicaat (the Talukdari Settlement Officer) preferred 
an appeah 

li, IF. Des'd for the appellant (applicant). 

T. B. Demi for the opponent (judgment-creditor), was not 
called upon. 

Scott, 0. J. On the 8th of August 1899 a decree was passed 
at a suit of the opponent Chbagaulal against the Thakore q£ 
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Khercla in Suit No. 60 of 189D in tlio Court of the Firnt Class 
Subordinate J udge of Ahmetlabad. 

The defendant had died the day previous to the decree. At 
the time of LK death he was entitled to revenues from thioo 
sources : Toda Gnas allowance of Rs, 1^400 per annum^ the 
income of two Talukdari villages, and the inccnie of certain 
JFimia lands in seven different Government villages. 

On the 20th of August ISO 9 the whole of the estate of the 
deceased defendant was taken under attaehment by Government 
officers purporting to act under section 144 of Bombay Act V 
of 3879, and the Talukdari Settlement Officer who is the 
appellant in this case claims to have been in possession of the 
estate from that date. 

On the 19th of June 1905 a sum of Rs, 8,516^ standing in the 
books of the Government Kacheri of Anand to the credit of the 
estate of the Thakorc, ivas attached by the judgment-creditor^ 
and on the L‘jth November 1907 another sum of Es, 5,200, 
standing to the credit of the estate of the Thakoro, ‘\va»s similarly 
attached. 

ihe Talukdari Settlement; Officer instituted these proceedings 
in 1908 applying that the attached sums should be released from 
attachment. 

^ In the lower Court a question arose as to the origin of the two 
sums attached, and upon issues being raised it was held that the 
sums of Rs. 8,23o-9-0 and Rs, 1,895-9-6 foiming part of the sum 
of Rs. 5,200, were the produce of property not liable to attach- 
ment, but that Iks, 3,M04-r3«G was income deiivcd from lends 
other tlian property consisting of Toda Giras liak mid Talukdari 
\jdages and was therufoie liable to attachment , 

An appeal has ^bcmi preferred by the Talukdari Settlement 
Officer and a preliminary point wnas taken on behalf of the 
opponent that no appeal would lie as tlie Talukdari Settlement 
Officerwms not representative of the judgment- debtor within the 
meaning of the Civil rroeedurc Code. 

W e thoiigiit it advisable, hoivevor, not to decide tire preliminary 
point but to hear arguments upon the appeal on its merits. 
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We have now heard Mr, Eamdatt Desai who has argued the case 
very fully on behalf of the Talukdaii Settlement Officer, and wo 
are of opinion that the decision of the lower Court was right. 

It has been proved that the lands from which the sum of 
Es. 3^30 i-6-6 was derive 1 were Waiifa land'=!. 

There is no question as to the nature of IFanta lands. That is 
made clear by Eobeitson^s and Wilson^s Glossaries, by the Ras 
Mala; and by the Judgment of Sir Michael Westropp in Dohang 
Bhavmng v. The Collector of Kaira^^'^, They arc lands held by 
Rajputs or the repiesentaiives of Eajputs who, after the 
Mahomedan conquest of Giijerath, received one-fourth of the land 
of certain villages on condition of keeping order in those villages. 
The lands are held either rent-free or at a small quit-rent. 

The first point taken in appeal is that these Want a lands are 
part of the ^ Talukdari Estate ’ in the strict sense of that expression 
and that consequently the attachment of the income derived from 
these lands cannot continue in face of the provisions of section 
31 of the Gujerath Talukdars^ Act as amended by Bombay Act 
11 of 1906. ^ 
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The Head Clerk to the Talukdari Settlement Officer gave 
evidence in the case and was cross-examined as to the nature of 
Talukdaii tenure and as to vliether the Wanta lands in question 
were held on Talukdaii tenuie. His evidence is as follows : — • 

To my knowledge snmmar} settioment 5 s paid for the Sitrsa Wania laud. 
Thoio is some diiloreiico hotween the Talukdaii estate and the Taltikdai’s estate. 
Taltlkda^^s estate means estate of whatever tenure, that is, if a Talukdar holds 
some Government lands they aio also called Talukdai-’s estate. The Talukdari 
estate means estate with full proprietary light held by Taliikdar under wbat is 
called Talukdari tenure. There is no definition given of the Talukdari tenure 
in any eimctment. I cannot give a definition of the Talukdari tenure but I 
can give illustration of it. The Land Bovenue Code recognizes two kinds of 
land, alienated and unalienated. The Talukdaii does not come under cither of 
these categoiies because it is of full proprietary right and its oiigin antedated 
the Biitish rule. The said two are the chief distinguishing chara<*t0iistics of 
th3 Talukdaii tenure.^* 

B is proved in this case that the Sarsa fFavfa land from which 
the attached sura is derived is entered as alienated land under 


n 1772-2 


(1) (IS79) 4 Bom. 507. 



2 


THE IHDIAN LAW ESPOaXS. [VOL* XXXV. 


1910. 


Ths 

’aitkiuri 

STILB.MKNT 

OPJt'ICHn 

IJ. 

IHlfiANLAL 

rtVvKKADA';, 


tho Land Eevcnue Code. We may therefore assume that it is not 
Land held upon Talutdari tenure in the strict sense of the word. 
That is sulneient, we thinkj to dispose of the first part of 
Mr. 'Raindatt Desai’s argument. 

Mr. Ramdatt De&ai's second point was that ' Talukdari Estate ’ 
in the section to which we have referred and generally through- 
out tho Taluktlaia^ Act is not to he interpreted as limited to 
estate held on Talukdari tenure but rae.ans the whole of tho 
property of a person who answers to the description of a 
Talukdar, whether held by him by reason of his status as 
Talukdar, or otherwise. 

In dealing with this argument we will assume (without 
deciding) that income deiit eu fiom an estate is portion of the 
estate withm the niLaning of section 31, 

Mo have the authoiity of tuo judgments of this Court to the 
efiect that the words “ Talukdar’s estate in section 31 arc used 
in a teclunc,al sense liiinted to the Talukdar’s interest in tho 
e-tato held by lam by reason ol his status as a Talukdar; see 
K/t"dulI,<t. CIiKig.inlatV^^ and v TelaDha))jiV^. We 

aie Ijunnd by the decision in each of these ea<scs. 

MV have, lion over, jicnnittul full argument from Mr. Ramdatt 
Des.ai la.- cd upon the vaiious enactments relating to Talukclars 
and the diiferent sections of the Gujerath Talukdars’ Act, and we 
ontii’ily agree with the conclusion ai rived at m tho.se cases. 

I or iheso reasons wc aflirui the decision of the lower Court 
and dismi-s the appeal with costs. 


VecTcB 
G n. i:. 


(i) (10.7) OCos. L. It.]122. 


(lOCO) %i Bern .55. 
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Before Sir Badl SooU, Kt , Gldef Just i % and Ifr, Justice Bafcltelor 

JEEWANDAS BHAXeJI, Appellant ane BBruNDAOT, v BANCIIODDAS 
OHATUBBtlljJ, Eespondenp and Pluntipp^ 

Baectiiton’ proceed h%^S'~^I)ecrec %n Bccioda, Ooii^t — ^icbnsimssionio JBombctif 

High VoUit for execut on — Application to execute — Jimitailon-^CtHl 

Frocedure Code {Act V of 1908) i section 48^ and Schedule J, Older AXZ 

On I7tli July 1893 felie plaintifl! obtained a decree intlie AmieJi OoTut, in 
tlie territory of H H. tbe Gxekwk of Baroda On 12tli May 1894 an appli- 
cation for execution was made. On 10th July 1905 a second application was 
made, the prayer being for the attachment of the moveable propoiiifs of 
the defendant whatsoever ■villages and at whatsoever places in 

OkhamandaL’’ Okliamandal being within the ]uiibdiction of the A mi eh 
Court, the oidei for attachment was made 

On 5th July 1909 the dcciee was transmitted on the plaintiff’s application 
to the Bombay High Court foi execution , and rn 15tli Oitober 1909 an 
application for execution by attachment of pro] erty in Bombay was made* 

Uut the application was a substantive appliciiion with logard to 
iho piopcrly in Bombay which was not the subject of anv pievious applica- 
tion, and being made more than 12 years after the date of the decree, was 
bauod by the provisions of section 48 of the Civil Procedure Code (Act V of 
1008) 

All Older by a Court passing a deciec for tho transmission of a decree for 
execution to another Oouit is not an oidei for the execution of the dociee, 
nor IS an application for the transmission an application foi execution. 

Hksem Ahmad Hal a \ Saju Maliauiad iSahid(^) distinguished, 

Peocbbdings in execution. 

On 17th July 1893 the plaintiff abovenaniod obtained a decree 
for Es, 6,727 and costs against Jeewandas Dhanji and another 
in the Amreli Court, in the territory of H, H* the G4ekwdr of 
Baroda. On 12th May 1894, the first application to execute 
the decree was made. This application was finally disposed 
of on 12th August 189S. Subsequently the plaintiff heard 
that the defendants were coining on business to Okhamanclal 

Appeal Bo. 46 of 1909, Original Suit Bo. 562 of 1889-90 in District Court at 
Amicli (Baroda)* 


1910* 
Angmt 5 , 


(1) (1890) 15 Bom. 28* 
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(wiiliiii ilio jurisdiction of tbe Amreli Court) and he^ therefore, 
on lOtli July 1005^ made a sicoiid application for esecution, a 
rough trandation cf the material pait of the prayer being 
as follows 

‘*As to wliaUMi naeahlc piopdfcies lam} pant out for fcildn:^ xmler 
attachment m wlialsoc^ei villagtb lunl at ax liat'-oex or places in Okliamaixtlal 
tlie same may he attached and sold by auction, and the monejs derived 
tlieiefrom uuy be paid to me ^ 

He fuither asked for the arrest and detention of the defend- 
ants, On 25th July 1905 an order was made for the attach- 
ment of the moveable proper! ies as prayed, and a notice was 
issued against the defendants to show c lUae wh}^ they should 
not be arrested. This notice was ultimately discharged on 
80ih July 19C8. 

On i!9th September 1908 the plaintiff applied to the Amreli 
Court for transmission of the decree for execution to the 
Bombay High Oouit, under Government Notification No. 26Si^ 
dated 3rd July 19C8.0) 

The Amreli Court rejected the application, but the rejection 
was set aside by the Appeal Court cf Baioda, and on i7th June 
3909 the District Judge of Amreli made the following order 

‘‘ At the leciucst of tho applicant a formal certifioato to issue re the execution 
of the clecice (of this Couit) by the High Coint of Bombay according to 
section 218 of the Civil Code. Whether the Baihha^t to bo piocecded 
x\itb kie or not will be duly consideied lieieaftcr and decided accoidingly.” 

In compliance with the above order, the District Judge on 
5th July 1909 forwarded to the High Court at Bombay a copy 
of the decree, and a certificate setting foith what part of the 
decree remained to be executed • On lith September he 
forwarded in addition copies of the order of 25th July 1905 
(granting the application for the execution of the decree), and 
the order of 17th June 1909. 


0) *anext>msc of the iiowers conforml by section 229-B of the Code of Civil 
Proeedwe (Act XTV of JSSS) the Governor General iii Ccuncil is pleased to declare 
that ther decrees of the Civ*il C'oiU'ls situate in the tcnitories of His Highness 
the of Baroda, which liayc not heen estahlifehed oi* continued by the 

authoiity of the Governor General In Council, may be executed in British India 
as if they-'Iiad been made by the Courts of British India.” 
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TIio plaintiff accordingly on 15tli October 1909 applied to 
tlie Prothonotary for execntion of his decree by attachment 
and sale of the moveable property of the said Jeewandas Dhanji 
con*=iisl}ing of the stock in trade and goods lying in the shop 
of the said Jeewandas Dhanji situate in Chikal gaily in the 
Mnlji Jetha Cloth Market and bearing No 92/^ 

The goods were attached, whcronpon Jeewandas took out a 
summons against the plaintiff to show cause why the execution 
proceedings should not be quashed. 

On the applicant’s depositing 8,600 with the Prothonotary 
as security, the attachment on the goods was remove 1. 

Macleod, J., however, discharged the summons with costs, 
holding (1) that the order for transmission was an order on 
a previous application for execution, and therefore no notice 
was necessary to be issued under Order XXI, rule 2, and 
(2) that the plaintiff’s application to the Bombay High Court for 
the attachment of the goods was not a fresh application and 
was therefore not barred under section 48 of the Civil Pro- 
cedure Code (Act V of 190^). 

The defendant appealed. 

with Blidla, for the appellant, 

Jmaahy with Jardlne (acting Advocatc-Gcnoral) and Deuii^ 
for the rospondent. 

ScOlT, C. J : — Tliis i‘> an appeal from an order of Maclcod, J., 
made in Chambers, dismissing an application by the second 
defendant to quash cei tain execution proceedings which had been 
taken against him in the Bombay High Court, 

The plaintiff had obtained a decree in the Amreli Court in 
the JBaroda State on the 1 7th J uly 1893. He had presented certain 
applications for execution to the Amreli Court, of which the second 
was presented on the 10th July 1905, within twelve years of the 
passing of the decree. In that application he prayed as follows 

“ I pi ay for recovery of llic anioiini- of Hs. 7,037*4-10 from the defendants 
in aceordaiice with Ihc claim as shown in tlic application for execution. Tho 
same is as £0110?^ :-“(!) On account of some urgent ciusc and oce^ision tlio 
defendants are now going to come spceiaily to Okliamandah Therefore, at 
that time as to whatever moveable piO])erlies I may point out for tailing 
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imda atUflimeni in wbatsoevei Tillages and at whatsoever places m Okha- 
rnindil the same may be attached and sold by auction and the moneys denvod 
theicfiommayhepaidto me. (2) If the dcfeiuUnts’ movoahle property bo 
Insulhc'int to satisfy the mone}^ then jou would be pleased to cause the 

to be icco^eied aucl ^I'vcn to me by enfoicmg foi iliat purpose an 
01 dll ioi imprisonment against the defendantb Tlic defendaids aie 
abscoidmi^ foafoiei^n teiritoiy. Tlieylme now no pioperty at all ^itbn 
the jurisdtition of til s Comt Theiefoie simultaneously with enfoicmg 
t\ouition as against move ibkpiopcity you will also compel them to appeal 
befoxothis Honouiable K}ayadlushi Coiufc.’ 

Ou the 25th oi July 1905 an order was made by the Amieli 
Court to the effect that~ 

^^The Daikbast (application foi cvecution) aftei lirviog been le^isteied in 
die leglbter book <tn oidei foi o\tciition shouhl be issued for attaching the 
defendaiiis* moimble piopoity. The othci pm}ei is for ariest ai d imprison- 
Tuent of the defendants. As to that mattci alono with the oidei dealing with 
the case oi non-satisfaction cf moneys fiom moveable property a notice 
sboiUd be issued agiinst the defendants calling upon them to show cause why 
an Oidei should not be issued foi the a aiicst and impnsonmont. ’ 

Upon that notice a suVequent older was made on the SOfch 
July 190S declining to issue execution against the defendants 
peisonally. 

The plaintiff then applied to the Amreli Ocuit for an order 
transmitting the decree for execution to the High Court of 
Bombay That application was refused on the i7th October 1908. 

An appeal was prefen eel to the appellate Court sitting in 
Baroda, upon which an older was made setting aside the order 
of refusal of the Amreli Oouit. 

The judgment of the Baroda Court is important. The Judges 
say — 

** We hold that; when the deciee was such as could be executed, the lower 
Court should not have objected to granting the appelLint*b application. Had 
the iDatkhast of the appellant been presented on the 15th July 1906 instead of 
on the 15th July 1905 after the date of the deciee, then it could have been 
hold thac the decree was no ioiigcr such as cadcl be executccL Such is not, 
however, the case in iiic present proceedings. Hence the appellant’s decree 
was not timc-biured but wms within time Wc, therefore, decide that the 
application made by the appellant for a certiGcafce for the execution of ihe 
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deeiee in tlio Bombay Higli Oouit deseives to be granted. When the decieo 
IS sent to the Bombay High Court for execution, that Cotiit will sea whether 
the decxee can he executed according to their law of limitation. But that 
point has not been consideied heie It seems that the question is a difficult 
one But according to our law the deeiee Is such as can be executed.’’ 

In an eailier part of the judgment upon the question whether 
the lower Court was right in deciding that the application 
having been made after twelve years the deeiee became time- 
barred and could no longer be executed, the learned Judges 
hold that 

‘‘ Piopeily speaking the application was not a Daikhast but an application. 
What paifciculars there ought to be in a Darkhast for execution of a deeiee is 
st lied HI the Civil Procedure Code, section 228 As the said piiticulaib aie not 
stated 111 this application, the same does not become a Darkhast. But it is an 
application made according to Cu il Pi oceduie Code, section 217. Such an appli- 
cation loi the transfer of a deeiee is a step in aid of the execution of tha 
deeiee uitlmi the meaning of claused, Aitide 179, 'Schedule II of Act XV of 
1S77. The Biitish High Couits have held as above ’’ 

Mr. Justice Macleod having an incorrect translation of the 
plaintiff’s application for execution, dated the 10th July 1905, 
was under tlie impression that the application was for attachment 
of whatever moveable property the defendants might 
have at Okhamandal or any other place whatever/’ That, 
however, was not the application. The words were : ^^in what- 
soever villages and at whaisoev^er places in Okhamandal the 
same may be attached/’ Okhamandal being within the jurisdiction 
of the Amieli Court, the application for execution was in 
order in so far as it related to moveable property in Okhamandal. 
Mr. Justice Macleod being of opinion that there was an order 
for execution based upon an application for execution of moveable 
property of the defendants wherever situate, held that he 
was bound by the older of the Amreli Court for execution 
against the moveable property mentioned m the application of 
the 10th July 1905 and that therefore the attachment against 
tho property of the defendant in the Mulji Jetha Market in 
Bombay, which was more particularly specified m an application 
to the Prothonotary after the decree had been transmitted from 
BaroJa to Bombay for execution, was a good attachment. 

In corning to that eonclusioii he felt himself to he bound by 
the decision of this Court in Ilumn Ahmad Kaha v. Saju Mahamad 
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SalufU^K That was a case in which after a decree had been ob- 
tained against a judgment-debtor in the Court of Small Causes at 
Rangoon in 1S83 and after 'the jiidgmenWebtor who had been 
arrested in execution had died in gaol in December 1883^ an 
application % 7 as made to the Rangoon Court in Novemher 1886^ 
under section 318 of the Civil Procediir Code, for the execution of 
the decree against the judgment‘debtor’s legal representative. 
The Rangoon Court in February 1887 ordered that the decree 
should he executed and it was thereafter transferred for execution 
to the Court of the First Class Subordimte Judge at Surat, 
and a Darkhast for execution was presented in that Court on 
the 22nd April 1887 agaimt property in Surat. Ii was objected 
by the defendants on the record that the decree was barred by 
limitation. The Subordinate Judge overruled the objection and 
oidered execution to issu^, being of opinion that the plea of 
limitation could not then be raided. The District Judge, on the 
other hand, con^iidered himself competent to enquire into the 
propriety of the order for execution made by the Rangoon 
Court in February 18S7. It was, however, held by this Court 
on aj^peal that the District Judge had no power to determine 
bother the execution was barred in February 1887 or not, for 
an Older for execution, though it may be erroneously made, is 
novel tlielcss valid unless lo versed in appeal. 

Incur opinion, the case of fftimn Alimad Kala v. Saju MaJiamad 
has no application here. The order for transmission by 
the Baroda Court is not an order for excution, nor is the application 
for transmibsion by the Baroda Court to the Bombay Court an 
application for execution , and we are of opinion that the objection 
taken on behalf of the judgment-debtor is good, namely, that the . 
present application against the property of the judgment-debtor 
in the Mulji Jetha Market in Bombay is barred by the provisions 
of section 48 of the Civil Procedure Code. That section provides 
that where an application to execute a decree, not being a decree 
granting an injuiiction, has be^n made, no order for the execution 
of the same decree shall be made upon any Lesh application pre- 
sented after the expiration of twelve years from the date of the 


a) (1890) 13 Uom. 2S. 
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decree sought to be executed. Here, we have an application 
made to the Prothonotary of this Court in Bombay after the 
transmission by the Baroda Court of the decree and that appli- 
cation is a substantive application with regard to the property 
in Bombay which was not the subject of any previous applica- 
tion. It is an application made in accordance with the pro- 
visions of Order XXI, rule IL 

There is ample authority for the proposition that an order 
by a Court passing a decree for the transmission of a decree for 
execution to another Court is not an order for the execution of 
the decree, nor is an application for the transmission an ap- 
plication for execution: 'Nilmony B%ngh Deo v. ^uesstir Ba- 
mrjee^^^ I Snja llossem v. Monolmr The whole of the 

argument on behalf of the plaintiff upon this point has been 
devoted to the attempt to satisfy this Court that the orclei for 
transmission is an order for execution. It is, however, clear 
from the records of the Baroda Court itself that the application 
for transmission was treated as an application for transmission 
and nothing more, and that the Older which was made for 
transmission was not treated as an order for execution but as 
an order for transmission re the execution of the plaintiff^s 
decree. 

Here, therefore, we are coneeined with a fresh application 
made more than tweh e years after the date of the decree, and 
it is clear from the piovision^ of section 18 of the Civil Procedure 
Code that it cannot be entertained. 

We, therefore, reverse the decision of the lower Court, and 
make the defendant’s summons absolute with costs throughout. 

The amount withdrawn must be refunded. 

The order for costs will include poundage expenses. 

Decree remrsecL 

Attorneys foi the appellant : Messrs, Malvij Iliralal^ Mod^ and 
Manclml(las» 

Attorneys for the respondent ; Messrs. DiMdt^ DJianjkha and 
So&nderias* 

K. McT, K. 

(5) (1890) 22 Cal. m* 
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Before Mr* Justice I) mar* 

TEE ACHE E & Co., Ltd., PLAiN-TiFFb, v* MAHOMED ALLY 
ADAMJI PEEEBHOY, Defendant,"^ 

Sale of immouahle property — Marhetalle title to the satisfaction ojthe 
purchaser's solicitors — Specific performance* 

When a vendor of immoveable property desires to onforoe a contract for sale 
with a condition that the title adduced should be to the satisfaction of the 
purchaser’s solicitors, he must prove either that the solicitors did approve of 
the title or that there was such a title tendered as made it unreasonable not to 
approve of it. 

Qlach V. Wbod^^^ followed. 

This was a suit for the specific performance of a contract for 
the purchase and sale of immoveable property situate in Byculla, 
By the contract, which was contained in correspondence that 
passed between the parties towards the end of the year 1907, 
the plaintiff Company agreed to sell and the defendant to pur- 
chase the property for the sum of Rs. 2,50,000 on certain 
conditions which were subsequently slightly modified. One of 
the terms, which was retained without modification, was that the 
vendors should deduce a marketable title to the satisfactidn 
of the purchaser^s solicitors. 

In pursuance of the contract the defendant paid to the plaintiff 
Company a sum of Es. 50,000 by way of earnest-money, and 
later, in consideration of a postponement of completion, a 
further sum of Es. 60,000 towards the purchase-money. When, 
however, the defendant's solicitors came to investigate the title- 
deeds to the property and received answers to certain requisitions 
put by them to the plaintifls, they contended that the title was 
not satisfactory in accordance with the terms of the contract 
and, eventually, by a letter of 7th April 1909, purported finally 
to rescind the contract. 


* Suit Ko, 52? of 1D09, 
(a '1882) 9 Q.B. D.276. 
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The plainiiffb therefore tiled this suit to enforce the contract. 
The defendant in his written statement counterclaimed for a 
return^ with interest, of the Rs. 1^00,000 already paid by him 
to the plaintiffs^ and for a further sum by way of damages. 

The chief points at issue and the arguments of counsel are 
clearly set forth by the learned Judge in his judgment, 

ImerarUi/^ with Bohertson and Chamiefy appeared for the 
plaintiffs. 

Lowndes^ with Strangmati^ Advocate-General, and Jardine, 
appeared for the defendant. 

Davab, J, : — ^The plaintiffs in this suit arc a limited liability 
Company which was incorporated in the early sixties. They 
acquired the business and the properties of certain individuals, 
who wore, previous to the formation of this Company, carrying 
on business in Bombay in the name of Treacher & Oo. The 
plaintiffs since their incorporation have continued to carry on 
their business in Bombay in the name of Treacher & Co., Ltd. 
Amongst the properties acquired by the Company, were certain 
lands and buildings thereon situated at Byculla at the corner 
of Duncan and Bellasis Junction roads. The property was 
conveyed to the plaintiff Company soon after its formation and 
the Company has been in occupation and possession of the 
lands and building thereon ever since. It appears that the 
Company were desirous of selling their Byculla property and 
they attempted to sell the same by public auction on the 18th 
of November 1907. As however there was no attendance 
of bidders, the property was not put up for sale. The defend- 
ant, who is a merchant and one of the sons of a well-known 
citizen of Bombay, Sir Adamji Peerbhoy, hearing of the desire 
of the plaintiffs to sell their property, opened negotiations with 
Mr. Knowles, the General Manager of the plaintiff Company, 
with a view to purchase this property. The negotiations cul- 
minated in a letter which the defendant addressed to the 
plaintiff Company on the 28th of November 1907. In that 
letter the defendant offered to purchase the Byculla property 
for a sum of Rs. 2,50,000, on certain terms and conditions 
mentioned by Lim therein. The principal terms with which we 
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are concerned in this case aie, first, that a portion of the 
plaintiffsMand whicliiAas Sanadi land should be converted by 
theplaintifis and sold by them "as of quit and ground rent 
teniiie free from all clannis of Goveinment or Municipality but 
subject to the payment of quit and ground rent and Municipal 
ta^es as from the date on which the sale is completed , ^ and 
secondly, that the plaintiffs were "to deduce a marketable 
title to the premises to the satisfaction of the purchaser's 
solicitors/' In this offer the defendant gave the plaintiffs option 
to complete the sale within three months or ten months from 
the date of the acceptance of his offer. After certain corre- 
spondence had taken place between the parties, the defendant’s 
offer was eventually accepted by the plaintiffs. The defend- 
ant paid Es. 50,000 by way of earnest-money and it was 
arranged that the sale should be completed at the end of ten 
months. Under this arrangement the defendant would have 
had to pay the balance of the purchase-money and complete 
the sale by the end of September 1908. The plaintiffs were 
ready and willing to complete the sale in September* The 
defendant, houe\er, seems to have been in some difficulty 
about completing the sale at the end of September. By 
their letter of the 3Jst of August 1908 the plaintiffs intimated 
to the defendant that they -were ready to complete at the end 
of September. On the 9th of September the defendant, 
addressing the plaintifiV General Manager Mr. Knowles, says 

” You xvill recollect that the wiitei had mentioned to you that the com- 
idetiou of the sale of the propciiy 'should be allowed to stand over for about 
el;»hi month*? from the 1st jii'^Unt, the pm chaseis in the meantime paying 
intciest on tho b dance of the purchase-money at 5 per cent, and all taxes and 
irsmanec.” 

Be asks Mr. Knowles to place this proposal before the 
directors and to request them to accept the same. On the 12th 
of September the plaintiffs acceded to the defendant’s request to 
postpone completion of tho same on certain terms which are 
set out in their Manager's letter to the defendant of that date. 
After some further correspondence, it was eventually agreed 
between the parties that the completion should be put off for 
eight montlison certain terms, one of which was that the defendant 
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was to pay to tbe plaintiffs a lurther sum of Es. 50,000 
towards the purchase-money. The defendant accepted the 
plaintiffs^ terms and ultimatety on the Hth of November 1908 
ho paid in a fmthcr sum of Es. 60,000 and the completion was 
postponed for eight months. It is not quite clear whether the 
eight months were to be calculated from the 1st of September 
or the 1st of October, The plaintiffs in their letter of the 12th 
of September say : 

** The Boaid aie piepaied to allow }Oi to defer the ^amo (meaning comple- 
tion of pm chase) for eight months fiom the 1st instant ” 

111 their letter of the 11th of November, their General 
Manager says : — 

“ I note that the haUnce of a lac and fifty tliomand nill le paid within 
eight months fiom the 1st of October hst, according to the conditions laid 
down in my letter of the 12th of September last ” 

Theie is thus a small contradiction in the coiresponclcnce as 
to the date of completion According to the terms as originally 
proposed by the plaintiffs and accepted by the defendant, 
the time for completion was extended for eight months from the 
3st of September which would be the end of April. Possibly the 
plaintiffs^ Manager was in error when in his letter of the 11th of 
November he talked of eight months from the 1st of October, For 
the piirposcb of this case, however, this small contradiction is of 
no importance, and I will assume that the contract between the 
parties was that the sale should be completed eight months 
from the 1st of September, that is, by the end of April 1909* 
One of the terms imposed by the plaintiffs in their letter of the 
12th of September 1908 was that the defendant was to sign an 
agreement drawn up by their solicitors in which the terms 
mentioned in the letter together with those already settled 
between them should be embodied. In the course of correspond-* 
ence in connection with that agreement, the defendant’s soli- 
citors, on the 12th of November 1908, asked the plaintiffs’ 
solicitors to send them the title-deeds relating to the property 
to enable them to investigate the title. Such title-deeds as the 
plaintiffs had, wore sent to the defendant’s solicitors and the 
defendant’s solicitors instituted a search in the Collector's office, 
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tlie result of ’vvliica is oinloflicu in ceitaiii notes raid a report 
of their clerk wliicli collecti'^’^ely form Exhibit A-37, On the 26th 
of January 1900^ the defendant's solicitors sent certain requisi- 
tion.s on title of the plaintiffs to the property contracted to 
bo sold by them, and in the letter which accompanied the 
requisitions they -^ay : — 


“ Until the icqaifeitir.iisi aic ^^atisfactoiilj answered and objections remoTed, 
we aio unable to advjse onr client to accept the title anci to sign the proposed 
agreemenr.^’’ 


The plaintiffs^ solicitors answer the requisitions but refuse to 
answer some of them. After the requisitions w^ere answered, 
the defendant's solicitors on the 8tn of Febiuary 1909 wiite 
and say that the plaintiffs had not made out a marketable title 
to the property to their satisfaction in accordance with the 
terms of the contract and that the answeis to tbo defendant’s 
requisition^; were not at all satisfactory. They intimate that 
their client declines to execute the agreement and they demand 
repayment of the one lac of rupees paid to the plaintiffs, adding 
that if the money w^as not imincdiately returned, their client 
would claim interest at the rate of 9 per cent. The plaintiffs^ soli- 
citors on receipt of this letter v/rite and enquire in what respect 
the defendant’s solicitors were dissatisfied with the title and 
•what answers to their requisitions -were unsatisfactory. They 
offer to furnish all further information in their power as to the 
title, provided the defendant's solicitors specified in what respect 
further information was required. On the 27th of February 
they again write and say : — 


You have riot pointed out iiovv oin aiV'We”& show that ciii* cLents* title is 
insiidicient. Wo aie miuble to discover that any justification exists for die 
position taken up bv yonr client/’ 


They repeat their request for an explanation of the defend* 
ant s reasons for saying that their clients^ title to the property 
was not a marketable title. The letters written by the plaintiffs’ 
solicitors at this stage evince very clearly a desire to give eveiy 
information in their power and to do all they could to remove 
any doubts as to their clients' title in the minds of the purcha- 
ser's solicitors. The defendant's solicitors, however, treat these 
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attempts in a very stand-offisli manner. All they think fit to 
&ny to Messrs. Little & Co., in answer to their persistent 
enquiries^ is in these terms : 

Wo liave alieady btated to you that your clients have failed to make out 
a maikeiable title to our satisfaction and that yom answers to oiir lequisi- 
tions aid not at aH satisfactory.” 

The plaintiffs^ solicitors, however, do not relax their efforts 
to induce the defendant to complete the sale, and on the 
29th of March 1909 they address a long letter in which 
they answer several of the requisitions which they had 
previously declined to answer and which they still main- 
tain they were not bound to answer. The defendant's 
solicitors, however, do not change their attitude and on the 
7th of April 1909, they repeat that the plaintiffs had failed to 
make out a marketable title and to answer the defendant's 
requisitions to their satisfaction and they make that a ground for 
a final intimation that by that letter their client put an end to 
the contract between him and the plaintiffs. The defendant 
relics on this letter as the final rescission of the contract on his 
part and the case of the defendant has been argued before me 
on the basis that ho formally and finally rescinded the contract 
on the 7th of April 1909. 

On behalf of the plaintiffs it has been contended that they 
had a perfect title to their property, that before the date of the 
completion they had made out a marketable title to the property 
and that they were entitled to insist on the defendant 
performing his part of the contract and completing the pur- 
chase. It was further contended on behalf of the plaintiffs that 
the defendant had no right to rescind before the time for comple- 
tion was up and it was pointed out on their behalf that if the 
defendant's solicitors had only chosen to make their doubts and 
difficulties clear to the plaintiffs’ solicitors, no misunderstand- 
ing would have arisen and those doubts and difficulties would 
have been easily removed. 

The main question to be considered in the suit is, whether 
the plaintiffs have a marketable title to the properties which 
they contracted to soli to the defendant. Incidentally other 
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quohtionb arise, such as, what effect should be given to the 
stipulation in the contract that the marketable title which the 
plaintiffs were to deduce was to be to the satisfaction of the 
defendant's solicitors^ whether the defendant %vas entitled to 
rescind on the 7tli of April as he purported to do, whether the 
plaintiffs had made out a marketable title before the alleged 
rescission, and lastly whether in any event the plaintiffs had not 
succeeded in making out a satisfactory marketable title at the 
hearing of the suit) 

There is no doubt in this suit that the purchaser's solicitors, 
Messrs. Bicknell, Merwanji and Romer, have in clear and ex- 
plicit terms intimated that the plaintiffs had not succeeded in 
deducing a marketable title to their satisfaction, it is necessary, 
therefore, at the outset to ascertain what is the exact legal 
effect to be given to the stipulation in the contract that the 
plaintiffs were to deduce a marketable title to their satisfac- 
tion."’' Mr. jilerwanji, who attended to this matter, on behalf 
of the cltfeudant, is a solicitor of very large experience, and I 
have no doubt whatever that the doubts and difficulties he felt 
%\ith reference to the title vorc genuine doubts that arose in 
his mind. In order to safeguard the position of his client and 
1 1 the same time to save himself from any allegation of acting 
arlatraiily or capriciously, he submitted a case to counsel for his 
opinion, and a perusal of the case he submitted, together with 
the opinion thereon (ExMliit 7), clearly establishes that Mr. 
Merwanji placed the case before counsel very fairly and that 
the learned counsel, whom ho consulted, shared his doubts 
and difficulties. Is that by itself sufficient to justify the 
defendant in putting an end to the contract ? That I think 
necessitates a careful consideration of the question, what is the 
legal effect of such a clause in the contract ? Mr. Inverarity for 
the plaintiffs contended that the clause in the contract meant 
that all the solicitors forming the firm of solicitors who attended 
to tins iuattBr should have consiclered the question and formed an 
o^iiniou before tlio plaintiffV title was pronounced not marketable. 
1 doubt iiAMr, Iinerarlty was serious in this contention, for a 
clause sucli as I am now considering is not uncommon in agree- 
ments for sale of properties, and if every member of a firm of 
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solicitors aetins^ for pureliasers of propeifcies had to form an 
opinion hcfoio this clause could ]>a\ e any effect^ it would obvi- 
ously be a ihoroii^lily useless provision in a eontraci^ for in many 
firms all tlie partners are not alwaj s in this eouiilry and it would 
be manifestly impracticable to expect that every partner in a 
firm of solicitors should independently investigate a title and 
form an opinion before tlie opinion eon tern platcnl in such a clause 
could bo gdven effect to. In this ease there i- doubt that the 
plaintiffs knew who the defendants solicitors veie before the 
contract was made. The senior paitiier of the fain Mr. Bicbnell 
was on the Board of their Directorate and they know that his 
firm were the purchaser’s solicitors They miistj therefore, be 
taken to have agreed to the investigation of their title by some 
member of that firm. 

The question as to what is the legal effect of a stipulation 
similar to the one I am now considoiing is discussed in the 
case of /I/'wy V. The Court of Appeal in that 

case held that the words ^Csubject to the title being approved 
by my solicitor ” were not merely an expression of v hat would 
be implied by law, but constituted a new term. A careful perusal 
of the ease, as it was before the Court of Appeal, shows 
that the main cjiiestiou the Court was comidering was not 
exactly what is the legal efllct of •^uch a clause or wluit was the 
exact meaning to be athched to such a stipulation, but the real 
question before the Corn t was, whether there was a concluded 
contract between the parties, and the Coiiit held that there 
being no specific acceptance of ihh pailhtdar tem, there was 
no concluded contract between the parties. This appears to be 
clear from the judgment of Lord Justice Cotton, who says: 

That beinc^ so, tlie&a woidb intiodnco a new teini, nnd the letter is not an 
aeoeptaiice pure and ‘='implo of the ofter contained m the pio^ious letter/^ 

Of course inciJeutally Lord Justice Cotton does discuss the 
effect of such a clause and says ; 

This stipulation would make the solicitor, provided he acted roasonahly 
and fidetilie sole and absolute judge as to whether theie was or was 
not a good title.” 


B 1772 


(i) 8 Ch. B. 670. 
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Rufc the main question in the suit was^ whether there was a 
eoncliiderl liinding agreement between the parties^ and it was 
held that ^Hhe inseition of this clause in the letter of accept- 
nice by the puichasei as a new term and that the insertion 
of sucli 1 new tciin was not such an acceptance of the ofler 
nould eioat^ o binding contract between the parties/^ 

This sime case went to the Hoii'^e o£ LordsC^h Lord Chancellor 
Loul Can O', in the course of his judgment discusses the question 
rather more fully \Yith refcienee to what is the exact legal 
meaning and effect of such a clause in the contract. He 
says ; — 

I am disposed to look npon the words ib meaning nothing moie than 
gnaid agimfet it^ boin^ supposed tliaf the tiile was to bo accepted without 
iU’ve4ig‘ition, as meaning in f i t the titL must bo imesligated and approved 
ot in the usual avhich would be by the solicitor oE the purchaw* Of 
ecmise that would he sul)je<t to anj o])jectioii whioh the solicitois male being 
submittal to decis on b> i, pioper Coiiit, if the oh]ectum was not agreed 

Mr, Justice Wilson v. i?OT 

follows the decision of the Appeal Court in TIussey y 
Thfue-Pa/fm^^^ obsemng that the \iews expressed by the Lord 
ChancflIo> in the House oi Lords^ though they were sufficient 
to laise doiil ts in eveiy mhiJ^ were still not grounds of decision 
and thciefore lie felt it his duty to follow the decision of the 
Appeal Com t. It seems to me that in spite of the fact that 
the views of Lord Cairns 'weie not the grounds of decision, the 
seasons which he ghes for the views he expresses are absolutely 
convincing in fa\our oi those views. Even the Oouit of 
Appeal aie constiained to read a proviso m these teims while 
giving legal effect to its meaning. For Lord Justice Cotton in 
holding that this clause introduces a new term in a contract^ 
obseives that this stipulation would make the solicitor provided 
he aofcci teamnally and Iona fide, the sole and absolute 
judge as to wLetlior there w\as or Vv-^as not a good title/' Ordi- 
narily in a contract for the sale and purchase of immoveable 
property^ in the absence of a special stipulation such as I am 
nisciissing, tiic tibe proviorH to completion would necessarily 

(h (]5/Cv 4 Api\ Cas, 3i]. (2) (1882) 8 Cal 856, 

(0 (1878) 8 Ch. D, C70. 
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have to be investigated^ aiirl tlic proper pci bon to investigate a 
title would naturally be the solicitor employed bj the puichasei. 
And I take it no purchaser would complete if his solicitor ad- 
vised Mm that the vendor had not succeeded in making out a 
marketable title. If in such a case the vendor insisted that he 
had made out such a title, the question would naturally be 
adjudicated by a Court of law. It could, I think, hardly be 
contended that it is open to a pui chaser, in whose contract such 
a clause is inserted, merely to say the title is not made out to 
the satisfaction of my solicitors and tlieiefore I lefu^e to com- 
plete."^^ Such a construction would, as observed by Loul Cairns, 
reduce the agreement to that which is illusory and w oiild 
leave a vendor absolutely at the mercy of the purchaser. It 
seeiiis to me, however, that although there was a difference of 
opinion between the Court oi Appeal and the Loul Chancellor 
in Iliusey v. Hor^ie*Papie9\ so far as the question of what is the 
true effect of such a stipulation, there is no real difference be- 
tween the views expressed by the Appeal Court and the Lord 
Chancellor. For even the Appeal Court, although it was of 
opinion that the clause in question introduces substantially a 
new term, the meaning they give to that term by reading into 
it a proviso that the solicitor acted reasonably and l/oim fuh^ 
safeguards the vendois of propeities from many difficulties 
which the Lord Chancelloi foresaw, if such a clause was con- 
strued as giving an arbitrary and absolute power to the pur- 
chaser's ‘solicitors to reject a title made out by the "v endoi, however 
good such a title may be. The true view I think of this clause 
is taken by Lord Justice Lindley in Clml v. JFoocU^K In the 
course of his judgment his Lordship observes * 

The plaintiff bxies on a 'vviitten agieemeiit which contains the woidb ‘ siibjeei 
to the titl® being appioved by my solicitor/ What had the plaintiff to do at 
the trial ? He ought eithei to have piovedthat thetii-le was approved oi that 
theie was such a title tendoied as made it uiiieasonahle not to appxove it ” 

Hav'ing regard to these authorities, I am of opinion that it is 
not sufficient for the defendant in this ease to avoid his obliga- 
tions under the contract to complete the sale by merely 
showing that his solicitors were not satisfied that the title made 
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out l>y the plaiutitl was a marketable oiie. As observed by Loul 
Justice Cotton, in the Court of Appeal in llum^ v* Horne- 
Pai/ne^^\ he must also satisfy the Couit that his solicitors acted 
reasonably and bond fide. 

Now in this case there is no quebtioia about Mu MerwanjPs 
hand fries. Thexx is no doubt in my mind that Mi\ Merwanji 
acted with the most scrupulous good faith. Ho did not tiust 
to his unaided opinion^ but submitted a straightforward case to 
an eminent member ot our Bar, and it was only when his doubts 
were conhrmed that he adopted the attitude he did The ques- 
tion then is, di<l he act reasonably ? Lord Justice Lindley^s 
language in ClaJc Wood makes it quite clear as to what 
would be under simika circumstances reasonable conduct. Of 
the two things that a \cndor has to establish, when he desires 
to enforce a contract for sale with a condition that the title 
adduced should be to the satisfaction of the purchaser’s solici- 
tors, would be eithei to prove that the solicitors did approve 
of the title or that there was such a title tendered as made it 
unreasonable not to approve of it. The effect of all this is that 
the plaintiffs, before they can ^iicc^ed in compelling the defend- 
ant to peitorm his part of the contract, have to establish that 
they adduced ainl tendexcd such a title to the defendant that 
the rejection of it by the defendant’s solicitors was unreasonable. 
It would, therefore, be necessary now to examine what was the 
title made out and tendered by the plaintiffs to Mr. Merwanji. 
Was it bucli a title as vAOukl induco the Uoiirt to hold that its 
rejection by Air. Merwanji was unreasonable ? 

The plaintiffs have tendered to the Court evidence of their 
title to the property in question which io mainly documentary 
evidence produced from the records to the Collector of Bombay 
and from other sources. The Collector^ Head Surveyor, 
Mr. Vaidya, has gi\eu very osofiil evidence m the case and has 
produced many docuinenb. from his office, tracing’ the history 
of the dblemnl pieces of land whicli go to make up tiic property 
now coJitracted to le .oM ly thu piaintiiis. The history of 
the uitl'erent plots making up the laud on which the defendants 
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building standS; is iraced by Mr. Vaidya fiom as early a date 
as 1821. It is true that some of the documents produced on 
the plaintiffs^ behalf were not discovered till after the hearing 
commenced. They^ no doubt; help the Coiut to a certain extent. 

I think; however; that it would be but fair to the defendant to 
confine the consideration of the question to such evidence 
as was available in support of the plaintiffs^ title^ before the 
defendants solicitors finally pronounced their decision and 
rescinded the contract. Were the mateidals that were at the 
disposal of the detenclanfs solicitors and amilaVe io Iim 
sufficient to establish a title the rejection of which wmuld be 
considered by the Couit to be unreasonable ? Exhibit A*S7 sho'ws 
that the search taken by the clerk o£ the defendant solicitors 
was a fairly thorough and exhaustive seaich and was intelligently 
conducted. I feel perfectly ceitain that if the lecoids in the 
Collector's ofiice were personally inspected by Mr, Merwanji 
himself; if he had seen wdiat his cleik seems to have seen; if the 
various entries and documents produced from the Collector's 
office had been before Mr. Merwanji^s own eye, many of his 
doubts would undoubtedly ha^ e disappeared. There is no doubt 
that certain iiiaecuracies crept inio the answers given by the 
plaintiftV solicitors io his requisitions. Those mistakes were 
due to a diffeience in alphabetical maikingof certain plots of land 
on diffeient planS; with the result that they aggravated the 
doubts which had already been engendered in Mr. Merwmiiji^s 
miucL The disco\ ery of other documents; more especially of the 
agx’cemcnt of the 17th of June 1870; Exhibit A-20; explains 
away some of these mistakes. When, however; one carefully 
scrutinizes Exhibit A-37; which shows what materials were at 
the disposal of the defendant's solicitors, no doubt is left in my 
mind that vrliat was in the Collector's office and in the documents 
farniJied io the defendant's solicitors by the plaintiffs’ solicitors; 
afforded ample maierials to establish that the plaintiffs had in 
tliem more than a inaiketuble title to the property wdiich they 
contracted to sell. It was said on the, defendant's behalf that 
the services of Mr. Vaidya were not at their disposal and that 
the explanations wdiich he gave to the Court when producing 
the various documents before it; were not available to the defend- 
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feolkilor:?. TIiLiN) In no ‘loiib!: tliat 3,[r. VaicU a’s evidence 
ha- inat-n’inlly assi-teri tlie Conrt in iiuderstandiiig the various 
dKteiujioiit^ traeinaMjie liiswry o£ the cliflcrent plots of land in 
quo'tioiK i\ri% Vai'lya scoijjt» to have otuJieJ the history of this 
land Noiii.,* time, e.gc fee Gthor purposes and I have no doubt in 


uiy lanid tn.d it h*'* lia-I oeca a-ked to aive any information or 
i’uuihli any ^.rq'.Ianaiion of any particular entry in the C'-dIcetor’s 
books or of the documents in the files of the Collector's office^ 
air* Vaidiya vo'juld have done so^ lilerv-Taiji had not before 
iiiin tiio ori'jfina] entries and the documents iii'^pecteJ by ills 
e](Tk. ir lie had^ I think many of Iiis doubts would have been 
<lL-ipato<l. I caiiiiot help tbinkin-:* that if Mr. Merwanji^ instead 
of keatiiy^ tlic mlvance-^ an-l overtures of the plaintiffs^ solicitors 
in llie st^iiuKdiiNli nionaer In which he did^ had responded bo 
ihi‘!n and ineL tiien. In another Npirit by explaining to thcni his 
doubles and « iillicnltiey. lie wuiild have been in a very much 
better po--itioji to form hi*, opinion and would have formed a 
moA; Correct opinion to the plaintifiV title than he did. lie 
may ha\c been siiicely v ithin hiv j-j^hts in lefiLsing to say nioro 
ilidJi im did ji liL- eoire,-pu>uaeiico. But a^ the evidence 
procie led bun ‘IV nm ami tiie titiu vun traced and explained to 
nie, 1 could rut ruNi^u a eonclu.sion growing in iny mind that 
IMr. Merwanji would have iindeit-stood a great deal better the 


ufii’ct of what his clerk had ^uun; if he ha<l those material under 
his own observation. Thai kliv Merwanji^s studied silence and 
rufas.d to divulge the nature of his obj actions were in a great 
measure ruspouNiblu for the error into w'lnch he fell and the 
error into wliicli ho led his coun-el, is dear from the incident 


wuUi releronco to ilie lonn ui the deed of enfranchiseinent of 
Samoli land In iho agieeuicni botwocn tlic parties it was 
piovided that tlic i^onioii uf oho plaintitN/ land which ^vao 
originally acquired umkr sanads and which is spoken of as 
•Sanadi land was to bo by tliojn comoriod into quit and ground 
rent tenure and sold such. The phuntiiis uiiturcd into^iego^ 

liiitions vritli the Collector I'or the necessary conversion and it was 
eventually agreed that in consideration of a payment of Rs. 50^000 
to Covermnont. tlio Sanacli land was to be converted into land of 
and ground rent tcuuro. The defciidant wanting inform-* 
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atioii applied to tlie OolleGtor for the foim of the pioposed 
enfranehiseiiieBt deed and that form was sent to him. When 
the form was taken to the defendants solicitox^s^ he felt that 
the words in it or other the quit and ground rent for the time 
being payable^’ XYore objectionable. Ho seems to have formed 
a notion that if hi:^ client accepted the enfranchisement deed in 
that form, ho might be taken to ha\ e acquiesced in the contention 
of (jovernment that they were entitled at any time to raise the 
quit aiil ground lont payable for the Und, IIa\Ing formed this 
notion, he studiously keep? it to liimsclf, never informs the 
plaintifts’ solicitors that one of his main objections %Yas the 
presence of those words in the deed and it is not till the written 
statement is declared on tlie 28th of August 1900 that the 
plaintiffs^ ‘solicitors come to know that one of the defendant's 
contentions was that was not bound to accept a document 
of enfranchisement in the form submitted by the plainiiffs* 
solicitors with their answer to the said requisition, inasmuch as 
under the said form of document the defendant, by reason of 
the covenants theioin contained, would Le precluded from resist-* 
ing any future increase of the amount of the quit or ground 
rent which Government might seek to impose but would 
be liable to pay such increased quit or ground rent^k 
This objection is foimulatcd for the first time in the written 
statement. It is no uoubt tine tl at those voids objected to by 
Mr. Merwanji appear in the form annexed to the answers to 
requisitions and also appear in the foim sent to the defendant by 
the Collector. Now the true facts, as deposed to by Mr. Vaidya, 
are that this form vfas in the first instance put forward and 
adopted by Government on the 2nd of March 1907, as will appear 
from the endorsement on Exhibit A-5. On the 4th of December 
1908, however, Government altered the form and omitted the 
wmrds that were objectionable in Mr. Merwanji^s opinion, as will 
appear from the endorsement on Exhibit A-6. If Mr. Merwanji 
had only drawn the attention of the plaintiffs^ solicitors to this 
objection on his part, I have no doubt enquiries or representations 
would have been made in the Oollcetor^s office and it would have 
been discovered without any difficulty that the form had been 
altered and that by some oversight or mistake, the Collector's 
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OiViCo hm -j’nl lo il\:- *]r4<‘n»lint the oM foim Vv^lucli hatl heen 
al. i 3 pV'*n«-L In f,ic% ’Menvanji Lad the ne\v form l)efore 
liii.. 031 th-'* Id’ih *'.i* l7ih of Ail, n'-t; 13^)9 IrAoro the defendant^ 
iik u Aah ir.' ei '' js Hi- attenticn seern^, to have 

hr, u acinAI” fh iw n th: oiids:^Io3i of the obirotionabV clause 
.uvl y^t ]-*■ 5 iiL :d -ointeo; -lieiit ami iievoi gives tlie plaintiffs a 
oj 3'Ainin'^ thi* niisrako and lemovLig the inismirler- 
-landii.i, a ’naiUv or fict; die piaiiitirfs have obtraiued ei> 
i'ianrhi'-tM:v“iit ef their Sanadi land in the form tliat does not 
CAntiin tlie clau-e objected, to by the defendant/.s solicitors. It is 
h'ue fh»*y fhiaiued this on the litli oi December 1*309 but it is 
f'h*ariy that liie plaintifib, alter the dtli of Dccouihor 

v.r.^j. in i position to ohi'*jn ilie form in which tlicy even* 
toady 'hd ol ini^i in iris' mt irny difhculty at- any time that the 
d. 1 Si !a.rt lea-Iy t j Csnoplere. It has ]>cen urged on behalf 
.h.h ndjnt d,.. pleL'^tiiiV solicitors -were wrong in 
) ih-iii r*. vu "on e- vrain rcord^ilions. T think the plaintifxV 
o'i. iiijiA vj.’< n'tliin tlvnr ii:;]ifsAn r^dusing, 

a t;-‘ V >.'h t *1 ‘n>v. * r ' m:** i-f thr-” rc-pnhitiom 

lo / yb/^*’ ' ,y //<’ ' ' ;b'‘ at Appeal hold roferiing 

0 'icih.'i . n. - cs ij.v<o m tlii^ case that ‘^bsuch 

»;U.‘-tion iy the jar Am- ‘‘‘A maiciinis -^.-'erc not proper cpic^stJons 
to Ini par ill rt.;.nl .iiions lot/itliA Lord Juslico Ja-rnos says ; 

^ f am of f ‘pinion that the ^jiie-^iion put by the pm chaser 
U anything hnt a i ^nisition. It a soarching interrogatory 
pul to tlie vendor'* ami ihelr ‘^olieiiois/' and it was held in this 
ca^^c iliHi noilher the \0!ido3L nor their -olicitoi s weie bound to 
answer any pair of the rciiji-itlom 

Whetlior tlie plaintifiV solicitors vreie wise in lefusino’ to 

o 

aiiswcr t]'n> re.i’.usition, !•, ^nothor question, Ijut the fact remains 
that in ilioir -.k-f^ire to avoid contlict, they eventually did most 
fully anmver the requmiiioiis in their letter of the 29th of March 
1909. As I ohservol before, the plaintifiV solicitors ^Yere un- 
douhtodly in error in the explanation they give with reference to 
certain small plots of land which go to make up the whole of 
the land contracted to he sohl. How this mistake arose would 


( 1 ) ilSTflj 10 oil D. CCS. 
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become quite clear at a glance by puttiiig the two plans^ one 
annexed to Exhibit A-19 and another annexed to Exhibit 
side by side. The plou iiiaikod B in Exhibit A-ID happens to bo 
niaiked 0 in EiLibit 2J. The plol winch is inaiked C in 
Exhibit A-ID h marked D in Exhibit A-£9^ and the plot which ib 
marked D in A^ld Is maiked 13 in A-2 K At the time when this 
inisiinder standing aios'^^ miTOitiinatcly Exhibit 29 had not been 
cliscoveredj, and hence the diCciiUL3 in idcniifjing the plots by 
letters and making the mcasUiCmc^m j of tUe'^e plots fd in with the 
plotb descilbcd by alphabetical letLil ig. I do not think^ how- 
ever^ that that iristaLe Las a^y icd cu ct on the question 
between the paities. As I haveobseiwed above^ il Jlerwanji 
had been less icbcrved, i£ he had not hold Ilcserb. Little & Co, 
at amT3 length, i£ iliOie lial been iutelwiew'-s between the respect- 
ive solicitois, if Mr. Mein anji liiui'sclf had iiiopecteJ the records 
in the Collector’s ofFico and seen the Ciitrlcs and the documents 
there for himself, I have no doubt that all his doubts would 
have \anishcd. 
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The c\idenco as to the pi lintitV tUlc consists mainly, as I 
have obsor\cd ab )vc, of doeumLiib 'ahich come from tbe Collec- 
tor’s custody an 1 riht r soiucts. Oino the Iieiiing, I have care- 
fully gone through ihi dociiinen'aiy cv lienee lecoilcl in this 
case by the h^ht ol iho oiil by 11i\ Vaidya, and 

I l)a\o come to Jic coach sion th th-^ pld itilE ln\o mule o it 
a much bethr tide to dm r prop-^ - mil i nrny people 

in Bombaj^ \i 0 ull be ebb te «ako ouj \ wh expect to a grtaL 
mmy piopcities. 1 d,o not pir_j_iOW w ^o uio a " toiled discus- 
•51011 of the larlous dccnneij. tut go iopro^^ the plaintiffs’ 
title to iho piopcity they c^niraebl to sell. It seems to me 
that the ducussion bofoie mo a, to ivi ether the pLiinufTs were 
bound to in sko out a 60 yeir d titL, as ciiiuen led by ilr. Jardine, 
or wiiethei the d fondant \\a^ to accept a 20 yeais’ title, 

as contend nl by Air. In\ erarity fn ike plaintltfb, is of no real 
importance in this cisi. The pkiiaiiffs ii thm instance ha\o 
been abb io make out a siti ff ictory tiob ivhich extends to a 
period eon^i hixibly oi :r 60 jmi’s, nnixy of the ohjcetioiis 
that ivore urged on belrilf of the -le'ea 1 iiii ,eem io me to be with- 
out any substance. 3br iirdiiice, Air. ear line cmLni'lcd that there 
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'wero in the pos^o^-^ijii o£ Ki^l Shxik D^uvooL In l^oJ ho 
seoiii^ to IkXTo mxJc a default in p tying the Government dii^s 
and the Lind ums ^old anl purchn'^edi by the late Mr. Maiiekji 
Cur-xtji^ wh dariog Li^ aie-iiiae^ a proininent citizen of 
Bombay* Mr. Maiiokji Cnr^eiji held the land from 1839 to 
3813 and during hib ocenpaney he used a portion of the land for 
quariying stone, nidi tlio re dt that the (jimrry wa^ converted 
into a tank. In 1819 Jlxnekji Cmsetji ina'lc oxtr this tank to 
Govcrumfiii for public p tip ^ as the ''tq>p]y of Vector was 
scarce in that locdny. Tli tai>\ xcus gi\cii for the use of the 
public as a ni nmial to IiA I <tt J i tber* It WiVi subsequently 
exemptc i from tb i pn viuenu oi the g’xsuu I rent, and by orders 
of GoxmrnniCiit rent tx the e.vt*'ni (A ids. io-lJ-2 biing tbc 
proportional* i\iit oi thu ! rad gi\ on up, na^ remitted liy Govern* 
lueiit. The land so e/ncii up by Idr. Man^kji Cursexji is desig- 
nitcd as tiiik lunl mul ex^ ^ on tin* plan a:tiched to Exhi- 
1)3 1 A-D nnukoi v/itli tlie x urd ‘Tank Aiccr he ga\o up the 
tmL Lxiid fo ibo ii-.e of tie p ddic in tlio joir 1859 by a deed- 
poll beadng cUtc tln3 3 All oi* December IS >9, he conxcyel two 
p! f ^ marked A and D to the iirm of Tieoclur L Go. These two 
p!ot^ A and ]) Auiiiii mI in the |0'»^C5sion of the firm till they 
xvere cou\<‘\td i) thj limit A ILibiliiy Compiny. the present 
plaiiiiiijb. Bo iiicil so iar Oi plots A tinl D txro concerned, xxm 
haco the fact lhab tlicy ver^ from 1321 to 1 Sj 3 in the possession 
of iva>d Hlicxik DavVoof] ; from iSJb to 185) they wmre in the 
pu^msdon Oi Air. ABuiOhji Ciirsetji; from 185) to 1867 they 
were ixi tlio pO'^se^don of Treacacr Co.; audfrom iSi)7 up to date 
they have been in the possession of the plaintiffs. Then xvo 
have two bmall plots il and C, These plots in the first mstance 
formed a portion of the tank land and got into the possession of 
the Atimicipality. The niijor portion of the tank land even- 
tually cam) bxck to Air. Aluiokji Cursotji but these two small 
poitioos nc‘ver cxui3 t) hU po^*-es‘'iou and remained with the 
;ilunic![?aliiy. Tiia liisn of L'r'viaAier cc Co. ;iC<|3iin d iliCbO ])lots 
i?i Ike eai’^y oaj J ihuik in iSb) and auctlier In l8Gd 

from the Alunk-ipality. Tae Alanieinxi audioritios do not 
appear to have obtained the previous .sanction of Govci'iimcnt 
to the sale of these and uthor plots of IuikI in Bombay but 
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Goveinaiont aei|Tiio^ce<l in the StJ^l ’^ales ani waived all objec- 
tions to tlie^o sales on tlieir part by rc-asse&sini; and rc imposing 
tlid lisiul fjuit and giouid rent a^seb^siuent on tliese plots, 
Tlio fii\n of hxddizv A Oo. licll tlie^^o plob^, till 1837 and from 
tint time the present pbintuib Inve been in possoss’oii. The 
only ILvy in the title to ih^sz plots that can possibly be urged^ 
is that ilio Mnnielpabty were not entitled to sell without 
Government sanction. Govcinmont condoned this informality 
in the sales and piactieally assciitcl to them when they re- 
imposed quit and gro ml rcxit ii\j uil I think any app.choiision 
that the tiib of the plalatifis would bo imrerilled after so many 
jmacs of xinlntemiptcd and undisputed possession merely because 
of this inlonnxliiy or defecy in tlio sab would, I think, come 
well iiiidor the eite^ory of perils that were stigmatized as 
^^majlnary onl chunudcald’ 

The only odier plot that icmaiiis to bo considered is the lank 
land. This plot w’ls in Shaik DawooVs possession between 
1823 and 1S3J. In lldl Me Mandcji Cuesetji acquired it at 
the Cdloctodis sab. lie hell it tdl 1819. The Municipality 
raiuiur 1 ii po^se.din ol It uom 1819 to about 1S35: 
Mr Minelqi ro-acpiltod this lail iinlcrcobain term:, which it is 
unuecoo^ary to ot cut Imro oa 1 he c\ mitualiy sol I the land to the 
present plahmiib by i convoymice dated the ist of August 1870, 
Exhibit A-29, and the plaintiib have retained possession of the 
land ever since. 


This shortly is the history of the diEforoiit plots of laud which 
go to make up the property contracted to be sold. There can, 
I think, be no deubt t!ut (hetiilo- saeb a^^^ the plaintifih have 
lUiVle out to Iheie p: },«eihy, i-j, te put it at the very lowest, 
ceriiinly a mrrkvlible tiil-n As I observed cibovc, it is a 
bettor ii'Jo tlian many owuoim in 33ombay could make out to 
their properly. It juAirl-j to a period considerably beyond 
SiKty years and 1) my mind it i , mi muuip-achablG title that the 
pLuutilb hive sucjee led in in iking out to their property. To 
reject sucli a title b touiymiiil uimensonable, and I find that 
Mr. Merwanji was not right wlion ho decided that the plaintiffs 
had failed to make out a marketable title, The opinion, no 
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doubt, was hoiesfcly forined in tho light o£ what vvas before 
Mr. Morwanji, b it ia my opiniou be failed corroetly to appreciate 
tbe materials, reference to wbich his investigating clerk had 
placed before him. The learned counsel, to •whom the ca-jO 
was submitted, shxroi Mr. Merwaiji’s doubts and difficulties 
because he really had not before him everything that should 
have been placed for h’s consiJeratio i. hlr. Merwanji was con- 
tent to place before counsel all that was before hisn, but all 
that was before him was not ad that he coul 1 have had, if ho 
had cither personally investigated the Codoctor’s records anl 
inspected all the entries and documents referred to by his clerk 
in Exhibit A*37 and if he had bee i a little more open and com- 
muuicativc to the vendor’s solicdois. In spito of all his doubts, 
Mr. Lowndes docs in his opinion siy that “the title is a fair 
holding one anJ might be accepted without in’ich risk, if the 
vendor Company would give an indemnity bond. They arc a 
substantial Company whose indemnity would, I imagine, bo a 
fair security.” Mr. Merwanji seems to have ignored this por- 
tion of counsel’s opinion altogether and never suggested the 
plaintiffs giving the defendant an indemnity bond. 

Having regard, therefore, to all tlm circ imAanees of this case, 
I have CO ne to the conclut,ion not only that the plaintiffs heave 
a marketable title to their property and have e^tabUshoil it to 
the satistaotiou of the Court but that they had made out a 
niarketahlo title before the same was rejected by the parcha'ier’.s 
solicitors. 

I further hold that to reject a title such as was tendered, was 
under the circumstances uureasonable and that the consequent 
attempt to rescind the contract on the part of the defendant was 
wholly unjustifiable. 

[After finding on the various issues his Lordship proceeded — ] 

I hold that the plaintiffs are entitled to specific performance 
of the contract, and decree that the defendant do pay to the 
plaintifis the sum of Rs. 1,50,000 with interest thereoa at 5 per 
cent, per annum from the 1st of October 1908 till payment— the 
plaintiffs in their turn to convey the premises contracted to bo 
sold and give vacant possession thereof to the defendant. 
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I Iiavc coiisiAerecl the question of co^ts and hive coinc to the 
conclusion that the defeiKlant must pay to the plaintiffs their 
whole co^s of this suit. Even after the plaintiffs had led their 
evidence and proved their titlC; the defendant up to the very last 
persisted in m lint lining that they had no marketable title to 
their pioperty, I do not think this is a case in which any 
portion of the plaintiff's^ costs should be disallowecL 

Attorneys for the plaintiffs : Messrs. if Co. 

Attorneys for the defendant: Messrs^ BielncUjf Me) louijh f 


*v. VJCT. i:. 


OMGINAIi CIVIL. 


Pnh‘'hUTJ ryjW;^ uAilsOihlh, rL'.iXjiiT \nd Airrj-L'.KT, v. h'AM- 
GOPAL ]iinAL-\L I'Tiir/a-, Dramrois'is UL?roxnnMs 

ArfYdi'oii 071' ‘Slidinienf /o;' (:indlo7' oj Coi'd — Jjfjjcnl fi idu 

ordc 7 ^ of Cull. PiOi'^cd'ij' CoJj (Ad f’' of l!fOo), ,wc£wd {of mal 

^^ohc'Jub ff 11 -'LiJIa.. A.Uo>niod A‘d (/A of i>cdiou l(h 

Tn aviui foi p,viit:oii of hiiii!]} . Jie p iitks aoiuo Hn 

wftT tl«' hiriilei (o ja'iniwtiou, (iiifl n <oiiieai order of udVio'iCL ^v nikmi. 
A MUiihr agreoiiioiii leftaiiu to tlie .-amc- arLiiiViois questions as to ILo 
partition 01 KBcli aoiiio\ cable j lopcirv as vm', outside tlio jniibdictioii of llic 
(,'omi in llie suit. 

Tlic aihiiiaiois diMq^notd on cialaiu ]*idnts, bm. uisloan otAcfcrriug ilici 
differeac»‘h (as tii>‘ agreeiuGiits of inh-rcnco authoiisod thorn to do) to an iinn)iio» 
ihey snunnilod flioir ouii opinions in tliu loini of a i>])ecial case for llic opinion 
oftbel’ouu, hi doing so they ])urpoited to act under the provisions af the 


^ Oiiyhni {Suit Ko. 781 o{ 1008. 
Appeal jSo. 19 of 1010. 
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Chii Procetlu o Code (Act V of 10)8'^, Scliodulo II, lulc 11 (i), and of tlie 
Indim Aibitratjoa Act (IX of iSsaO), section 10 (b)(2), 

Tlie matter was decided In the Cheinhcr Judge, and an appeal “wespicfoiied 
again&t the deciaion 

irefti: Ihet no appe d 1 ty. 

Inismmli aa tht sx^ec al case was in no <^ense an aw aid, it did not come 
within the Civil Pioceiluie Cide fAet V of 1^08), Schedule II, iiile iKDj 
but, in so far as it relat d to the cement which was not tho subject of the 
C'ouit’s ouXi, it fell iindn the Tudmn Aibitiaiiou Act (IX of 1899), sottion 
10 (b){2). 

Suir No. 7S1 of 1903 was filod By the aboveiiained plaintiff 
against liis father and brothers for paitition oi the joint family 
properly^ such as\\as sduatc outside the jurisdiction of 

the High (Joint. Subsequently, on 9th July 1909, two agree-* 
rnent^ of itftrence to arbitiation were entered into by the 
parties The lirst lelated to the mattcis in dispute in the suit, 
and the •second to the property situate outside the jurisdiction. 
On IGth July 1909 a consent order was taken in the suit, sanc- 
tioning the first agreeiueiit as foi ilie benefit of the mi nor 3rJ 
dof<‘ndnni, and referring the matters to arbitration. All the 
dispute^ \\ith legawd ii the piopeily were thus referred to the 
ailiiliation of Mihi and Merwanji, t\io Attorneys of 

the High Coiiit, i ith powei in ci.e of disi»recmeui to refer to 
an nm[/irt. 

In ilio coiusj of the atbiiration piocccdings the question arose 
as to w'hether pio\ision should be made tor tho marriage 
expeLues of tho 3id deieudant and fir the maintenance and 
mirriaqe cxpjnsc*^' of the 1st dehndant-^^ daiigliter, Batiii, before 
a^eerhaining what wa-^ joint propeily for tho purposes of parti-* 
t'on. The atbiA’atoi^ were unable to agree on the question, 

(9 lT|tn aio i’«-fc nito ly au oulci of tic i unit, tlir aibiiratox oi iimpiie may* 
wub il Q liiiXQ of tlu rouiii* «tiato tlic awud a> to lie wliolcor my ))&ii tl creof lu 
tSe f m t f *1 I il ta*^c f i»* the opauon of the Coiri, ai d tlit Court sliuil d« liver 
it opuiumtlhio li, dtall unkrsneb opiioon lo hj .iddcd to and totem |ait 

of t If awauL ' 

U} «nr aihiadoH cn ninplu mtiiguiidci a submMoa dull, uiiks^ a diffeicut 
^ iiiicmtimi Is e pies^ed theiviii,"— 

{h) bftvc p wer to ite a special ense te tbe opiuioa of tbe on a»y 
iEvolvcil/^ 
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inste.vl of icieriing it to an umpire^ they set out tlie facts 
aii'l owu opinion', thereon ond submitted them in the form 
cf a ^ro'jial ca-e loi the opinion of the Iii':;h Court, The case 
'O suhmitnd prnpovte<l ti be a *'• special case pnisuant to the 
prt:vihi..i!s of la'.o jL 2nj. Sehc-Iule of tlie Code of Civil Prooe* 
dm 40 rihl so'j'.iju 10^ cbii-.e (1) ol the Indian Arbitiation Act/^ 

The ihatier came bufore MacIeoJ, J., in Chambers, and the 
kaincd JiidiVe IiAd that Ijcfere partitioning the joint family 
piopoilics a reasonable sum diouLl be sot apait for the marriage 
exivmses of tlie Ord clefo'idant and a reasonable sum should also 
he piesontecl to ilatiii to bo appropiiated toner marriage and 

Moklava*^ e^pens^.?. 

Tiie plaintiiL appealedi. 

J [jAtv. v.ilh S ^alvad, for the appellant, 
for the let lo^pondent. 

Ij/iirnd A for the Slid find 3rd respondents. 


S'( ii-n'. c. ,r. qTU‘.tio;i in tliis case at tlio outsi't 

v.lf Ui' 1 - . 1 ’ 3 ’- appaal vnl] lie, 

If.!.- <.j r.-Vv! i' p (. 11.1 itJ ji-uuit ae opiniyn ovprcsseJ by ti'O 
k.iihu'l .jud^e upon a special case stated to him, 

p.ui pel till', to ] •? stated ■» tie luittor of an aibitratiou between 
the phiiiui! andtlie defend nils in Suit Xo. 7S] of 3 DOS, inii- 
suauL to a Consent Jud-c', Or-ler of ibo 13th July 3 900 and in 
tiio unit r of the Indun Ailitiation Act, 3S90, and an aibitra- 
t’cu boiw.-ai ruidiotnmla-, Kamsopal, and Eam^opal llimlal, 
li.iihiiniiajan Uaing(.ipal and ivcsliavdeo i\.j,mf>opal, pursuant 
til an r.M-roement liotwoen tiiein, dated rhe 9 th July 1909 The 
panics to thi-, hist-namcd of,rocmenfc aie the naitios to Suit 
-No. 7tl. 

J he .'ipeeial cue states th it tae suit was instituted for parti- 
tii>a of the propertiei other than the immovcible properties 
Mtuatc outside the jurisdiction of the Court Ixdonging to the 
joint fauiily eoiisi J,ing of the plaintiff and the defendant<. On 

the 9th of July 1909 two agreements were cntoied into bottucen 
thi- parties. 
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of tlio spoeioJ. case statc*^ ; — 

'’'By till' fiis^ ag’C?uioiJ the- p'irtip-. agiecd 'inta' 'flut U> r.lVr ;o the awaid, 
dpiH’miiintion ind 'hua ai biiriliioR of M-o-r.j.'i* T. i];]inwivuua'-. Xuionenda^ 
Malvi aad Mcrwnnji TCnikki'K^ Alpaiv ilh. Atltjrnt'y's cl' tlas Honourable 
(’ouH, to as-'ciluti aril dotorininc tho ino^e\l>lc }>jopeitii8^ and a^srts >i'n.oiri6d 
ill tlio 'snid agiO'-ouent beloogmg to the sanl loinf; f.naih in Licit the =tid 
a]])il-ralo7s mighi hold tlv s-ml 7^iu hotinn Bimgopil ciHiiL'-'d to the leliefs 
. ] iniu-ii ill lliG above sint and to eileoi a partiti^-n of the said pi‘0])0ities between 
ihop.aities on the looting th-'i of tlieia cnti’leU to an eonal ono- 
b'liitli sliare i herein *' 

Clause 4 says : — 

“By the '^oooiid apieomont the paiLie^^ agieed to lyfei to tiio awnd, 'lotei- 
mutation and final ai Imration ofiln'xud Mcs^t^ T' i]iIunn.riG:is K'uot-inidx^s 
’\j ilvi and Mei K'likhn'^io Ainauvilli iou.-e:ilain Bjo juopci oilier 

11. an those tlrd mn\ be liold ]>vih> *'i d arhhra: in be cnxciNvl h\ 'yLe 

nforesaiJ Mill an 1 ht i.ilo* im rMi?y •I'-i oiin*-; mic'pr^t thox^eof. ai)du> eifoit 
ii ’tuMiio:: thmeot bviiv,ei>n th« pruhie, on tin* b,uthig nihi' aidt 

rj]aU"*0 n '■tltf-s 

aCV)ii'<ht dndgo’'. Oule., dni.^d ihr Ii.tb ]\m,K laubMn th** -aul 
Milt, ilii'sud !ir>l ii;iOeni( nt of ioLtmum wa^ .bitu.'d to be f«ji thu bment 
of tlu> Ihd -kfiii'hnt and ? auction, .h and ij wa^ »ndM;id that tla' ntaitda 
nil iitn.ned ill ib* .sail a i'u r.- <1 udkui- * h,^ i»fhnud to rhe nrhitiaiion 
i,rthi‘ ("1 a' idii ito: 

Tiit^ii the ca'^e pioeociY to ccilt-n f|n"iion^ v/liich have 
arisen as to whe-they money- shoiilil b.m'* t npmt lor the mar- 
liage e\pensOs or ci rlmi] tii ile an 1 lemale meiubcis of the 
i'aiiiily and for the mniiih'intneo ii ghi nnaol Ratni. Clause^ 

12, V^ and 14 are as 

•' i± iho aibiLuilor TubhiiUdUchy Kaiot cnd.i'; dn iw ji-Ib rlcit no stun 
should be Sit apaiL fm ihe ce.poiHis of Jiiamagoor Kuslmkho, or lor ilir* 
expenses of unuilnge and * hb>Kii»a * unJ niiintciunco of Ihuui , nor. ui iho 
.iliosuatjhx*, any Mim pie sni'ea i’o hoi wbiih nri> be uppiopimtod for ]iu 
xnan'lage oxijens.‘a 

' i;>. The aibiliatoi Menvargi Kaikhnsio a'wauls tktL a iCL-onaMc sum 
slionld he set apart for tihe expenses of inai lingo id. Ke-hivdeo and for tho 
expoarioa of nniuiago, Olohuva ’ end )nulukJiU.neo of Hatni; oj, in the aller- 
native, a roasoinible sum may be pTcsonUd to lui </Ufc of tlie joint fifiuily 
X>vopevty whioli lany be appu)])rlaied for her inarrui<,n exjiensixs, 

ji im-0 


m 

lOlO, 

r trusnoriTra- 

OAS 

RAinj-oPAU 

K \Mtnn AL 
IIlRAi Ai . 



134 


THE INDIAN LAW EEPORTS. [YOL. XXXY, 


1910. 


PUBSITOTUM- 

lUS 

U 

BAiraoPAi. 


1 f. The que^ions of law for the opiaion of the Court are whether before 
partitioning the said ioiiit family properties a reasonable sum should be set 
npait by the aibitiatois out of the said piopeities . 

«•(!) To provide for the maniage expenses of the 3rd defendant Keshav- 
<leOj the nnmaiiied son of Ramgopal Hiralab the 1st defendant, and 

^^(2) To provide for the inaintenancej marriage and ^ MoMava’ expenses of 
Bdi Bitni, the nmnaiiied daughtei of the 1st defendant, 

Or, in the alteinatne, a leasonable sum may be piesented to her which 
may be appropriated for her marriage and * MoMava ’ expenses.’’ 

It was necessary to provide for the reference to the arbitra- 
tors by the two agreements because owing to want of jurisdic- 
tion all the questions between the parties could not be raised 
in the suit in which the Consent Order was made, 

Now, where there is a reference with the intervention of a 
Court of justice, the provisions of the Indian Arbitration Act 
do not apply, and the powers of the arbitrators are governed by 
the 2nd Schedule of the Civil Procedure Code. (See the pre- 
amble to the Indian Arliitration Act and section 89 of the Civil 
Procedure Code ) Therefore, with regard to the arbitration so 
far as it affects the subject of the suit, the arbitrators could only 
take the opinion of the Couii under rule 11 of Schedule II of 
the Ci\il Procedme Code, which provides that upon any refer- 
ence by an oa*der of the Court, the arbitrator or umpire may, 
with the leave of the Court, stato the award as to the whole or 
any part thereof in the form of a special case for the opinion of 
the Court, and the Court shall deliver its opinion thereon and 
shall order such opinion to be added to and form part of the 
award. With regard to the other agreement of the 9th of July 
the pro’^ isions of the Indian A.r]}itration Act applj^ The only 
section of that Act, wliioh gives the arbitrators power to take 
the opinion of the Cou3'i, is section 10 (i), which provides that 
they shall have power to state a special case for the opinion of 
the Court on any question of law involved. 

It ih conceded that if the ar]>itrators are merely stating a 
ease hit tlie opinion of .the Court before they have made an 
award no appeal lies, as has been decided^ in England with 
reference to section 19 of the Indian Arbitration Act of 1880, 
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in In re KnigU md Talermele Permanent Building Soeieig^'^ 
hi u Moll and Steamship Company and Bristol Steam JYmi^ 
gation Comjjany^^'^. It is^ however, contended that this special 
case is an award in the form of a special case which the arbi* 
trators were competent to submit either under rule 11 of the 
2nd Schedule of the Civil Procedure Code or section 10 of the 
Indian Arbitration Act, and that an appeal is expressly provided 
for by section 104 of the Civil Procedure Code. 

With reference to the scope of section 10* (5) of the Indian 
Arbitration Act, it is material to note that in the English 
Arbitration Act^ upon which the Indian Arbitration Act was 
based, there are two sections providing for references to the 
Court by arbitrators, namely section 7 ('^'), which permits the 
arbitrators to ^state an award as to the whole or part thereof in 
the form of a special ease for the opinion of the Court, and 
section 19, which permits them to state, in the form of a special 
ca>se for the opinion of the Court, any question of law arising 
in the course of the reference. It appears to us that the legis- 
lature in framing section 10 {h) of the Indian Arbitration Act 
has deliberately followed the wording of section 19 of the 
English Act and in framing rule 11 of the 2nd Schedule of the 
Civil Procedure Code lias followed the wording of section 7 (S) 
of the English Act. 

According to the decisions of the Court of Appeal in England 
in In re Knight and Taber nade Pennanent Building Soeiety^^^ 
and In re Kirhlealkmn Local Board and StocMon Middles- 
borough Water Boafd^^\ an appeal lies from the opinion of the 
Court expressed upon an award stated in the form of a special 
case, and that is provided for by section 104 of the Civil Proce- 
dure Code. 

It has, therefore, been necessary for counsel on behalf of the 
appellant to argue that the ^special case with which we are 
concerned is an award stated in the form of a special case. This 
argumenL is only material with reference to the arbitration 
proceeding under the Consent Judges Order of the 16th of 

0) Q. B, Gi3. m (190G) 05 L. T. 7G0. 

(.0 11803] 1 Q, K 370. 
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July* The agreciJioni vriucli was adopted by ihat orJor providovS 
thao ^Hlic arbitrators arc authorised from time to time to make 
ail iivemn award or aveards or laake or direct partial distribution 
or distributions of too said property and in ease the said arbi- 
trators .shall by reason of disagreement or any other cause fail 
to make an award or determine any matter or matters hereby 
3’eicrrcd to theni, the matter or niattors a^ to which there shall 
be such failure be and ihe-y arc hereby referred to the umpirage 
and decision of such person as the said arbiiiators shall before 
entering upon this reference appoint to act as umpire who shall 
likewise have authority to make an i>^ieriti} award or a^vards/^ 
The agTceincnt, iheroforC;, provides that in the ease of disagree* 
incnt between tlic iXrLiirators which prevents them from making 
an award such as i'. contemplated in the agieementj the matter 
in diflercncc is to be referred to an umpire wdio sliali make the 
award. 


X'ow, the special eru-.u discloses a dificrcDce of opinion between 
the aibitraioi^^ mul tacio has boon no roierencc to any umpire 
and wu Me unabic to lioJd iiial the mere use (in oar ophnoUj 
a mbdalejn u,e) oi the ’v'/oi'I .iwarJ iu cJaiiscs 12 and 13 of 
the 'pueiji CH-e, eeu.Cids ,, reiei^.iico to* the Court for its 
(jjaamn ujum a ‘uribi<.aicc betwoun ai biu*atoris into an award 
in the foim of o spoddl case. The special eaoc is in no sense 
an award, Hie award would have to provide^ if any provision 
is in law nt'Cebsary foi the expenses of tlio marriage of Keshavdeo 
or of llatnh Vvdiat sum sUould be set aside j; but no sum is 
Uicniio5K‘d in the ca-e as having been agreed upon between the 
arbitrators as a rea'^onablc and proper sum. Again, the special 
case leaves it open to tlie Court to take a view which is not the 
view of eitlier of the arbitraious upon the qiibstions submitted, 

lucre isj therefore, no award winch can be adopted bv the 
Court Dy tiic mere expression of its opinion, and the case can 
only be, as it is expressed to be in clause Id, a statement of a 
<|Uc.stion of law for the opinion of the Court. 


We arc of opinion iliat this is not a case which falls under 
rule 11 of the 2m\ Scliodiilc of the Civil Procedure Code; 
but that it falls under section 10 of the Indian Arbitration 
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Act in so far as it relates io the agreement which was not the 

subject of the Court’s order of the 16th July 1909 ; and that, rTO3Hoxt;st- 

therefore, no appeal lies. Eamootah 

I?* 

We dismiss tlic appeal with eobts. Famgopax. 

HiBAIiAL. 

Jjipeal dismhseit 


Attorneys for the appellant: Mes^is* 3Iali?\ Uiu/lal) Mody mid 
BancMimlica* 

Attorneys for the lespondcnt : Mcbbi’S. MtcLueUf Mcwanji mid 
Momer, 

K. Mol. IC. 

CRIMINAL REVIEW. 

JBfftjiC M}\ Jmhre BaUhehr and Mr* Jubtice Bao* 

EMPEPOE EULJl hlTYA.* 

Oriminal Braced lifo Code V of 1^ hcciton 5b j — I ndian Final Code ^epfemher 9* 

{Act XL F" of sfcliou 7S--^Whipj^mtj Act {IV oj 1909% bedion • 

BtnUnce of toMp ping only passed on accimd'— Order io acemed to notify 
his res id ait e-"-- Validity of the order* 

Sooiion 505 of the Cihniiul Pxocuduru Code (Act Y of 1898) mti4 be sti icily 
coBstiued. The older conteuipUtod In the sectioii cm onh be made at the 
tiBie of passing benteaco of tiaiibpoitaiiou oi imprl^onmcnl upon a convict. Ifc 
caimot be made wlieie tlie Cuiul, m^ttad oi pas'?ing that &onicnte, pab,£e a 
sentence of whipping. 

The High Court sent foi the papers of this case on review of 
statement of criminal work. 

The facts of the case are stated in the judgment. 

A. A, Sha/i, acting Government Pleader, for the Crown. 

There was no appearance for the accused. 

Batcheloh, J. : —In this case one Pulji valad Ditya has been 
convicted of house-breaking under section 454 and of having 
suffered certain previous convictions which bring his case within 


^ Criminal Eeview Iso. *232 cf 1910* 
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75 of tile lu«Hia P. u-ti CoJo Thu bDiitcnco upon him 
was thi'l lie '•lUaT SO nadcr tlio Whipphig Act IV 

Oi' TOO-i*, and to tiial ‘cnt::iec v:o^ adilod lui order^ under 

section Vj! J the hVi: lina,* P^ocidiuo Oodie, directing that the 
COIR iei '•hoiiPi ij^tirv lii ic-srleiice or eharige of lesidence for a 
pcj ifjd cd in t* y* <ir- , 


W Cali' d fv.: tLr pap’ I-. Ill the ca'=3 in cider to -satisfy our- 
-jolve-’ vcnc'ther thn order under section 565 could he supportech 
niid we have heaid the leciruod CTOverniiient PleadcT ni its favour. 
V e aie of opinion that ihe order camiot; stand. So far as the 
jdain word'' of oection 565 go it ^joenis to us dear that the order 
eaimot ho hnnight within Piuul. For tho .vjction in teinia allows 
of Mich Ji!i onh^“ htiug uiUL'e only at tiic iL-nc of passing 
Ncnt^-iiCe'' of irans]}oitaii‘ n or imprisonment on the accused, and 
it provider tinat hi-- residence and dmiige of lu-sidonce after 
release'' he iiouhed. 


It UH eh a* tlnil uiifie thoiv m }io .'^entonce of transpoi taiion 
ur impii‘onni' at .j.d ao jvh ,.f the convict thereafter the 
ecti m d .* ' I'jjK , i .<.t\ liii'A cl -ud^ order, 

1'ht n .wii.a. a: Pa .'d . ii , lUi-voar. calied our attention 
t j tlij hu’ ihi' fti*. urn'!*' ei '.curn 5o5 of tiu tJrnniiial Pro- 
Cod poau ^ed.ly idii jv ila, voidb of ^eclioii 7o of the 
Indliaii lAuai C»d^_y cO'i, thudoio^ aie Iniulod lo the case of a 
stiilvucv f‘l tianDpurt<itioii oj* iuijjri^.onnient as Jescnhed in 
section 75 of th^. PuneJ Cod., nnu it in god that the Court 
ciuivictir.g thu ciccu.slm] pciv^n P. not de[<rived o.t il-tj power to 
iiiahe this order umler >citi«)U odo. nierdj^ Lsy reason of the 
eh'crvUistcinecs that iimtcadi oi pasdng a henienee of transporta- 
tion or iiuprisoiUiient it prei’ois that aiternat'ne sentence of 
vriii]>plng wliidj i- a lacis, iuh-iitutc for tuin.spQria.tion or iui- 
pruoumenh and in buppoi t oi this aigumeiiG it ii pointed out. 
ih.it whereas Section 505 iwu addied to the Code in 1898^ the 
present V hdp/pxng Act did uol uoconie law until 1900* 

Tills latter arguijieiitj Iiowei Cl, vhieh might otherwise have 
force, '^cents to u-} to he mei hy the fact that when section 5G5 
Was enacted in 189S, thoro was on the Statute Eook <i 'Whijiping 
Act/ nadnely/ VI of wdiich^ so fur as we a^re coiiccrncd with 



YOU XXXY.] BOMBAY SEBIES* 

was iflentical with the latter Act of 1909, That being so, 
it seems to us that section 565 must be constiuccl strictly and 
that when the Legislature “^ays that snch an order^ as is there 
described, ^iiay be made at the time of passing sentence of trans- 
portation or imprisonment so as to p> ovide for a certain notiflca- 
tion afte.r the lelease of the convict, it must be taken that the 
tJoart^ powder is limited to the case*^ there specifically desciibed, 
and does not extend to cases wheie the Court, insteKl of parsing 
that sentence, pa‘=^ses a sentence ot \\ hipping. 

For these leasons nm ^ct a^ido the older iindei section 565 of 
the Criminal Piocedme t^ode. 


OrfJpi a ^ile, 

V K. 


APPELLATE CIVIL, 


B(foie 3fr» Jiistue Oh nidiWmLftr an / Mi, tTinfac Iltafv) 

fHANMALVPxl CHENB\sl?l rEWHNKAI (onorNiL 
Afpellvm, A DUb yAOAB MillOMDl) BUHEN BABBB 

KdATlB (oEiaiJv \n Dm rNBAsr), RLsroNDEii r ** 

Zimihnon id (XV ot t^J % s^etion li— ‘Com t-- Lite}})) eiahon-^-Comt 
tn Bnii h Intha — Co?tH i7i a Yafivp ^tate ni ImVa 7 Wf oiduded. 

The word Conit ” r-sed hi section 1 4 of the Tnliir Liiait'ition Act {XV 
of 1877) meins a Court in Lntisli Indn, anl not a Ooiut m t Xstive State 
of India. 

APFEAb from the decision of Mr. “R. G. Bhatlhhade, First Glass 
Subordinate Judge, at Dharwar. 

Ohanmalapa (the plaintiff) lent Rs. 10^000 to Ladsalieb and 
Mihomedsalieb on a hypothecation bond passed by a letter on 
the SOth June 1899 1 and the defendant Abdul Vahab passed to 
Mm a letter of security for the debt on the 21st March 1901. 

The plaintiff filed a suit to recover the money against all of 
the three persons in the Distuct Court of SMvmoga (Mysore 

• Eirst Appeal Ho 104 of 190?# 
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^iato) outli{‘ Piliii July lOOo, Thr* Conrfe pas^ied a decree in his 
f.),vonr j 1-nr it wn- iwer-*'"*! on appeal l»y the Chief Court of 
on tlir fiSth on the ground that the Mysore 

(‘‘^nrr lud n hiri'-h-iion to entertain tlic ^nii as the cause of 


‘iMinn hud n. : 


Th'^ pliirit]: 

{ \i] 

io ie"o\r) r!ir 


: Ji h' Ih Itish Tndjti 

:i' ^n d tlvi p:‘c--nt Nuit in the Court of the First 
i u? Jud.- at Jmnr'vvai on the !? 9 th October 1007 , 
'U-ijunt line from tlie dicfentlant- lie contended 


in piiunc tli-it thi* tinrj oceiipie-l in the litigation in Mj^sore 
Couit ought he eudud.nl* un-lc-i the provision^ of ''-ection 
1 F <if tlh^ Aon 

Ihe (b feh'laur ^ MnP*\ib;d 'h/ ' tluit the claim was barred 


hy iiniitaiion. 


T!i>‘ Mioonliii't dn.be** liAu tbac -ection 14 of the Limitation 
An dii rcu ap'pr u- in a hu’oigii Court and that 

the rd.tiin v/mS tbriefon* time-hnrrod, 


Tlw ];Uini iff n] -pealed to the FJigh Coiiit, 

'L:yakar, with (A \ for tlie appellant ; — 

d h*' noon l-p,* hniuiati.)ii Act is not expressly 

ivsindd'dio ,i^AFuui haviiu' Jnuh, diction in British India or 
cHabfidi d by ih5\.-rnmt-‘ut :n Dritid) Indio nor i^. a deilnition 
of a loiviiui Comi. " ghon in the Limitation Act as in the Code 
'd < i\ il 1 ioC’‘dnic^ ^«:ciion 2 (yj, f-oi’elgn Couit defined 
in the limitation Act. section 2 (d; ; and loreign contracts are 
recogiii/od in section 11. If the legislature liad contemplated 
only Britidi Court-., they would have defined the term as in the 
Civil iTocMlunj Cod«‘ fiie w<.»r‘l Court by itself would 
hiidude a lor.dgu Court, e. y, see (dvil Procedure Code (1882), 
.ection 13, and Fiedu on Evidence, p. 317, 4th Edition, and 
iluLubAil V. NmJun'jkal'^)^ JAU/'^kvujJi \\ Umeilsm^jz^l Also 
in tlie Evidence Act, tliough Court is not deiined, it includes 
a iureign Court, y y, see section Id and the foiiowing sections. 

lust the r|ucstion in another %vay by observing the position 
foreign Courts occupy in British India. They are recognised 
for a more Jiaportant purpose tliaii limitation, for res 


fi) {JSSS )13 jJuin, 22 b 


W C U lU 98 . 
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jmheaia. Tendency of modern legislation is to regard foreign 
Courts more and nioro for the purpose of adjective law, e* 
compare section H of the Civil Piocediire Code (]908) with 
section 13 of the Civil Procedure Code (1882). Also for 
purposes of execution foreign decrees are recognmed. In this 
case there is a treaty with the lilysoic Government and a 
Government Notification recognizing such a liglit (sea Bumhay 
Gomrnment Gazette^ 26th November 1881^ part I, p. 589), 
Suppose, further, that the defendants had won before the Alysore 
Coiiit and the plaintift thereafter filed another suit in British 
India on the same cause of action the defendants could have 
successfully pleaded m judicata j if so, why sliould not plaintiff 
rely on the same proceedings for purposes of limitation. 

The principle of section H of the Limitation Act as explained 
in Matlmra Singh w Bhuwani applies equally to proceed- 

ings before a foreign Court. The inclusion of such proceedings 
under seciioii 14 would also seem to be in conformity with the 
principle laid down in Sluth Kolumdm v. Bahiallai^^. Cf* Aiitia 
on Limitation, p. 72 L 

Weldon, with A, G. Besm, for respondent : — 

The expression *%^ourt^^ in section 11 of the Limitation Act 
means a Coiut in Ihilish India. The word being a general’^ 
word the ordinary rule of construction sliould be applied in con- 
struing its meaning, namdy, that wdieio a general word occurs 
in an Act in various places where its meining must from the 
context be confined to apaiticular meaning then that word must 
be taken to be used evoiywheio in it particular or restricted 
meaning unless there is clear ease made out to the contrary, 
Biaekwoml v. The The Queen v. Blanc^^h In the 

Limitation Act itself which can apply only to British India the 
expression occurs in over a dozen places where its meaning can 
only be Court in British India, c.y., in this very section itself. 
Another argument in favour of this coniention is based on the fact 
that Courts do not ipso facia recognise f xtia tciritorial Courts. 
For example, judgments and dcciees of foreign Oourls would not 

m ilOOO) 53AllSlt>, 25C. 

m (187^) sBcmasa. 
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in Brit^'i iinlia -avo tor axpress enactments in fc‘h 
:ui.l f/., Civil Proecduro Co^le^ I8823 sections 1 ‘ 

and D, r.e nPo L'aC ‘ 5 /’ V 

r vn \r. rr --.The only uiies'cion orrgiiedon this appoa 

is -'t 'oi-n.-iion, ,jnl ]• : n’h^.-rli'-i the ivouls ^ a Court ol 
nr-i :r.'t .r- ^ r. Court ci' arTcrl'hin '^cction 14 oi th< 

lu]:in L;v Act incliiilc a ILieigii Ooiirt^ sneh as ouo ii 

a y ’f.iV ’^:atr *3 lo'hnj v ithin that description, 

Th‘‘ yii-tion has ih-lui ni dcr the following eiieumstanecs 


Tin* fipp 
the Xai 


ihait 1 ijughot a Mut aiidi obtained a decico against th< 
id in ilio Com : 01 the Distiict Judge oi' Shivmoga ir 
\e Oi Oeapp:-*dlo the Chiot* Court ol 


ihit i!e- ,.tCT'*fjv'0 ie\fi'-'*d and the mat dismi''Sodj 01 

lii-i rt'^niA CasT'i' C''-::: r SliiMiioea lia'I no jiuisdictioiy, a' 
iu‘* em-e .d nrr'U I* vl a.i-* n in Irilis'i India. 


:V‘y ihma tiu-n filed tlin> ^ui(. ill the Court of the First 
Cla--; '-U'* ,rdliii.).e at Diiarwa.. The suit was on thr 

h’.,dtnti,/:n bul Cjo appellant^ reljdng on 
.n 1 1 of th: Iji lami >1 icf, daiine*! to exclude, Lorn thr 

5 ' d ] r ; ii! 1 1 ^ ih. i Aci ‘or the 'uil, the time ciuring which 
h«* b.nl * u pn w -aim. r da due dili'».nce, tfie ci\il proceeJinp 
ai Idt! C '.n?,' u* ti'C* Mysore huxte, 

lhi(‘ uinue Judge has held that the word Court’'' in 
tli.it section means i Court in British India, and not a Coiui 
in a Xalive 

Mr, Jayakar, appealing ibr the appellant contends that, as 
tliii-emnodohiiitioiioi the veoul Couidd^ in the Limitation 
Act, it nuist be csm&tined in the vdde sense m which it is used 
111 tliai mccion so as to nielude foreign Court and he 

icdio- uu tlio jiidguient oi: Muttusvyamy lyeig J.^ in Parn/ a 9 rJ 
( (u \\ That jiidgmont went up in appeal 

and reveised Oil another ground; the appellate Court not 
iinnking it necessary to rlccide the question arising under 
j^ectioii 14 of the Limitation Act* 

^ All legislation, is prhnaiily territorial, and a limit must be 
placed upon the general sense of a ivord used in a statute with 


a) (ISSO) 13 Boiiu 224. 


( 2 ) 1X8801 2M,‘U1. 407 . 410 . 
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reference to that principle of law, unless there is something in 
the language or object of the statute which compels the Oonit 
to interpret the word in its icicle sense; (Joohe v. Ckoles J. 
FogeUf Compmi^^^K As was ^^aid by this Court m SlMlhigcipa v* 
Kafisima 2 )d^\ the words of a statute, though to be given their 
grammatical sense^ are to be constiued. also with reference to 
the general purpo'^e of the statute/* Following that canon of 
construction, our Oouit held in Qveen-^LnipuHs v. Bapi^i Dag a* 
that the woids ^“^any Court in section 258 of the 
Civil Procedure Code of 1S82, meant only ^^any Civil Court/^ 

Turning now to the Limitation Act, its pieamble shows that 
the ^‘Courts to which it applies are Courts m Biitish India, 
not foreign Court^' The word must be read in that restricted 
sensOj, or else the absurdity v oiild follow that the Legislature 
intended to provide a law relating to the limitation oi suitsj 
appeals and certain applications^’ for Couits outside its 
jurisdiction. And it that is the lestricted meaning of the word 
as used in the preamble, the same laeanmg must be attached 
to the word where it occurs lu the enacting portions of the 
Acl, unless the enactment is itself so clear and unambiguous as 
to show that the Legisiature intended a depai ture from that 
meaumg in the case of any pirticiilar section of the Act. 
Neither expressly nor by necessary implication has the Legis* 
lature made any such purpose apparent in the Limitation Act. 
The implication is lather the othci ^\a}. Section 11 oi the 
Act relates to a suit on foreign eontiacfcs^\ and Aiticlo 117 
to Schedule I of the Act pro\ ides a period of limitation for a suit 
upon a foreign judgment/’ ’\Yhene\er, thercfoic, the Legis* 
lature intended anything relating to a foreign Stale to be 
brought in, it has pro\ided for it by express language. It is a 
fair infeience irom it that, had the Legislature intended to 
include a i 01 eign Court in the word Court ’Mn section 11, it 
would have said so. 

In this connection wc must examine the scheme of the Code of 
Civil Proecduie with reieicnec to foreign Courts, because that 

m (1887) 11 Bam. I>99| 601. 
m (1880) 10 Bom, 280* 


1910. 


0UA\mA'LA1^k 

CHENBMArA 

Abbui* 

Vahab. 


CO (1901) A* a 102. 
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OHA^’-^JAT.ArA. 

T'« 

Amvr. 

VAflUl. 


At*!/ auu the Liimtatiuu Aci uic in pm uaimioi both are 
law-, of pioci’^luiv. The Co'lo iloc*) not dedne the word Court/^ 
aud tliisi ihr the o^^io5^^ ictt -oii iliat it applies primarily to the 
(taut- ini y,]b)}i} Vnt: (Jxk h* .bindin^^ But it defines ''"'a foreign 
Cnnii ; a'i‘1 vdiae-.’jr n intcr.Jt;:! ihai any section of the Code 
diouiu np[dy 1 1 aov jcdgui'.nt 'ir prvcecJIng of that Courts it lias 
saM .m; 2 u di’iiuct tnajn, lor in^AancO;, in sections 13 and 44, 


By ^cQuov 13 (ji liic Cu<k* the judginent of a foreign Court 
is placed on the ,aiue looting as that of a Court to which the 
Chde applies, not in all but only in sOuie cases and for a certain 
purpose. Tliat judginent is eonelusivo as to an 3 r matter 
^kiirectly adjudicated ijpoik^ but only upon certain conditions, 
oiitj of which k that it i:n>,G hu a judginent given on the 
merits of the ccftc Where it i', noi: so given, the foreign Court 
h not recognised by tijo Cudo ivs being on the same footing with 
Coiu'Its in India, to which the Code applies. A judgment 

of a foreign Coart, flisini-'-jiug a ^uit nu the ground that it has 
no jurhdietlon to try iij i-a not a judguiont on the merits. If 
a foreign Court whic’a his cbsmis^cd a suit for want of jurisdic- 
tion, i- not equiuiimd- lo a Coint to v/hich the Code applies, so 
far as its judgment di^Uiii-^hig tlio suit is concerned, it fellow's 
that the Logislauno did noG intend ilio woid Court to include 
a foreign Couuj in cases to wdiicli sueh judgmonis relate. 

Again, by .section 10 of the Code it is enacted that no Court 
sliall try a suit, in which the uiaticr in issue is also directly 
and substantially in i*sue in a pi’eviously instituted suit between 
the baino parties, where -mch *,uit pending in the same or any 
other Court m British India having jurisdiction to grant the 
relief claimetl, or in any Court bcjyoud the limits of British India 
c^abiished or conlmueu by the Go^■ 0 i’uor Gronoral in Council and 
having hke juriNdictjuii, or Leiorc ills Majesty in Oouncih 
Then there an cxpiaiuition added that the pendency of 
a >uit in a foreign Court does not preclude the Courts in British 
India from trying a suit founded on the same cause of action. 
Tnere was, strictly bpoaking, xio necessity for this explanatiouj, 
because the v/ords of the section restrict its scope in plain 
language to Courts which exclude a foreign Court. Therefore 
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the fact that it is added as an explanation to the section is 
important. Had the Legislatnre intended the word Court 
to mean any Oonrt, whether Biitish Indian or foreign, it would 
have called that a jjroviso or an esocepiloti which it has called 
an explamfion.^^ The explanation must^ thciefore,be regarded 
as having been added ex majorc ccmtela^ and it throws light on 
the intention of the Legislature that the word Court should 
not include a foreign Court unless it has that meaning given 
to it expressly or by necessary implication in the Code. 

Section of the Indian Evidence Act, on which Mr. Jayakat 
relies in support of his argument, relateb to judgments in rem^ 
which are judgments of all competent Courts, including foreign, 
in the exercise of probate, matiimonial, admiralty, or insoUcncy 
jurisdiction* The word competent Court in that section 
includes a foreign Court, because of the well-known rule of 
law that such judgments are of ubiquitous authority and 
universally conclusive/^ (Story on the Conflict of Laws Ch. 
XT ; and Hukm Chand on Men hulimia^ pp, 603 to 606 ) This 
section in the Evidence Act supports the conclusion that the 
word Court occurring in a statuk excludes a fimoign Court, 
unless by express language or by necessary implication the 
statute includes it, or some u ell-known rule of law warrants 
the wider sense. 

For thetoC reasons, \\c arc of opinion that the word Court 
in section 11 of the Limitation Act does not include a forcim 

o 

Court. The decree must, tlieioforc be confirmed with eostc. 

Decice con/irmecL 


m 


19m 

Chakmauifa 

CnWTABAm 

I?. 

ABBtrii 

Vahab, 


E* E. 
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IMO. 
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Befort 'S;/‘ Bf^il S^Mii A?., Chief Jiistve, Cbiid Mr* Justice Batchelor* 

Mes>se.-,. LADDHA EJBRAHiM a:su Co. (OsrtIInal Peaimpp), AppellakTj 
p* Thf ASySISTAXr CC/LLECTOBj W* D., TOOXA^ asstotheb 
(Ui{rMi:%Ai DxjeexI'Axt axd adiseu Brsro2i,DE2?Tj.^ 

Baud Acquisith-n Act (I oj Ib'^d), secllofi JS — MerecUtarj/ Offices Act {Bom^ 
A';t III uj 18/1), 10 and 13^^) — Maharh< YaianlaaiL — Acquisition 

hy G-overnriient — Aicard — CoiupcnsatlOfi — Title hy adverse possession against 
V atundars — Coll cHofs certljicate — Jnnsdict ion* 

e.rtain Luid witL buiiduig’ci tliorooii biTviG,^’ been accjuired by Governmont 
undurtho Land Acqnisitdun Act (I of iSOl), ibo A^^siscaiii CoUoctor passed au 
tiwaid ijvliei’cby Iio riwat'ued, ])y Vva/j ot coinpoii'LTtioiiS, one yuoi to the ownei* of 
the budding’s on the .^^ud and .'iiiodieP to tierRiin Jilabai’ Yatandars on account 
of tlic iauu bom^, Vatau. The owner of the bnilding.s having 

objected to ti'o awan], the Afs.s’stant CollectoT' at the instance of tlio objector 
referred the matter to the District Courv under stction 18 of the Act. 

Appeal Xt.. 220 of 1008. 

(1? be eiioik'i lo and l.> ..i the Heivdiuiry CL rices Act (Bom. Act 111 *>£ 1871) aio 
as followh : — 


*. \ cell it iiiad I , luo Cuiiecinr tlxai: oy virtue c-fj or in execution of 

da Ko -H* • rd ]• ol any Briti'm Ch.r.rr uiiv ’vaiau or any part tlioroof, or any of the 
}»rn^h^ RkataA, recorde I .^,i m in tLo ivu-nuo roc ords or registered under this Act, 
and ah^ig 1 le(i nrnler gcctioii 2.% ai I'auuLeraLioii J au oiHciator, has or have, after the 
date of thL Act coming into force, passed or may pas» without the sanction of Gov- 


c-rument into chc uwucivhlp or beneficial pobsossion of any person other than the 
ofhcuhir for tho lime being j ur that .niy eucIi 3vatan or any part thereof, oranyof 
the profits thereof not so assigned, has <a‘ have so passed or may pa»s into tho owner- 
tehip f‘r beneBcial ix^sscssion of any jicison nut a wataiidar of the same watan, the 
(5ourfc shdll, on receipt of a certideate under the hand and seal of the Collector, stating 
that the property to whjch tw decree or order relates, is a watan or xwt of a watan, 
or that such propci*ty constitutes the profits or part of the profits of a watan oris 
assigned as the remuneration of an ofiidator, and is, therefore, iualienahie, remove 
any atsachmciitorofiier prucas« then peuding against the said watau, or any part 
. ciLof, or any ol the profiL-, thereof, and set aside any sale or order of sale or 
transfer thereof, and shall cancel the decree or order complained of so far as it con- 
cams the eaid watan or any part thcicuL or any of the piofits thereof. 


IB. Watan property assigned us remmioration of an ofilciator under section 23 
and the protits of such walan proper, ^ arc not liable u. process of any Civil Court. 

On receipt of a certifu-ate under the hand and seal of a Coiicetor, to the oifoct that 

muovo hroperiy so assigned, the Court shall 

a LT-tr placed OIL or sec aside any sale of,or 

afiocting, such property or the profits thereof. 
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The District Judge found tbssd tlw objestor had acciuired title to the laud by 
adrctrse possession and thus became entitled totlm compensation on account of 
the land as against tl]e Maliar claimants. Buhse(|iiGntly the. Ooilecfeoi* forwarded 
to the District Court a, eerbilieato issued under section 10 of the Hereditary 
ihfiices Act (Bom. Act III of 1871) that ihe order for the payment of the 
ctnnpensation to the objector shonhl be set aside in acoordanco with the 
provisions of sections 10 and IS of the Acid Thereupon ilia District Judge, 
Iiulding that he had no jurisdiction to decide whcllier the property was Valan 
or not ill the lace of the Collectoj’b< certifiento, cancelled his order. 

Idle objeotor linviiig appcalc'l against the said order, 

restoring the award of tlm Disi.rict Court, that an award under the 
Land Acr|iiisitioii Ad (I of 1834) was iiit a docreo or order capable of oseeution 
under the Civil Procedure Code (Act Y of 1908) and was ilmrefore not within 
the purview of section 10 of ilie lleroditary Oincos A‘t (Bom. Ad TIT of 
1871 ). 

ITc/J, fiirthor, that the aWiird of the District Court, wliich was the cause of 
the certificate, made it dear thai> the Afaliars’ properfcj^ had been acquired by 
the objector by advtu’se possession before the coinmonccinoni of the proceedings 
th(‘ a.’qulsition of the hind by novernmeut. 

Vfu' f'-'Y h)i : -P^vi Y d could be said that there was any dang’cr of iho 
]iv ''iv.-' -i - .li'/ b;. virtue or in oxccutlon of a decree or order in tho 

Land Ac*jiiisiiioii iu’oceodings it emihl ■ not be said chat that result was arrived 
at without tho Kamition of (uwernment who ■ set the machinery of the Act in 
raoiion fur ihc acquisition of flic land, 

YlU'iUith V. The Colleetuf of TliatinO-)^ Colhehr of Tko>m v* Blmshaf 
v. au’'q/ru»yu,(T’. rcfcrr'Ml i j. 

Appeal frosn tho decision of C. A. Kiacaid, Di^-tricl Judge of 
PouiiL ill RiJerciie ‘,1 No. 13 of l’?0d, made hj tho Assistant 
(hdlcclor o£ Poona under section i8 of tlic Laud Acquisition 
Acfc (I of i89 i). 

Tho facts -were as ftdlows : — 

The dispute was avith respect to the ownership of Survey 
No. 2-) of Nisbat Manjro in the Pooua Gcliectoi’ate and the 
valuation of tho buildings sioiiding on tlse said land. 

In the year 1906 tho Government of Bombay, wishing to 
acquiro tho sai<l land for an extension to the Sassoon Hospital 


1010. 


Laubh i 
Ebeahlm 
&Co. 


As&iSTiNr 

COLLEOTOB, 

Poona* 


m (188 1)8 Bom. 2C4 
m (1880) 5 Bom. 283. 


il) (1807) 22 Bom. 802. 
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_ at Poona, directed Mr. Bolus, the First Assistant Collector of 
Poona, to take the action requisite under the Land Acquisition 
Act (I of 1834). On the 9tli March 1903 Mr. Bolus issued 
notices to all the persons interested in the property to appear 
before him to state the!]- claims, and ou the 17th March 1906 he 
awarded Messrs. Laddha Ebrahim and Co. Rs. 10,777 for the 
buildings standing on the land, and a sum of Rs. 4,508 to certain 
Mahars who claimed to be Vatandars of the land. The 
latter sum was invested in the Government Treasury to provide 
for the service allowances of the said Mahar Vataudar. 

Messrs. Laddha Ebrahim and Oo., being dissatisfied with the 
said award, moved tiro Assistant Collector to refer the matter 
to the District Court at Poona under section 18 of the Land 
Acquisition Act (I of 1894). The Reference was registered in 
the District Court as Suit No. 13 of 1903. ” 

Messrs. Laddha Ebrahim and Co. contended inter aim that the 
Assistant Collector did not, at the time of making the award, 
make any inquiry as to whothoj- the Mahars had any interest in 
the land, therefore, it was an error to award to them the com- 
pensation on the ground that the land was given to them for 
service, that the Company had Lecorae full owner of the land and 
thus extinguished the claim of the Mahars, that the Company 
were in enjoyment of the land as owner for more than 
twelve years and, lastly, that the land and the buildings had 
been undervalued, the value of the entire property boincr 
Rs. 45,000. 

The District Judge found (1) that the land was Maharki 
Vatan, but had become by prescription the property of 
Messrs. Laddha Ebrahim and Co. and the Court had jurisdic- 
tion to hear the case, (2) that Messrs. Laddha Ebrahim and Co. 
had acquired full ownership of the land, and (3) that the 
Mahars’ title, if any, had been extinguished by twelve years’ 
adverse possession. 

As regards the compensation for the land and the buildings 
the award of the Assistant Collector was confirmed by the Dis- 
trict Judge, who made no order with respect to the costs of 
Messrs. Laddha Ebrahim and Co. in view of the extravagance 
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of their demand ” The District Judge pronounced his decree on 
the 22nd August 1907» 

Messrs. Laddha Ebrahim and Oo. preferred an appeal;, S'o. 15 
of 1908, to the High Court. In this appeal the Company 
contested the amount of the compensation, and it claimed Rs. 2,816 
in addition to that awarded by the District Judge. 

After the District Judge had passed his decree on the 22 ad 
August 1907, the Collector of Poona, on the 23rd November 
1907, forwarded to the District Judge the following certificate * 


141) 


mo. 

Labma 
Eebahm 
& C04 

Assistant 

COLLECTOB, 

Foosta, 


•‘CERTIFICATE. 

Whereas the property horeinbelow desciibel, nain3ly 


Villaq 


Survey No. 


I 


Xisbut Maujhi 


Fart o£ Survey No. 29. ‘ 


Area, « 
A. g. n. I 

i 

2 18 0 ; 


Assessaient. 

Es, a. p. 
4 S 0 


forms part ol a Mahar Vatan and h.is beeji recorded as such in the revenue 
iviH.j'd-: .i''! b‘»s b'ieii assigned as roiuuneration of the ofliciutors for the time 
Mi.d«r 23 of Bombay Act HI of 1374 andia therefore Inalienable 

witliout the sanction of Oovernmenl under secliun 7 of the said Act. And whereas 
the said land has been ac^iulred l>y Government under the Land Acituisition 
Act and compensation amounting to lb. 4,508 his been avvarded therefor. 
And whereas it appears to mo, G. Carmlcluiol, Oollector of Poona, that the raid 
compensation whicdi now represents or is pait of the said Taian property or 
the profits thereof may pass without the sanction of Govonxment into the 
ownership of a person or persons cthei* than the oiiiciator for the time being 
by virtue of an order passed by the Court of tho District Judge, Poona, in (Jivil 
iStilt No. 13 of 1905, declaring Messrs. I ad-Iha Ebraliiia and Oo. to be entitled 
to the payment of the said compensation. 

’ Now, therefore, I, G, Carinichaeb Cullector of Po^na, liereby certify to the 
Court of tliC District Judge, Poona, that the said property is Vatan property 
recorded, asjiigned, inalienablo and not liable to process or order of atjy Civi] 
Court as aforesaid in order to the setting aside of the order for the payment 
the said ‘■(mipensarion in accovdi.nce with tli3 pj’ovisious of sections 10 and 
13 ot the said. Act. 

Poona, dated this 23rd day of Nowmber 1007. 


n } 772«-8 


(Signed) G. CArailOHAEL, 

Collector of Foonad* 
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Oil receipt of the saI*! certificate the District Judge sent for 
the parties and after hearing them passed the following order 
on the 27th July llOb :-«• 

S.-d) a ej tii'fvc* Ins now iea> if:o conoeining the compensation monex'' 
f n- t’-e 'an I ii C:\i! S 3 : No 1.3 of iOCG I therefore cancel my foimer or^ler 
in ^\li'ch I'ljice -i r’i? « :<! co nperc-ation vAvt-y to be ]>a d to Laddiii 

EbraLnn a id C o 

Mes^r-. LaldhaEb’ahim and Co. preferred an appeal, No. 220 
of 1308, wliicli was heard by Scott, C. J.^ and Batchelor, J. 


J^junuOii with J'K L A/ianj for tho appellant (plaintifi, 
ifessrs. Laddha Ebrahiin and Co ). 

G. S, Jiao (Governiiicnt Pleader) for the rc'^pon dents (defend- 
ants, A-iSi^-tani Collector, and Collector). 


ScJOif, C. J. in the year 1900 the Government of Bombay 
took aciioii to acfiiiire by the }nachmery of the Land Acquisition 
Acb 189 1, part of Survey No. 29 of Nisbat iJanjre in the Poojia 
Collectoi'ate with the buildings thereon. 

Tho land, the subject of tlie acquisition, was registered in the 
Rc’venue Beconh as Maharki Vatan. It was in the occupation 
of Messrs. Laddha Elirahim and Co,, to whom the buildimvs 
erected upon it admittedly Icdongecl, 


On the lOtli of ilaich the Assistant Collector passed anaveard 
whereby he awarded to Messrs. Laddha Ebraliijn and Co. for the 


buildings Rs. 10,777 and to the Mahars collectively, who claimed 
to be interested as Vatandars, Rs. 4,50S toj- the land. He 
directed that the latter sam ^liould be credited in the Govern- 
n.ent Tieasiivy in the names of the IMahar claimants and that 
Ihe interest accruing thereon slmuld be paid to thon by the 
Mamlatdar. There is nothing to indicate that this was under 
any arrangement come to witli the Mahar claimants under 
clause (4) oi section 31 of tho Land Acquisition Act but for the 
purposes of this judgriicnt vre will assume that these directions 


Vvcre noi. i'^rr'S, 


^ The avrard was noi; acceptoil by Messis. Laddlia Ebiahim cand 
Oo., and tho As:^i-,tant CuIIector accordingly, asre(nnred by them, 
referred the matter to tlio Court under seetlr.n IS of the Act, 



YOL. XXXY] TJOjJBAY SERIES. 

The objections of Messrs. Laudha Ebraliim and Co. vrcrc ];oth 
ns to the amount of the coinpcn-wtlon and the persons to whom 
it was payable. Under the latter head the ohiectors claimed 
the \\hole of the compensation for the Maliarhi land on the 
ground that they had acqnij'cd it by adverse possession* This 
claim was decided in their favour by the award of the Court 
delivered on the 22nd of August 19n7. Messrs. Liddha Ebrahim 
and Co, thus became entitltd as against tlie IMahar claimants to 
the compensation money 4; 50S. On the 2jrd of Xovembor 
1907, ho^vever, the Collector of Poona forwarded to the Court of 
the District Judge a certificate purporting to be issued under 
section 10 of the Vatan Act in order that the ‘ order for the 
payment ^ of the compensation .iinounting to Es. 4, 60S to ile-srs* 
LaddLa Ebrahim and Co. might be «et wXsido ' in accordance with 
the provisions of sections 10 and 16^ of Eonibay Act III of 
1S74. The District Judge 1 okling that the Court had no 
]urisdiction to decide wheth-'m property is Yatan or not in face 
of the Collector's certificate cancelled liis foimer order directing 
the compensation money to be pai/1 to Laddha Ebrahim 

and Co, 

IhvMn this dccismn Lvldlia Ebodiini and Co. appeal 

conten'ling fnat the Cidlo'cto/s ceniticaUc nas without 

jurisdiction and c*f im cr}‘<‘ct. 

Section 10 of the Vata:i Act< oi ^ npov\cm iho Collector 
to i-siK: a Cimtilicate when it appLOi*:) to Inin that ^y viitiic of 
or in execution of a dcciec >'Y oi»h,r any Yatan picperty has 
pas-ei or unij’ pa-s without the -auction oi Gc'a.crniiiont into 
the ovv nersliipi or loiicficial po-^L'-sion oi any stianger to iliti 
Vatan, 

In considering whether the acriou of ilie Collector in the 
present ease was within Ins povv’crs ^arioU'J questions ari^e, 

is there a decree or older intliis case 'Ueh as i- contomphated 
1 y tlie section ; if -o Im.s any pi'oporiy passed or can it 
conceivably pas- by ^]rtuo or in execution of sUch decree or 
order: and if so has it or may it pass without the 

sanction of (Jovernment? 


2;i 


)o:e. 

h) 

X Co. 

i- 

Coi TioTOr, 
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With regard to the ill question %vl think the reasoning o£ 
the majority of the Court in l\llhrulh w Colh-dor of Thmia 
sufSeiently et>tahli'hes that an a\A ra\i under the Land Acquisition 
Act oC 1S34 i' notadnjcreo oi under capable of execution under 
the Ci\ii Ptoc.'luic: C-do arrl therefore not within the 
purview of the section. A- icgarJ> the second question the 
award of the Coait v.hieh v.a- the cau^e of the certificate made 
it quite clear that the Mahar^j’ pi opeity had been acquired by 
hlessis. Laddha Ebrahiui and Co by adverse possession before 
the commencement of the pLOceedings* for the acquisition of the 
land by Government under the Land Acquisition Act. 

The Collector is called upon to make some inquiry before 
issuing Ills certihcaie ^^and thus exercising a judicial function is 
subject to coutiol by tlii- Couvtj should he make hi^ authority a 
mere cloak for illegal aiiil wholly unreasonable proceedings/^ See 
TkeColledof of \ , Jlahadev ShetJt^^. It could not 

appear to the Collector jf he had perused themward of the Court 
which he wished to hfite set aside that Messrs. Laddha Ebrahim 
and Co. were in ownership of tlie land at the date of its acquisition 
by Government othoi wise than by adverse possession. Even if 
It could he '-aid iliod there was any {langer of the passing of the 
ownership by V htue 01 in execution of a decree or order in the 
Land Acquisition piocecdings it could not be said that that 
reriult was anived at without the sanction of Government who 
set the machinery of the Act in moiiou for the acqui'^iiion of the 
land. 

AToreoveiq it hasboensaid ]>y a Full Bench of this Court in 
Hachipa v. that it cannot be supposed that the 

Bombay Legislature had any such purpose in its contempiatioiq 
when enacting section 10 of the Act. as to take advantage of the 
errors of the Civil Couits Iw maintaining a possession obtained 
b}'- their wrcngiul opcratioiq or to interfere with the jurisdiction 
of the High Court to reverse and prevent the execution of 
erroneous decrees of Courts subordinate to it/-^ Yet, if we 
allowed the Collector to intervene and say as in effect he does 

a) (jSOL 22 jBoui. SOJ. (2) (IbSi) 8 Btm, IQi at 163. 

(Jj(i88a) 5Boir.283at203 
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I wish the award of the Assistant Collector to stand and that 
of the Court on the reference under section 18 to be set aside/^ 
we should be crediting the Legislature with such an intention. 

For these reasons we restore the award of the Court and 
direct the District Judge not to act on the certificate of the 
Collector, 

The Government must pay the costs of the appellant, 

Laddha Ebrahiin and Oo/s Appeal No. 15 of 1908^ as to tho 
amount of compensation^ is dismissed with costs. 

Award of the Dhhiet Court restored. 

G. B. E. 


APPELLATE CIVIL. 

Before Mr Jiisiue Olmtdmarlmr and Mr. Justice Meatoiu 

SAKEAPPA urn. LMGAPPA HEBSUR (ouiaiKAL DErnirDAK® Ho. 1}, 
ktmxjhkm, i>.SHIYAPPA ahm ISHWABAPPA BASAPPA km 

OTHFIIS (oBTOlKAli PnAIOTiFP ANI> DPEEKBAHTb HoS. 2, 3, 1), Bi^SEOJiTnENrS ^ 

Arbitration — Awanl-SonX fide mzsfale of law committed hif arbitrator^-- 
Minor partif receiving a smaller share ---Award binding tijpon iJw minor. 

Hie aibitatois to wliom a dispute wa^ lefened by paities, one of wliom was a 
minor, took honA fnh an enoiieous •\ lew of law and oideitd an tmoqual division 
of the pioperty in dispute, ai\ aiding the smaLci shaxe to the minoi. Tbe lower 
Court sotia^sido tbe awaid on the gionnds that the aihAtiators bad taken an 
erroneous view of tbo law, and that as the inmoi had iceeivecl a smaller slme 
undei: the award it was not to his benefit, and thcrefoie not binding upon 
him 

Mddf that the award was valid and binding upon the minor* The val Iity 
of tho award must be deiei mined according to tho eirciimstanees as they txiA&d, 
at its date; and not by what tmnspuod some ;^ear3 after it had been 
passed by the arbitrators. 

Majmder Marmn Mm v. Bijai Qovind SinghO-\ followed. 

Seooni) appeal the decision of T. D. Fry^ District Judge 
of Dharwar^ confirming tho decree passed by T, V. Kahulkar, 
Subordinate Judge at Hubli. 

♦ Second Appeal Ho. 285 of 1009 
m (1839) 2 M. I* A. 181, 210, 252. 
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Suit to recover po?‘yos?ion of property. 

The property in dir^pute originally belonged to one Neelappa^ 
wlio had a brother Niagappa (father of Sakrappa^ defendant 
Ko. 1). Neolappa died leaving him. surviving his wido-w 
Ganoawa and three daughters : Chanvirawa, Basawa and 
Somawa. Buth Chanviiawa and Basavva died before Gangawa. 
the former leaving no issue- but the latter leaving behind her a 
son Shivappa (the plaintifi). 

Gangawa died on the 11th September 190S^ and Somawa died 
the next day. 

At Somawak death,, disputes arose between Shivapp 
(plaintih) and Sakrappa (fiefendant No. 1) as to the property 
left hy her. Sliivappa was represontod by his father as hi 
guardian. The disputes were referred to the arbitration of iw( 
persons, wdio ]>ciiig of the opinion that Sakrappa was the heir b 
the property, inatle an iinequa] division of the property, giving 
to the minor Shivappa, the smaller share. 

Later on, Sliivappa fdod a suit against Sakrappa to recovo 
possessjuii of the wliolo of the property belonging to Somawa 
alleging that ho wa- the preferential heir. 

Sakrappa (defendant No. 1) relied on the award as barrin, 
llio suit. 

The Bui >ordin ate Judge decreed tlic plaintiffk suit. He hel 
that the plaintilf was the preferential heir to Boinawak estat 
and that the award \Yas not binding upon him. 

This docrc-o wa^ on appeal confirmed by the District Judge. 

Jaj/ftlar (with him yilhhit loi* the appellai 

(defendant No. 1) : — 

It has bvoen found that there was reference to arbitration an 
that there %Yas no fraud or collusion. But the lower appellai 
Court has set aside the av'ard on the ground that it was not f( 
the minor plaintiiPs benefit. The Court so held^ for it four 
that tlie arbitrators had taken a mistaken view of the law ar 
liadawardcdto the phiintiff much less than what he was entitk 
to. The following cases were referred to j Balaji v. jSfayia^^'^ 
(0 (1903) 27 Bom. 287. 
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StMa Beddi v. Koiamma^^'^ ; MiBa Beddi v. A'^Jtmr.dlia Beddi ^^^ ; 
and Bfiavrao ¥• Riidliabai^^\ 

Bfamoii (wifcli him D. EJiare)y for the rc'^pondeni (plaintitf) : — • 

We say that the award is a fraud upon the minor. The Subor- 
dinate Judge found that there was no reference to arbitrators 
and no award by them. It has also found that the partition- 
deed executed in consequence of the alleged award was fraudu- 
lent. The District Judge has also recorded findings to the 
same effect. 

ClIANDAVAllKARj J ; — The appellant mu^t succeed upon the 
point argued in the second appeal as to the \alidity ot the 
award. The learned District Judge has found that there was 
no mala Jides in the reference to the arbitration^ but he holds 
that the award made by the arbitrators does not bind the first 
respondent (plaintifl), because of the inequality of the benefit he 
derived from it and the erroneous \iew of the difficult point of, 
Hindu law, which led the arbitratois to make the awwd. In 
other words, the learned Judge has declined to treat the awmrd 
as valid, not because of the circumstances as they existed at its 
date, but by what transpired some years after it had been passed 
by tlio arbitrators. That, however, is not the test by which the 
validity of an award to be determined. The law applicable 
to this case is very clearly laid dowm by the Pi ivy Council in 
Rajunder Bar am Rat v. Bijm Gov?nd where their Lord- 

ships say, dealing with the compromibc there in dispute : — To 
judge propeily of the objection whether the compromise is valid 
or not, we must look at the circumstances as they stood at the 
time when the hoUJimmah -was executed. The appellants are 
not entitled to avail themselves of all the light which subsequent 
investigation in the course of the suit has thrown upon their 
claim. If the nature or the extent of the rights of the respect- 
ive parties could be considered as the fair subject of doubt at 
the time of the deed, and if, to avoid expense and delay by legal 
inquiry, they agreed to settle the contest by an amicable 
amngement, such transaction is not to be disturbed on the 
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giunnd of the inequality of benefit which either party mi 
eventnally ha\e received from it/^ Having dealt with t] 
question from that point of view, their Lordships go on 
say Under all these circumstances, the true amount of t" 
relative rights of the litigant parties must be consideiod 
having been doubtful, whether the law or the fact be regarded 
Ard merely because the view which the arbitrators took of t 
law differs from that w^hich a Court would take after a me 
caie^ul investigation of the rights of the parties, it cannot 
said that the agreement when it was entered into was not a fi 
subject of compromise of disputed and doubtful rights. * 

As the present case falls within the principle above quote 
the decree of ^the learned District Judge must be reversed ai 
the suit dismissed with costs^throughout upon the respondents. 


Decree reversech 

E. E. 


'i 
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h; 'f , 




Defofe Mr. Justice Batchelor and Mr. Justice Mao 
DASSA EVMUHANDE^ PRABHU (orioinai Plainiiff), Appellaht, 

HAESIHHA AN0 ANOTHER (sONS AhJ) HEIRS OP OEiaiNAIi DEFENDANT 

Bespondents ^ 

Gift burdened with an obligation — Alienation by dome^Bestnctions 
on alienation. 

Wbon it is doubtful, wbetliei a deed embodies a complete dedication 
property to a religious trust or merely cieates a gift of tbat property, snbjed 
an obligation to pcifoim certain sei vices, tbe question should be decided 
reference to the deed itself. In the formei case the property would be malw 
able and in tbe latter alienable, subject to the obligation, and notwiihstandi 
restrictions as to selling or mortgaging the said inopeity 

Appeal under section 15 of tbe Letters Patent against t] 
decision of ScoLt, C- J., in Second Appeal No. S55 of 1908. 

Suit for a declaration that the property in question was n 
liable to sale in execution of a decree. 

^ Appeal No. U of 1009 under the Letters Patent. 
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"I lie lands in dispute alone? with other property belonged to 
one Wette Prabhu bin Krishna Prabhu. He had five sons^ 
namely, Raya alias Ramchandra Prabhu, Vithoba Prabhu, 
Bhiku Prabhu, Hari Prabhu and Appa Prabhu On the 13th 
February 1890 he effected a partition of his immoveable property 
between himself and his sons, reserving one share to himself and 
giving one to each of his fi\ e sons. The following is the material 
portion of the deed of paitition (exhibit 59) 

These plots the income i-vhcieof has ban T»cttlcd to ht 101, hhaiuhcs of lice 
and 2,200 cocoannts should trom this be enjojcd by Vith >ba Piablui who 
should from the cm rent 1899 pay to Government the assessment 
Bs. 11-8-0 and local fund cess Be 0-14-C in lespecb of the samo and hand 
over to me the (following) profii, nameh, khandies of rico, Bs 17 in cash 
and 920 cocoanuts in my life-iime [ lui to maintain the divine seivicts 
montioned above, vvidi the (help of the) same Vithoba Pi vbhu should tale 
theso profits after mo and pciform iht said divine scr\ ices on the le^pGCtlTe occa- 
sions by inviting all his brothem and in the same mannei is hitheito on the 
da> of this SammacUianf the Smitarpan (nit) shonll be peifoimed, e ich of the 
brothers giv iiig whate^ ei help he c m (m lo&pect of the same). Should Vithoba 
Prabhu be at any time umblo fi comluetthf divine civicts, such of the othci 
brothus as might be Willing, may tike th( said profits from Vitbobi Piabhn 
and peifoim Iht seuaes Some momy ha^ to be spent on ^ilut Siinoy No 43. 
Should Vithohi Piabhn &p nd it and get the land unproved uidrmo extra 
pioduec none cvn tlmn (fioin him) oitha that moie should bo spent for 
divme sei vices tlnn what been now '.r tiled, noi that (ui>) piotits are due 
(to him, % e , 0110 ot them) A^ithobv ihabhu has h'j light wliatovei to"' convey 
these plots, eitliei by meiigage, sale oi mnlocni Every shaici should bring 
and give two Hinaaii (betel-niit tlowei) Ijraiith^:? foi the ptiiposes of Aidant 
(festival; bhoiild th©} bo unwilling to legulaily p ifoim this, festival 
in the family and the same be made ovei to a mutt, cve, all brothers should 
ecpmHy contribute towaids the khandies of nee, Bs S in cash and JO cocoa- 
nuta settled in icspect of it Should the assessment of these lands ho iiicxeascd 
or diinimshed in the Revision Siuvey, Vithoba Piabhu should bear i ho same 
and hold these 1 uids upon those conditions from generation to generation* But 
he must not allow the plots to doterioiato. Should Yitholm Prabhu think that 
he docs not want thorn, he may give them into the possession of such of the 
other brothel s as might be willing, to whom these very conditions would then 
apply 

Subsequently one Damodar Slninivas Bliatta obtained a deaiee 
agaiuit Vithoba Prabhu anti the lands in dispute were attached 
in the execution proceedings, Raya alim Ramchandra Prabh% 
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alloi-iDg himself to be the purchaser of Yithoba Prabhu' 
interest, applied for the removal of the attachment but his appli 
cation vas dismissed. He, therefore, brought the present sui 
against Hamodar Shriniras Bhatta, as defendant 1, and hi 
brothers, is defendants 2-5, for a declaration that the property ii 
suit M.IS not liable to attachment in execution of the decroi 
obtained by defendant 1 against defendant 2, Yithoba Prabhu 
The plaint alleged that the property was reserved by the famib 
of the i laintiff and defendants 2-5 for the performance of certah 
religious observances or ceremonies , they were, therefore, no 
alienable to outsiders and could not be sold in execution. 

Defendant 1 ansv/ered inter aha that the property was Ifabl 
to be sol 1 subject to the performance of certain religious obsei 
vances and that it vas not a trust property. 

Defendant 2, Yithoba Prabhu, was absent. 

Defendant 3, Bhiku Prabhu, answered that the propert; 
uas kept with defendant 2, but he failed to perform the religion 
obsor ranees; therefore, the property was made over to th 
plaiutilt, and that it was not liable to bo sold to an outsider. 

Defendant 4, Bap>i Prabhu, put in a similar defence. 

The Subordinate Judo of Uonavar found that the transfer b; 
defendant 2 of hi> interest to plaiutiff w'as fraudulent, that th 
property was liable to sale subject to the costs of religiou 
performances and that it was not a trust property. He, there 
fore, dismissed the suit. 

On appeal by the plaintiff the District Judge of Karwar foun 
that the arrangement evidenced by the deed of partitior 
exhibit 59, was a good trust ; therefore, the property wms nc 
liable to sale and that the transfer by defendant 2 was nc 
fraudulent and without consideration. Ho, therefore, reverse 
the deci’cc and awai’clcd the claim. 

Defendant 1 profeiTed a second appeal. No. 355 of 1908. 

Niihniih A. S/iiccnkvailcar for the appellant (defendant 1). 

P. M. Finelcar fer the respondent (plaintiff). 

The second appeal was heard by Scott, C. J., and his Lordshr 
delivered the following judgment on the 1 2tli February 1909 



YOK XXXY.] BOMBAY SEEIES. 

S( OTT, 0* J. The qnestioii in this ease is whether the 
plaintiff is entitled to a declaration that the property in suit is 
not liable to attachment and sale in execution of the decree 
obtained by the 1st defendant acjainst the 2nd defendant. 

The Dibtriet Judge has held that no portion of the corpus of 
the estate can be applied in satisfaction of the decree obtained 
by the defendant. That decision is based upon the assumption 
that the case is governed by the decision of the Piivy Council 
in jBiskeu Chani Bawat iVW/r 

The material facts relating to this property arc that it was, on 
the occasion of the partition between the owner and his sons, 
assigned to one of the sons named Vithoba and it was provided 
that out of the yearly produce which then amounted to 10 J, 
khandios of lice and 2,200 cocoanuts, 8^ khanclies, Rs. 17 in cash 
and 920 cocoanuts should during his life-time be given to the 
father for the maintenance of certain religious services, and that 
after his death those religious services should be performed by 
Vithoba, but Vithol)a was to be at lilierfcy to improve the 
property and raise extra produce without anyone ha\iag any 
claim upon him for such extra produce, and if the assessment 
was raised or diminished, lie was io bear the buulcn or reap the 
benefit of that liso or diminution. From this it appeals that tlic 
expenditnre upon the religious ecicmonies was to bt defrayed by 
a charge upon this paiticiilar propoity and that subject to thot 
the produce was to lie tor the benefit of Vitholia. 

In the case in Bishu Cliaud Ba>awa^ v. to 

which I have above referred the facts were different. There the 
whole of certain property was assigned to a person as trustee. 
He was to be allowed to draw a trustee’s monthly wage of 
Rs. 40, and the whole of the yearly profits of the estate were to 
be expended by him in the manner provided by the trust-deed. 
It was held by the Judicial Committee in that case that the 
corpus so dedicated in trust could not be sold in execution of 
trustee^s debt although it might be as suggested by the High 
Court that the emoluments of the trustees might be attached and 
sold in execution. This distinguishes the case altogether from 
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that now bcforo me. The eases cited by Mr. Nilkaiith, S. 
J^hil V. KhJieii Ckander Geer Gosmirfi'^ and Fnttoo Bibo 
Bhnrrvt Ball are more in point. The head note of 

first case is as follows property ^yholiy dedicated 

roH"iou‘^ purposes caiinot be solo j but wheie a portion only o: 
profits i^ ciiarged for such purposes the property may be ‘ 
subject to the charge with which it is burdened/^ 

The decree of the District J u Jge must be set aside and i 
of the Subordinate Judge restored, and this appeal allowed 
costs in this Court and in the lower appellate Court. 


Against the above decision the plaintifT appealed un 
section 1 5 of the Letters Patent aiifS tlie appeal "was heard 
Batclieior and Pac^ JJ. 



Jj^ A, Khare^ P. iV. finelor and 7b Ah Pandit for 
appellant (plaintiff) ; — 

The deed of partition, if properly construed^ will show t 
no attaehal»]e interest was left in Yithoba. There was a comp 
cledicaliou of the property to the family idoL The deed 
smuo little piofit to 1)3 enjoyed by Yithoba but that circumsta 
would not detract fioui the character of the dedication i 
complete trust. TIio extra income was loft to Yithoba 
remuneration for Lis trouble. The present case is similar to t 
oi Rn])o Jagshei v. Kns/niaji GuvindMK Q.ho Bish/i CA 
Basinoed v. Nadir 

NilLa%th A, SldtesAwariar for the respondents (defendants' 

Reading the partition deed through, it will appear that tl 
was no dedication to the family idol. There are several passi 
in the deed which make this circumstance clear. Whoever i 
be the person holding the lands, he will hold them hurcle 
with that sx3ecifie charge. The cases relied on are distinguisha 
In Bishen Chand Basawai y. Nadir there was a comp 

trust and in Jagsliet v. IPriUinaji the question ■ 

whether a particular endowment %vas ro religions endowment. 

(1) (18G9) )3 ^Y. B. 2C0* (3) (iSSi) 9 Bom. 169 at 171« 

(2) (1808) 10 vy, R. S99. (4) ,1887) 15 Cal. 329. 
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Batcheloh, J, -Tliis was a suit in which the plaintiff praj^ed 
for a declaration that the property in question was not liable to 
attachment and sale in execution of a decree obtained by the 
1st defendant against the 2nd defendant inasmuch as it was 
property reserved for the peifoimanee of a certain ieligiou'=» 
trust. 

The learned Subordinate Judge in the Court of fust instance 
dismissed the suit holding that the document relied upon as 
constituting the trust did not constitute a trust but showed that 
there was here only a gift hiirdened with an obligation 

In the Court of appeal howe\er the learned Distikt Judge 
took another viewq and was of opinion that thcic was a good 
complete trust of the property which lu consequence was not 
liable to attachment and sale. 

Against the District Judge’s decree an appeal was presented 
to this Courts ituas heard and decided by the Chief Justice 
who accepted the Suboidinate Juclge^s \iew of the ease as 
correct and restored his decree ie\ersing that of the District 
Judge. 

Kow fiirilly fiom the Chief Justice/ dt eree an appeal h made 
to us. 

The ease at fiist S'ght may present some Htile difficulty in 
cletexmiiiing which side of the lino it ought to be conmlcred to 
falb but now that it has been finly aigucd on both sides, wo 
arc unable to entertain any doubt whato\ er but that the correct 
■view is that which was taken by the Chief Justice. The 
controversy turns upon the meaning of the paitition-deed 
exhibit 69. Is there by that deed a complete dedication of this 
property to a religious trust or is theie merely a gilt to Vithoba of 
the property subject to an obligation to peiform certain services? 
If there wms a complete dedication, then admittedly the property 
is not liable to attachment. If theio was merely a gift burd- 
ened with an obligation, then an attachable interest was 
admittedly left in l^ithoba. Tiio ca^e^ illustrating the two 
! extremes are Buheu Ohani Bamwat v. Nadir and 

Mmm Blml v. Khlim Chmder The question really is 

Cl) (1887) 1$ Cal. m. in (1809) 13 W. B. gOO. 
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vrlicre, boiween ilieso olreme points, does this case fall, 
the way to ascertain that is, wo thinks to look to the deed ii 
li is a deed to wliicli the whole family were apparently pai 
and it sets ont m tabular form the details of the divine se; 
to he perforriied annually in the household and tlie partic 
of the expenses required for maintaining them. The tol 
these expenses comes to S] khanclies of rice^- Es. 17 in cash 
921 cocoa nuts. 

Thereafter the deed goes on, These plots the income wh 
has been settled to he 101 kbandies of rice and 2,200 cocos 
should from this date be enjoyed by Vithoba Prabhu 
should from the current year 1899 pay to Government 
assessment rls. 14-S-O and local iiind cess Re. 0-14«6 in re* 
of ilic same and hand over to mo the following profits^ nan 
8-’ khaiidics oi iicc, Es. 17 in cash and 920 cocoanuts in 
life-time. I am to maintain the divine services mentioned a 
V itli the help of the same. Yithoha Prabhu should take t 
piofits after me, (that is, after my death), and perform the 
divine st‘rviees (ju chc respective occasions.*’ 

jSow pausing tiioie, w’-e see that w'hat is given is giv( 
Irillioh.i Pi’ciOliii and consists of 10] kbandies of rice and i 
cocoanuts. Put out oi tins entire gift a reservation is ma( 
pait, axui tliC i\servatioii is imposed as a burden or oblige 
upon the donee. Bub after the discharge of the biirdcr 
imposed, the donee is left in beneficial enjoyment of considei 
property which woikb out at Rs, 50 or upwOjrds. 

Then another clause in the deed recites some money In 
be spent on plot Survey No. 42. Should Yithoba Pr^ 
spend it and get the land unproved and raise extra proc 
none can ciram from liim either that more should be s 
for tho divine services than what has been now settle, 
that any profits are duo to Mm (the claimant).” Again in a 
clause it is provided, " should tho assessment o£ these land 
increased or diminished in the Revision Survey, Vithoha Pra 
should bear the same and hold these lands upon these condit 
from generation to generation.” That is to say, what 
increase m the profits Vithoba can secure by prudent cultiva 
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goes not to the endowment bnt into his own pockft, and any 
increase or decrease in the Goveinment assessment is in the 
same way to damnify or to benefit Vithoba personally and not 
the endowment, 

It seems to ns clear from the particular words in this deed that 
all that is given to the endowment is that specific amount 
8| kliandies of rice, Es, 17 in ca'>h and 920 eocoannts which is 
expressly stated in more than one passage and that endowment 
is merely a burden placed upon the kxgcr gift which is made to 
Vithoba. If we are right in thinking that that is the meaning 
of the deed considered as a whole, om* opinion need not be shaken 
by the clause in which it is sought to prohibit Vithoba Prablm 
from mortgaging or selling the lands in question. For that clause 
would merely be an attempt to impose restrictions repugnant 
to the gift such as arc frequently made in such documents and 
would be of no avail. 

For these reasons we are of opinion that the decree already 
made by this Court is the right decree, 

Wo affirm it and dismiss this appeal with costs# 

ApiMl illsmmed^ 

0, B. B. 


CEIMINAL llEVIHION. 


Before Mr* Justice BaUhelor add Mr. Justice Mao 
iw M BAi PAEVATI*^ 

Crimmd Procedure Code (Act V of 18%), M^Magistraie--^ 

Inguif^^Tke case tommiiied to the Cou) t of Session for want ofmfflcient 
grmndS’^Ad^peuI against the order^Ordcr uvefsed hj the Sessions Judge*-*' 
Oommitment when to he madC’***I)kckm ge of accused 

Where a Oonimiiting Magislnito iinds that thoic m no oridenco whatever or 
that the evidence tendered for the pioseention i$ totally unworthy of oredit, it 
is his duty under section 200 of the Oriininal Pioceduie Code (Act V of 1B9S) 
to discharge the aotused. 

* Criminal EevMon Ko» 182 of 1910* 


1010. 

Hviciip-smA 

X^KAjsmj 

V. 

Kai sivha. 


ISIO. 

September 2S. 






THE LIW BEPORTS. [VOL. XXTV 


3 64 


iniO. V']ioie tl'.c ^^ra^.'-istriite eiiit^itahis any leal doubt as to tlic 'sveigbt or qiuilii 

'jN^R^r' f^nkiicOj tbe taslv of rosolMiig that doiabt and assessing the cvidcn 

35*vT bhou-d 1)0 Icfu to Pio Coiirt of Setsion. 

PAK^ \’IL 

JlnHjeiQ'i > Hoxjh Win P-?, i’ollowed 

Qtv.tin'’JL:,(j}rc'^s ^ IsutTiJcv distiiignished. 

L ' J vj'. la w; . *; ppi oved 

■ Tills •'A-a.s an application, under section 435 of the Criniim 

ProccLluie Code (Act V of 1898), to revise an order passed lb 
; R, E. A, Elliott, Additional Sessions Judge of Alimeclabad, rever 

ing an order passed by G. E. Dabholkar^ Resident Magistral 
of Borsad. 

One Bai Jadav ins>titiitod a complaint against Bai Parvati (tl 
; applicant) in the Court of the Resident Magistiato of Borsg 

I chaiging the lattei with an offence punishable under section S( 

of the Indian Renal Code (Act XLV of 1860). 

The Magisiraie hoard the evidence tendered by the prosec 
lion and diAjclicung it declined to commit the accused to i] 
( unit of ? 0 ',-cicB and discharged lior iindei section 209 of tl 
Ciiiamal ihucediire Code. 



The eonipiainant appealed against this order to the Addition 
Sessions Judge oi Alnrodabad who icvcrsod the order passed I 
the UJagistiato, and ouleied him to draw up a charge again 
the accused and commit her for trial i.nder section 307 of tl 
Indian Penal Code. 

The accusou applied to the High Couit. 

Jhrui8on, vitli 2 Ia,;}fi 2 iLJir(^u% Ah Mcldi, for the applicant ;~ 

Vviiere a Committing Magisti ate wholly disbelieves the oviclen 
tendered on behalf of prosecution, it is his duty to diseharoe tl 
accused under section 209 of the Criminal Procedure Coc 
See Laclman v. In le the i^dltioib of Kali/an SingU 

Queen^lAnpress w v. Bmyi He 

Yelgimdad^K 


(1882) 5 All. 161. 
m (1889) 21 All. 265. 
0) (ISOl) 15 MiicL 39. 


(1) (1C07) 0 Uoiii. L. 10 225. 
{1S37) 11 Bom. 07"% 
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The decision of Mr. Justice West in Queen-Empress v. Wmndev 
may at first sight appear against our contention, It 
only decides that a Magistrate should commit a case to the 
Court of Session when credible witnesses make statements which, 
if believed, would sustain a comiction. The learned Judge has 
himself explained the case in BJiamjtbJiai v. 

li. W* for the Crown 

The question here is not whether the Mrgistrate had power to 
discharge the accused under sections 209-210 of the Criminal 
Procedure Code, but whether the Session& Judge committed any 
error of law in directing a committal which would justify any 
interference by this Court with the older which lias been passed 
by him under section 486 of the Criminal Piocedure Code. The 
Sessions Judge is a Ju<lge of fact, whether the e\ idence adduced 
is or is not siifiicient to warrant a committal. With his finding 
this Court will not interfere. See Faitu v. and Umpeior 

V, 

As to the eases robed on by the other sides Vixocns^oiLacInmn 
w was decided under the Onminal Procedure Code of 

lh72 tU<l does not apply. In BJuinjiblun v, the 

Magisti xto who had committed the accused had himself 
jurisdiction to tiy all thf^ charges except one with which the 
accused was ch u god. In the other cises the High Court was 
requested to ink if eie with the order of discharge or to direct 
a retrial or commutal. 

Batchelor, J. — This is an application by one Bai Parvati 
who was accused beioic the Magistrate of having attempted to 
commit murder by pushing another woman named Jadav into 
a wmlb 

Parvati, the applicant, was the mistress of Jadav^s husband. 
A good deal of evidence was summoned for the prosecution and 
the Magistrate having heard all the evidence tendex’ed came to 
the conclusion which he expressed in these words: After 
having closely gone through the evidence as a whole I find that 

m (1887) II Bom, 372. m (1^04) 20 All. SOI# 

m wm Bataiilar® Bnrop Cr. C. 201. W (1902 27 Bom. 84 U, 

(0) {1883} S All. 101. 
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it will be a mere waste of tbe Sessions Ccurt's very valnabl 
time if I commit the accused to it to take her trial there when 
myself see that there are not sufficient grounds for committini 
her. I, therefore, discharge her under section 209 of th 
Criminal Procedure Oode/^ 

From this Older an application was preferred by Jadav to th 
Sessions Judge -who, reversing the Magistrate's order, directe* 
the Magistrate to draw up a charge against the accused Parvai 
and commit her for trial under section 397 of the Indian Pens 
Code. 

The question before us now is whether this order of th 
Sessions Judge should be sustained. 

Upon the facts underlying this application it is not necessar; 
to say more than this that the First Class Magistrate went int 
them at some length, that ho examined the evidence of th 
witnesses with great care and in the end found that there wer 
no grounds to commit. 

The Sessions Judge, as we read his Judgment, does nc 
mateiially dis^^ent from the Magistrate in this view of the effec 
of the evidence tendered. He says that on a small foundatio 
of probabilities an enormous superstructure of untruth has bee 
gradually built up " and he proceeds to show that most of tlj 
important witnesses arc totally unworthy of credit. Br 
having tlius disposed of the witnesses, ho says that there sti 
remains the story of Bai Jadav herself, though at the same tim 
he admits that ‘'^having regard to ilie relation between the tw 
women it is improbable that Bai Parvati should have bee 
allowed to accompany Bai Jadav to the well/' 

Upon the Scsblcms Judge's own estimate of the value of tl 
evidence wc think that the Magistrate V7as within his rights i 
ordering the discharge of Bai Parvati and that she should m 
be exposed to the oxpen-ve and harassment of a Sessions tri? 
which is practically foredoomed to failure. No doubt in a cai 
of this kind the line ])etween the Magistrate's duty and tl 
Sessions Court's prerogative is not easy to draw. We thia! 
however, that it is not difficult to show“ that in this case tl 
Magistrate did not exceed his authority. 
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The point before us was considered by Mr. Justice Mahmood in 
In the mitter of the petition of Laehuiau v. whore the 

learned Judge after pointing out that the object of these 
provisions of law is to save the subject from the prolonged 
anxiety of undergoing trials for oflences not brought home to them, 
and also to save the time of the Court of Session from being 
wasted over unsuitable cases, goes on to say “ I am of opinion 
that the power given to Magistrates under section 195 extends 
to weighing of evidence, and the expression ‘ sufficient grounds ^ 
must be understood in a wide sense. I must not, however, be 
understood to lay down that this discretionary power should be 
exercised by the Magistrate without duo caution or that he 
should take upon himself to dischaigc the accused in Sessions 
cases in the face of evidence which might justify a conviction. 
But when the evidence against the accused is such that, in the 
opinion of the Magistrate, it cannot possibly justify a conviction, 
I hold that there is nothing in the law which prohibits the 
discharge of the acenseJ, even though the erddenee against him 
consists of witnesses who state themselves to be eye-witnesses, 
but whom the Magistrate entirely discredits.^’ This construction 
eommendb itself to u as an accurate statement of the meaning 
of section 209 of the Criminal Procedure Cotlo. Nor do we 
think that there i, anyilib g in it nhich is in real conflict with 
what Mr. Justice We-t said in tl.o case relied upon by the 
rospoirdeni, (luee i-riiiprcs% v. Xuiiulec 8ulv/Jd“K For, the 
operation of that decision is limited to tins that the Magistrate 
ought to commit when the evidence is enough to put the party 
on his trial and “ such a case obviously arises when credible 
* witnesses make statements which, if believed, would sustain a 
conviction.” It seems to us that the whole point ot this passage 
lies in attaching duo emphasis to the word ‘‘credible,” and soma 
confirmation of that construction of the decision may bo 
obtained from the observations of the same learned Judge in 
Dhmjiihnl v. 

Apart also from authority it seems to us that the words of 
the section themselves leave little room for aftrbiguity. The 

0) 0882) S All. 161. ( 18 ) (1887) 11 Bom. 872, » 

(*) (1884) Ratanlai’s Bnwp. Cr, 0. 201, 
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section provides that if a Magistrate finds that there are n 
sufficient grounds for committing the accused person for trial 
shall discharge him. It is not merely therefore that the Mag 
trate in the case put is empowered to discharge the accused ; 
is bound to do so. What then is the case put ? It is the eg 
where the Magistrate finds that there are no sufficient groun 
for committing the accused person for trial. He may so fl 
either because there is no evidence whatever or because t 
evidence tendered for the prosecution appears to him to 
totally unworthy of credit. But in this latter case, equally wi 
the former case, it would be his duty under the section to d 
charge the accused, since the grounds relied on for a commitme 
would, in his opinion, be insufficient. That is the constructi 
ivhich the words of the. section suggest to us and which ’ 
understand was accepted by this Court in Emperor w Ravji Hi 
Yelganmhr^^K It is perhaps unnecessary to add that where t 
Magistrate entertains any real doubt as the weight or quality 
the evidence, the task of resolving that doubt and assessing t 
evidence should bo left to the Court of >Session i but that is i 
the case before us now. 

For these reasons, tlicrefore, we must sot aside the order 
the Sessions Judge and restore that of the Magistrate. 



Order sel aside, 

lu ll. 


(1) (ll!07j ODoii. L.R, 226„ 
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Before 2 L-. JuMce Cha ,ul,murl-ar and 2 Ir. Juttke Hcakn. 

SHlil SITARAil PANDIT ../fa,, BAPU MAEAPA.l (ouiaiNAi. DEFKNi,- i,,. 
AST), AfPEi.LAXT, r. SHEI fJAElHAll PAXDTT «f/«* BHAU MABA. 

BA.r AXP OTllEBS (UBIlWXAL PlAISTIPrS), Ee.sboxdests.# ■ 

JSvidv. Zcm~Jd..i.twn—Fa,jmenf of money to adopiiv' iddow ly may of 
iadueemcnt to h>r in odort a yaiikidar Imj—Paijmeot is a hrihe-Gift by 
adoptee in comijeraiion of sum paid by ■naiand fallur—Gift inmlid- 
Mevocation of ^ if L 


0, the natunil father of N, paid a snni of r.s, 8,000 io B, a ^vidow, a? an 
inducement to her to adopt N. After the adoption B coavevcd l.v way of gift 
to C some lands at Chinohwad .and got them transferred to^his namo!’ later 
OK, N conveyed in gift the hinds in dispute, which formed pait of t!ie property 
lelongiug to his a.lo])liv= father, to his natural iu'otlier (the defat dant) i'u 
CwEsideration of the pavnicnt of Its. 8,000 made hy t! to B, in exchange for tho 
lands ;it Uliinchwnd, and also having regaid (o the benefit ho had dmdved from 
his adoption. After tlic death of N, his sons (tlio plaintiffs; ch'dlenged Iho 
gift and sued to recover possession of the liiids from the def. ndant ^ 


Hold, that the transaction amounted to a more, gift widch w.is not supported 
hy CousideriVtion ; diice the payiueiil of f!s. S"i0 to B was vitiutcd hv the 
lact ilnlt it vv.i., in the natuve of n ludhc and us suedi was Illegal according to 
Iliu.lii Liw; and u\ ell if it ha roK/iided as a debt c.unaoteil hv (1. it could not 
hindX.fns;,,1.enuse;t was contra. fe.Uor au iihga! purpose, and secondly, 
lueauae, N Lad by hi' mlcpd.iij evav.vd to be C*h son n,t the date of his sift 
to tho defendant a id v.as uud. r no pious obligation to satisfy C’d dr-lt.s. ' 


IBM, further, th.at ever, if the decl of gif., i.e reg-.i-ded a.s supported hy 
valuable cousidentthm, it corkl m.t bimi ilm interest of the pkiuliffs, inos- 
mucha,s the property conveyed formed }./ir. of the joint imccstiMl eatate in 
vliicli they l<)ok a v«,ste4 intorost by their vciy birth. 

Jlilff aljo, that if tla:'! transaction bo regarded as one gupporied bv valnnhlo 
roiLsidenilion on account of the exchange of land.s at Chiiiclnvutb it eould only 
aniomit to a Kile of the property, and evt^n then it was not competent to JST to 
gdl joint amjestral proporij^ to the detriment of his son-s, except for an antecc- 
deiii, debt wliich had been contracted for a ]>iirpose, neither illegal nor immoral 


Pfv CiffiaM. "Where on a Hind as death an adoption made by his 
widowj it liiiibi be made hy lieij without any coercion, free from any comipt 
motive, mid with an eye sdely iu the iiiiiess of the hoy to be adopted to fulfil 
the religious and sccuhtr duties binding on a s-on. Thai object is likely to be 
fnisiratedj, if she is ludueod to alopt a hoy out of greed for monej and 


^ Fir»t Appeal No. 109 of 1907, 


^ lT73--a 



THE INDIAN LAW EEPOETS. [TOL- XXXT* 

[)# 
ti 
>IT 
<l 

[HAR 
Hr# 


Appeal from the decision of M. E, Nadkarni, First Class 
Subordinate Judge at Belgauin* 

Suit to recover possession of certain lands. 

The lands in dispute were conveyed by way of gift on the 
SObh March 1888 by one Nana Maharaj (the father of plaintiffs) 
to his natural brother Shri Sitaram Pandit (the defendant). 

The deed of gift came to be executed under the following 
circumstances. 

The Pant Pratinidhi of Aundh hafl a daughter by name 
Maika, whom he was anxious to settle well in liie. lie selected^ 
os a suitable bridegroom ior hei;, one Nana Maharaj, a man in 
humble circumstances of life, whom ho proposed to get adopted 
into a rich family. 

One Bala Maharaj had died ni 183G A i), leaving him survi- 
ving a widow named Bhavanibai, and a daughter Taika. The 
said Bhavanibai was under the influence of the Pant Pratinidhi , 
but to increrse his hold on her, ho suggesled that if she saw her 
way ti) adopt Nana hlaharaj, no (the Pant Pratinidhi) would 
be willing zo many one of Iiis sons to her danghtor Taika. She 
consented. About M ircli - A.pril 18ii9, two agreements (cxhiluLs 
lS-1 and 1S5) v/erc onierod into between the Pant Pratinidhi and 
Bhavanibab evidencing this aiTangcuient. Later on, two 
more agreements (exhibits ISO and 74) were executed on the 
lltli and ihe 12th November 1S69 respectively between Ohimna 
Maharaj (the natural father of Nana Mahaiaj) and Bhavanibai, 
unJor which the latter agreed to adopt Nana Maharaj, 

Shortly afterwards, the Pant Pratinidhi^’s son ivas married to 
IBiavanibai's daughter Taika and his daugditer Maika w'as 
married to Nana Maharaj, 


pecuniary heaefit to beiself If sbe is sohidiiced, the money paid to her is a 
hiibe, which is condemned by all Smnti writeis as an illegal payment 
The textb of Hindu Law showing that a gift once made cannot be lesunied, 
if it IS to a benefactor or to a father, apply only as betweoii the donor and the 
donee and lebte to piopeity which it is competent foi the doiioi to give aw<iy. 
They cannot affect the joint ancestral estate of a Hindu and his sons. Then 
lights and liabilities arc logiilated by special texts dealing vith that estate; 
and such of these special texts as i elate to gift foiin exceptions to the geneial 
texts on the subject 
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As tlie said Bhavaiiibai seemed di'-inclincd to make the said 
adoption^ Cliimna Mahaiaj as an inducement paid her a sum of 
Bs. 8^000 on the 19th April 1879^ and on the 2jth April 1879 
Bliavanibai adopted Nana Maharaj. About the same time Bhava- 
nibai conveyed as a gift to ChimnaMahaiaj some lands situated 
at Chinch wad; yielding an annual income of Es. 188 odd. The 
lands were in the Kolhapur State and were transferred to the 
name of Chimna Maharaj. The latter^ however^ did not take 
possession thereof because he was anxious to get in exchange 
lands in British teriitory, 

Chimna Maharaj had another son Shri Sitaram Pandit (the 
defendant) j who was the natural brother of Nana Maharaj. On 
the 29th March 1888, Nana Maharaj passed a registered deed of 
gift in favour of the defendant, whereby he conveyed to the 
latter some lands forming a pait of the estate of Bala Maharaj, 
The consideration for the gift, as recited in the deed, was 
natural love and affection for the younger brother, and the 
trouble taken by Chimna Maharaj in getting him (Nana 
Maharaj) adopted. Nana Maharaj died on the 30th June 1899. 

After his death, his sons (the plaintiffs) disputed the gift to the 
defendant,* and filed, on the 14th February 1903, a suit against 
him to recover possession of the lands conveyed in gift, alleging 
that they formed part of their joint ancestral estate, and that the 
gift having been unauthoiitative, illegal and without considera- 
tion was not binding on the plaintiffs. 

The defendant contended in his written statement infer alia 
that Chimna Maharaj gave Nana Mahara] in adoption to 
Bliavanibai after many entreaties and at a great expense j that 
in consideration of the benefit thus conferred on him by virtue of 
the adoption and also of the return of the lands at Chinchwad, 
the lands in dispute were given to him by way of gift; 
and that the consideration for the gift having been adequate and 
lawful, the gift was valid and binding on the plaintiffs. 

The Subordinate Judge found that the deed ox gift relied ofa 
by the defendant was genuine and proved to have been passed 
by Nana Maharaj. He held, however, that it was not binding 
on the plaintiff. 
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The defendant appealed to the High Court. 

G. S. Rao, for the appellant^, relied on section 2'>, clause 2 of the 
Indian Contract Act, 1872, and the Mitakshara, Chapter T, 
section 1, placitum 28. 

Jayahir with i\L i?. Bodas, for respondents Nos. 1 — 4, cited 
Mitakshara, Chapter I, section 1, placita 27, 28 j Vyavahaia 
Mayukha, Chapter I, section 1, placitum 5 ; Stokes, Chapter I, 
section 1, placitum 27; Bac/toi? Ilu'kisondas v, Manlorelai^'-'^ ] 
BayalJcal v. ; Kamalsld Ammal v Uiah'apany 

Cheltiai^^ . B. Thonson v. Jehangir IToriiiasjd^^ Kac/ictyi v. 
XJdnmimmlhalcS '^) ; Madhavrao Moieslivar v. KasInlai'^^K 

C. A, Eele, for B. /'. Beht, for respondent No 3. 

G. S. Eao, in reply, refeired to Colebrooke’s Digest, Volume 
II, page 17 1 j Ghose’s Hindu Law, 2nd Edn , pages 73G, 7‘16, 

CUAND/U AKKAK, J. The appellant is the son of Chimna • 
Mahaiaj, decca'sfd, and the respondents are the sons of Nana 
Mahaioj, also deceased. This Nana Maharaj was the natural 
Loin son of Chiu na Maharaj but was given in adoption on the 
2ith of Apiil 1879, to Bhavanibai, widow of one Bala Maharaj. * 
Nana ilahaiaj made a gift of certain lands, belonging to him 
in virtue of the adoption, to the appellant on the 29th of March 
18b8. Tic lespouclents brought the suit, which has led to this 
appeal, to recover possession of those lands, on the ground that 
they weie paitof the joint aucestral property of their father 
and themselves of which it was not competent for the father to 
make a gift. The chum was resisted by the appellant on the 
ground that the gift had been made in consideration of the 
benefit confeiicd on Nana Maharaj by the fact of his having 
been given in adoption by Chinma Maharaj, father of the 
appelhiiV, into the family, to which the lands belonged, and 
also of the trcuble which the said Chimiia Maharaj had to 
undergo and the expenses he had to incur in persuading Bhavani- 
bai to make the adoption hy giving her Rs. 8,000. The Subordi- 

(1) (18GC) 8 B, H. C. (0. C. J.) G6. 

W (1905) 29 Maa. 58. 

(8) (1909) 34 Bom, 287. 


(5) (1907)31 Bom. 373. 
(2) (lS32)]G3rad. 81. 
(2) (1907) 30 Mail. 452. 
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nate Judge; who tried the suit; disbclie\od the story as to the 
trouble and the expenses; and held that; even i£ the story were 
true; the consideration lor the deed of gift in dispute was opposed 
to public policy. Hc; accordingly; allowed the claim. 

Certain facts in the case relating to the adoption are admit- 
ted by both parties. The Pant Pratinidhi of Aundh had a 
daughter; whom he was anxious to give in marriage to Nana 
Maharaj. But as this Nana Maharaj belonged to a poor family, 
the Pant conceived the idea of arranging for his adoption into 
the more well-to-do family of the deceased Bala Maharaj, whose 
widow Bhavanibai was under his (the Pantos) influence. In the 
months of March and April 1869, an arrangement, evidenced 
by exhibits 184 and 185. was arrived at to that effect between 
the Pant and Bhavanibai. In the month of November of the 
same year, mutual agreements (exhibits 74 and 186) passed 
between her and Chimna Maharaj that the foimer should take 
and the latter give in adoption his son, Nana Maharaj. The 
marriage of Nana Maharaj with the Pantos daughter followed 
soon after the arrangement and agreements of 1869 ; neverthe- 
less the adoption itself was delayed for ten years and took place 
so late as the 24th of April 1879, 

The cause of this long delay is accounted for by each party 
according to his own version. The appellant's case is that 
Bhavanibai procrastinated, because she wanted money from 
Chimna Maharaj before making the adoption, and the latter, 
who was poor, had to borrow and give her Es. 8,000 and 
Rs. 1,000 to her Karkims to induce her to adopt his son. On 
the other hand, the respondents^ version is that it was not Bha- 
vanibai but Chimna Maharaj, who was the cause of the delay. 
They allege that he asked from time to time for the fulfilment 
of some conditions before he would give his son in adoption and 
that it was only after all his conditions had been agreed to that 
he gave the boy. 

The Subordinate J'udge has disbelieved the version of the 
appellant, but on grounds, which, we think, are not satisfactory. 
The story is supported by the evidence of four witnesses (exhibits 
57, 64, 131 and 127), who all depose that Bhavanibai received 
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Es. SjOOO from Cbimna Mribaraj as a motive for adopting liis 
son. Further, the appellant has produced a receipt, dated the 
lOtli of April 1879, purporting to have been passed by Bhavani- 
bai to Chimna Maharaj acknowledging the receipt of Es. 8,000, 
The Subordinate Judge thinks that the attestations on the receipt 
and its writing are fabricated, and he has arrived at that con- 
clusion by comparing the handwriting on the receipt with the 
handwriting admittedly genuine of other documents put in fur 
compaiison. We are unable to agree with the Subordinate Judge 
after a careful examination of the handwritings. In our opinion, 
the receipt is a genuine document. What appears to have 
mainly influenced the Subordinate Judge in disbelieving the 
appellant's story as to the payment of Es, 8,000 by Chimna 
Maharaj to Bhavanibai is that the latter was under the ^Hhumb 
and influence oi the Pant Pratinidhi of Aundh and that, there- 
fore, it appears quite unworthy of reliance that she had a sordid 
pecuniary motive set up by the defendant and testified to by his 
witnesses ISTos. 56, 57, 61, C§, 61, 127, 137, to screw out 
Es. 8,000 from Chimna Maharaj for her adoption of Nana 
Slaharaj/^ Tliis view of the probabilities of the story overlooks 
ilie actual situation of the parties concerned during the period to 
which the story as to Es. 8,000 relates. It is indeed true that the 
person who was most anxious that Bhavanibai should adopt 
Nana Maharaj was the Pant Pratinidhi of Aundh. He wanted 
to giiehis daughter in maiiiago to the boy, but as the boy’s 
lather was, comparatively speaking, poor, he hit upon the idea 
of adoption. He agreed to the marriage of BhavanibaTs daughter 
with his own son. The Pant was, therefore, able to induce her 
to adopt Nana Mahaiaj. So far it may be allowed that she was 
under what the Subordinate Judge calls ‘^Hhe thumb and influ- 
ence ’’ of the Pant. But the situation changed after she had 
agreed to adopt and after, in consequence of her agreement, the 
Pant had given his daughter m marriage to Nana Maharaj, the boy 
to be adopted, and after tlie Pant’s son had married her daughter. 
Slic was then in a position to hold her own and dictate her own 
tomin. The Pant’s necessity had become ail the greater to see 
the adoption put tlirough, because his daughter had become the 
boy’s wife. No siicl) necessity existed to make Bhavanibai 
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anxious in the matter. The adoption, if made, would have 
deprived her of her widow^s estate in her husband’s property 
and she would have relegated herself by her own act to the 
position of a woman entitled to no more than maintenance out 
of the estate ; she had agieed to adopt, to oblige the Pant; and 
it was only natuial that, when the Pant’s daughter had been 
married to the boy, and the adoption had become to him a 
matter of urgent necessity, she should take advantage of the 
situation and delay the adoption till something was given to 
compensate her for the sacrifices she would have to make, in 
point of her own ownership over her husband^s property, by 
the adoption. There is, therefore, nothing impiobable in the 
story that she would not adopt unless and until she had received 
some pecuniary compensation for the loss of her position in 
consequence of the adoption. And that such must have been the 
case is proved by the evidence of an unimpeachable document, 
to which the Subordinate Judge seems to have paid no attention 
and against the genuineness of which nothing has been urged. 
In a letter (exhibit 143)^ dated the 2nd of Match 1879, Chimna 
Maliaraj wrote to Gopal Naik, a K^rbhdri of the Pant Prali- 
nidhi, that Bhavanibai bad agreed to adopt another man by 
taking from him Rs. 15,000, In that letter Ohimna Maharaj 
asked what was the use of his trying to collect money for 
nothing, if the lady had changed her mind. And he requested 
Gopal Naik to make arrangements for getting only Nana 
Maharaj to be adopted.'’^ There is a letter (exhibit 183) from a 
Ivdrbhdri of the Pant Pratiiiidlii of Aundh to Bhavanibai, 
written in April 1879, in which the writer explains to her why 
the Pant was anxious to see the adoption hastened. lie says 
that the PaDt'*:» sole object is to see liis son-in-law (Nana Malm- 
raj) and bis daughter (Nana Maharaj % wife) happy. The 
writer continues: There is nothing else in this. And my 

master has been exerting himself for about 10 years to carry 
out this object/^ He rcfeis to a letter of request to her and to 
his master’s angry letters to him. This letter also shows that 
Bhavanibai was reluctant to adopt and had to bo persuaded. 

It is true that there is no mention in the deed of gift, executed 
by Nana Maharaj in favour of the appellant, of the payment 
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of Rs. 8,000 to Bhavanibai by Ohimna Maharaj as aa induce- 
ment to make the adoption. The omission is easily accounted 
for, if due regard be had to the position of the parties and the 
nature of the act of payment from the social point of view. 
Bhavanibai was the widow of a respectable and well-to-do man j 
Nana Maharaj had been adopted by her ; and for him to say in 
the deed that his natural lather had given him in adoption by 
bnbing his adoptive mother, and that she had taken him in 
adoption, not because she had hked him, but because she had 
been bribed, would have been to cast odium publicly on and 
lower himself, her, and his natural father. Therefore he seems 
to have contented himself with the bare recital in the deed of 
gift (exhibit 55) that his natural father had “ exerted himself 
greatly in the matter of giving ” him " in adoption.^’ 

It has been stienuously contended before us for the respond- 
ents that the fact that Ohimna Maharaj had insisted upon certain 
conditions and delayed the adoption makes it highly improbable 
that the long delay of ten yeais was due to any unwillingness 
on the pait of Bhavanibai. That Ohimna Maharaj did ask for 
certain conditions and that some time was occupied by negotia- 
tions in respect of them is proved by some letters produced in 
the case. One of those conditions related to the Garbhadhana 
or mairiage consummation ceremony of Nana Mahaiaj's wife. 
Ohimna Mahaiaj w’-anted money tor it and he was paid by the 
Pant Pratinidhi of Aondh. There is nothing to show that the 
money was paid to him for bis personal benefit or that it came 
liom Bhavanibai. The presumption is that it was for Nana 
Maliaraj'b wife. Bhavanibai had agreed to take him in adop- 
tion ; it was on the faith of that agreement that the Pant had 
given his daughter in mariiage to Nana Maharaj; the girl had 
come from a Chiefs family ; and she was to be the daughter-in- 
law of Bhavanibai. All religious and social aspects of the case 
required that her eomsuinmaiion ceremony should take place 
with proper regard foi her po.Mtion and her father's and also 
that of Bhavanibai, If the latter had refused to do her duty 
by the gill on such aii occasion consistently with licr agreement 
to adopt and the name and position of her deceased husband, 
Ohimna Maharaj would have suffered in the e.steem of his society 
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for Imving allowed himself and his son to he treated so indifier-* 
oiitly by Bhavanibai. The fact that Bhavanibai did not pay 
hot that the Pant paid shows that the former was not ready to 
hasten the adoption. As to the other conditions insisted upon 
by Chimna Maharaj, they all related to securing the property 
in the adoptive family to Nana Mahara] (see exhibit 108 and 
exhibit 114). Such a condition would not have been made if 
Bhavanibai had raised no dispute and tried to have some hold 
on the property for herself even after adoption, 

The fact that Ohiinna Mahara] delayo 1 the adoption for some 
time because Bhavanibai would not agree to eei tain conditions 
is not only not inconsistent with but renders highly probable 
the fact that Bhavanibai delayed because she wanted some- 
thing for herself before adopting If ^^he was all along 
willing and ready, where was the occasion for Chimna Maharaj 
to make cert lin conditions and for the time occupied in settling 
them through the Pant Piatinidln and his Kdibhdd ? That 
shows that there was some reluctance on the part of Bhavanibai. 
Chimna Maharaj was to gain evei’y thing by the adoption; 
Bhavanibai was to lose almost all from the material point of 
view. And it is incredible that the adoption would have been 
delayed^ for so many as ton years, if all the while Bhavanibai 
was anxious to adopt. 

On the whole of the evidence and the probabilities, then;, w o 
have arrived at the conclusion that Chimna Maharaj did pay 
Rs, 8^000 to Bhavanibai as an inducement to adopt his son. 
We are not satisfied, however, with the evidence adduced by 
the appellant to show that the sum of 1^,000, due from the 
husband of Bhavanibai to the Pant Pratinidhi of Aundh on a 
mortgage, was remitted by the latter owing to the friendly 
intercession and at the request of Chimna Maharaj, That the 
debt was wiped out and the mortgage redeemed without pay- 
ment is proved. The respondents’ nnilMiuf (exhibit 182) admits 
it. But he states that the Pant extinguished the debt, because 
Nana Maharaj had refused to send his wife (the Pemt’s daughter) 
to the thread ceremony of her brother unless the mortgage wns 
returned to him, This seems higlily probable. The remission 
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took place after BliavanibaPs death. And the Pant must have 
remitted the debt mainly because the debtor was his own son» 
in-law. The story that the debt was remitted at the request of 
Chhnna Maharaj stands upon the interested and uncorroborated 
testimony of the appellant. 

It is also the appellant’s case that before his adoption Nana 
Maharaj had promised to Ohiraiia Maharaj that^ after adoption^ 
he would grant to the latter in perpetuity lands yielding an 
annual income of Rs 1,000. This is deposed to by tlie appellant 
(exhibit 231), and by his motbor (exhibit 127). Both of them 
say that the piomise was made in writing ^^for the tioubleand 
expense of the work of adoption/^ The wiitfcon agieenient is 
not produced, and the deed of gift makes no leferenee to it. 
There are some other witnesses who speak to the piomise and 
it is sought to be proved also by certain letters purporting to be 
those of Nana Mahaiaj. Even if there was such an agreement, 
it is not >howm to be supported by any consideration ; and even 
it' it wore suppoitcd by consideration; it was illegal, lecause it 
wxas made by Nana Maharaj as an expectant heir with reference 
to property wdiich he Aojerl to get after his adoption by Bhavarii- 
l>ai. Such an agieomcnt is invalid and inoperative according 
to Hindu Law^ : Sunder Lai v. Acclian Kunwm^^\ and see 

Bummdiha v. Ahdul Himtn wdiere other decisions to the 
same effect arc cited. In any case, Nana Maharajas promise 
cannot render the deed of gift valid, if it is invalid on other 
grounds. 

The appellant also pleads that the lands conveyed by the deed 
of gift (exhibit 55) wmre given to him by Nana Maharaj in 
exchange for the lands at Chinc}iw’’acl, situate in the Native 
State of Kolhapur, and yielding an annual income of Rs. 188 odd, 
which Bhavanibai bad granted by a deed (exhibit 62) to Ghimna 
Maharaj on the day of the adoption. Chimna Maharaj was not 
satisfied with the grant and desired instead lands situate in 
British territory. He never took possession of the lands at 
Chinehwad. But the grant had been followm/l by directions to 
the village officers that they should recognise him as owmer, 

(U QSOS'f 25 I. 1S8. at n. TFO. f2) ncinrn lam ^ i-r. 
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cntei’ ilie LLata in Lis name, and allow liim to appropriate tlic 
rents and profits. There is no mention of the exchange in the 
deed of gift (exhibit 55) ; but the probabilities are strongly in 
favour of the appellant's case on this point. 

The established facts, then, relating to the deed of gift, which 
is in dispute in this case, are shoitly these. After she had 
bound herself by an agreement to adopt Nana Maharaj, 
Bhavanibai refused to cany it out unless she was paid a sum 
of money. Nana Maharajas natuial father, Ohimna Maharaj, 
paid Rs 8,000 as an inducement to her to adopt his son. Then 
the adoption took place, and Chimna Maharaj, being poor, 
obtained lands at Chinchwad, yielding an annual income of 
Rs. 188 odd for parting with his son. In consideration of the 
payment of Rs. 8,000 to Bhavanibai and in exchange for the 
lands at Ohinchwad, and also having regard to the benefit he 
had derived from the act of his natural father in giving him in 
adoption into a well-to-do family, Nana Maharaj conveyed by 
way of gift the lands in the deed (exhibit 55) to the appellant, 
his natural brother. 

The transaction, under these circumstances, amounts to a mere 
gilt. It was urged before us that it was supported by 
eonsidciation, because of the pxyment of lls S, 000 made by 
Chimna Maharaj to Bhavanibai loi the bencht of Nana Maharaj, 
that is to say, to induce her to adopt the latter as her soii. The 
amount, it is said, was paid by Ghimua Mahaiaj by borrowing; 
Nana Maharaj was then still the son of Chimna Maharaj and as 
such it was liis pious duty to pay his father^s debt. 

But the payment to Bavanibai was vitiated by the fact that it 
was in the iiituie of a biibe and as such was illegal, according 
to Hindu Law. 

'When a Hindu gives his buy in adoption, his act is, according 
to the Hindu Shastras, in the nature of a sacred gift, voluntarily 
made. It is on that account that Manu requires the gift to be 
^'confirmed by pouring water [Vyavaliar Mayukha, Mandlik^s 
Edition, page 50], A daughter in marriage, which is called 
/cm^adana^nrids^Bon given in adoption, which is called putradanaf 
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stcuid iu tbife Kspcct on tbc ‘^amc looting Both are gifts ioi* 
religions aud secular pm poses. Both acts are attended by 
religious ceremonies , l'>otb require (jtiing and iahing. A boy 
is adopted by a sonless Hindu for perpetuating bis line, paying 
oft* bis diiu to bis aiieestois. keeping up bis name, and securing 
for him and bis ancestois a place in hea\en These are=-acied 
purposes, accoiding to the Hindu SLastias It is not by tbc 
ineie birth and evi^tence of a son that these purposes arc 
fulfilled. Aa Vqnanesbwaia points out in tbc Mitaksbara in the 
chapter on Rituals/^ the son must be ^ well-behaved of 
good (pialitics. That applies to the adopted son equally, because 
he takes the place of a born son; and he has to be a reflection 
of the latter. WTieic on a IlinduS death the adoption is made 
by his widow, it must lie made by her, without any coercion, 
free from any coriiipt motue, and with an eye solely to the 
fitness of the boy to be adopted to fulfil the religious and secular 
duties binding on a &on That object is likely to be frustrated, 
if she is induced to adopt a boy out of gieed for money and 
pccumaiy benefit to lioiself. If she is so induced, the 
money paid to lici is a biibe, which is condemned by all Sinriii 
writers as an illegal payment. Naiada, for instance, says that 
what has been guen as a bubo is deelaied as not given 
(or void) ’L And he laj s down that %tIi,ocha (or biibe), which is 
promised to be given for the accomplishment of any object, 
diould not be given, even if that object be accomplished. But if 
it has alieady been actually given, it should be restored by force, 
and a fine equal to eleven times (its value) should be inflicted 
accordingto the followers of Garg*a/’ [The Vyavahara Mayukha, 
Mandlik^s Edition, pages 123 and 124.] Yijnaneshwaira in liis 
chapter on "Hlie Resumption of Gifts in the Liitukshari;., 
quotes Naradti to the same effect, and dciinos a bribe 
(ntJcocha) to mean something paid to a person bound to do an 
act with tlic object of roinoving an obstacle to the performance 
of his duly/’ Judged by this cleiinition, the payment of 
Rs* SjOOO toBhavanibai was a brilic. At the dale of the payment 
she had already bound licrsclE to adopt Nana Maharaj ; and the 
payment made to induce her to do what she had already 
been under an obligation to perform. 



VOL. XXXV.] BOMBAY BERiES, 

The payment of Kfe. 8,000^ illegal in itb inception^ may have 
been made by Uliimoa Maliaraj after borrowing the amount 
from third parties. But even regarded as a debt contracted by 
liini; it could not bind his sons, because it as contracted for an 
illegal purpose, which was its payment as a bribe. Further, 
Nana Maliaraj by his adoption had ceased to be Chimna Maharaj’s 
son at the date of his gift to the appellant and wms under no 
pious obligation to satisfy Chimna Maharajas debts. 

Nana Maharajas deed of gift wa‘5, it is urged, supported by 
valuable consideration, because it was to his natural brother out 
of love and affection, in consideration of the benefit conferred by 
his natural father by giving him in adoption, and in exchange 
for the lands at Chinchwad. But the question is whether such 
a deed relating to joint ancestral property binds the sons of its 
executant, who, according to Hindu Law, took a vested interest 
in it bj birth, A Hindu father is not competent to make a gift 
of such property, if it is immoveable and is joint ancestral estate, 
Citing certain texts, Vijnanesliwara says that the passages 
quoted by him ^4‘orbicl a gift of immoveable property through 
favour , they both relate to immoveables which have descended 
from the paternal giandfatlier/^ [The Mit, Ch, I, see. 1, 
pi. 21.] 

Certain texts of Hindu Law have been relied upon by Mr. Rao, 
for the appellant, showing that a gift once made cannot bo resum- 
ed, if it is to ^ a benefactor/’ (Oolebrooke^ Dig., Vol. I, p. 419), 
or to a father, (Gliose^s Hindu Law (2nd Edm), p. 736 and p. 748). 
These texts apply as between the donor and the donee and relate 
to property which it was competent for the donor to give away. 
They cannot affect the joint ancestral estate of a Hindu and 
his sons. Their rights and liabilities are governed by special 
texts dealing with that estate } and such of these special texts 
as relate to gifts form exceptions to the general texts on the 
subject. 

If the traiibaclioii 'evidenced by the deed (exhibit 55) is to be 
regarded as one supported by valuable consideraiion on account 
of the exchange of lands conveyed by it for tlie lands at 
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Uhinchwad, given to Chimna Maliaraj by Bliavanibai on the day 
that she adopted Nana Maharaj it could only amount to a sale of 
the property. But a Hindu father is not competent to sell joint 
ancestral property to tlie detriment of his sons^ except for an 
antecedent debt^ which had been contracted for a purpose neither 
illegal nor immoral. In the present case, there was no debt at 
all ; in fact, even if there had been an antecedent debt of Chimna 
Maharaj, Nana Maharaj had ceased to be his son legally liable. 
For these reasons the decree appealed from must be confirmed 
with costs. 


Heaion, J.~I concur. 


Douce tonfnmei* 
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Be/oio ilL. Jc^ticc h Uch lo) ^ Mi Itisiloo Mao* 

1910. llkMliODLUj VVNDEAYAXDAS FATVAia and AxNoiiilx. (obioinal 
D uBNOiAiis) Aibillam-j v Tail, bEOltETiiliY or STATE roi. INDIA 
^ IJ, COUNCIL (OBlOlxNAL PLAlNimb), LssroNOBJiTs ^ 

JjJtldonto Act (i of 18?^), seJiott, llo-^Ljoppd—lc'pnosf'mce'^Bfffk 
paitm mimlUf conM^biai lodh ti vc dido of fjbch — Vagao alhgatb mo'^Boed 
coiiUovei&f/ to bo (fsuiUmnl by ila Juihj( 

'Wiuic ivrbis ID tC. .twl lou . iilicgaiiuiib, il Sij aL\ uo C3,taiul iu iho 

([. teiiunialiuii oi tli'- biuL tleil llieia.U L'mfi(j\cib\ bCurz-LLii lin'ai siioiilu 
be a?* tJ i.iiiioii by ibt Jiklgu i»> qucoiiokiiL, iLuU l-g il ddwd'.tb as to -wbaL 
Ih c.utUly ihj>ir ]}Gcii}',m m iUo iixtiUT;*! 

Wliertj botliiuntiDsto Am i'ljiuJiy c.Gu"7L‘i-.aiii v»Uli Lbe hao of 

Iu«lss it L ubf3Ui(I to lei a* to tlio dotiiiiic of eofcoppel 

In the year 1871 (beveinmout giantud to tlio doLiiddnU* jAuLeto-bor-hiaiMo 
u certain plot of Lind ‘iiluatu .it Dbandliuk.i Tbc grant expressly sUted thy t a 
stri]) of land belonging to G-uvoiuiiient vrd:> tlio soiiti.ein boundaiT of the* jilob 
Ku gianud. Tins bLatoinent “vvas lencated m a iuortgage-dcod CAeaitccl hj the 


* First Appeal No. JCD of 1909. 
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defendants’ predecessor'^in-iitle to the def<3ndaiits themselves in the yecU’ 189 h 
la the ycai 1895 the defondaiils puiehased the said plot and encroached on tlie 
strip hy extending their building on it. Therenpo i the Recrotaiy of State foi 
India in Connell hronghi a suit against them to recover possession of the stiip 
nftcr lomovmg the defendints’ eiicioaeliment. The suit was hiouglit in the 
year 1908. The defendants’ plea uas that they weie in possession and enioy- 
meiit for a long time and eonseqnrniB there was acqnieseenee and estoppel on 
the pait of the oihoeis of Go\eiiiraen{ and Bliandhid a Muniripality and they 
wished to load 0 \idcnee to piove then plea 

ITehlj that tlir defendant^’ title deeds in g hionght to then knowledge the 
title of the no\eniuiont Hie dootimes of < stoppel anl aequn sconce weie not 
applkablej and the suit wnsgov^picd by ^ntj veais’ lnifiitf.tion,the Ooieinmont 
being a party to it 

Pmsi Appeal fiom tlio decision of Dayaram GiJamal, District 
Jud£>e of Ahmcdabad^ in oiiginal Suit No. 108 of 1908. 

Suit by the Secretary of State for India in Council to recover 
possession of a N iveli (small strip of land) 6S feet in length and 
2 feet in breadth^ for removal of defend nits’ encroachment and 
for a permanent injunction. 

The whole plot of land including the Navcli was at one time 
the property of Government. A portion of the plot to the north 
of the Navel] was «^okI by Government to the defendants’ pre- 
dccGSSor-in4itle in the year 1871 and another portion to the 
south to one Diillabli Damodar^ the predecessor-in-title of 
Ilarjivandas in 1862. The sale-deed passed hy Government to 
the defendants’ predecessor recited that the Naveli was the 
southern boundary of the poitioii purchased by him from 
Government. Similarly the Naveli was described as the northern 
boundary of the portion purchased Diillabli Damodai% pre- 
decessor of Harjivandas. In the year 1893 tlie defendants’ 
precleccssor-in-title passed a mortgage-deed to the defendants 
which stated that the Naveli was the southern boundary of the 
mortgaged property. Harjivandas built a Dharmshd^la on the 
site purchased by him from the said Dullabh Damodar and one 
Bapuji Jagannath was the trustee in possession of the said 
Dharmshila. The defendants purchased their land from their 
predecessor in the year 1895 and thereafter they encroached on 
the Naveli by extending their building on it. Hence the suit 
which was filed in the year 1908, 
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The defendants ftefc up their ownership but the allegation^ 
made by them in their written statements being very vague and 
loose^ the District Judge ejnestioned their pleaders to determine 
the real point involved in tlio case and raised the following 
issue 

Ha' the Go^oiiimeni inicutiomlly r iiibed oi peimittod dofonduits md tlieir 
pnrWpssors to klie^f" tlia^- the land was thehs and to act upon such belief^ 


The Judge found on the said issue in the negative and awarded 
the plaintiffs claim His reasons were as ioliows : — 


But wheic Is {lie estoppel in the ease ^ The Ciown inahes its meaning 
quite deal m Its grant. It has always been the practice of every euligbtened 
Government when selling land m lots to piovido for light and air and for eas} 
access. The rules fiamed undei section 211 of the Bombay Land Ile^enue 
Code on the subject of building sites contain eleir provisions on the subject. 
In this paitieuliii case (mveniment sol 1 two jdots and leseived i space 2 feet 
broad between them The defendants’ predecessors weie expies&ly told so. 
Thedekndanis il they read the original giant, must have seen once that 
that })lace was le^eivcd and was not included within those boimdaiies. Does 
it he in their mouths fo say that they attached no impoitnice to their own title- 
d^'ed ^ Is the Go\ eminent, after making its meaning cjuitc clear in the giant, 
boun<l to go on telling ever^ giantee about the teims of the viitton grant and 
about then meaning Are its odiceis to attend to such minute matcers as the 
user of Navelis 2 feel broad by neighbouring house owncis"^ It is because 
Goveinment eniinol well prevent eiicioachmeiits on such small pieces of land and 
because then functions aie muUifaiious, tint the limitation period of 60 "veais 
IS alloy ed to the Croy u. Its acquiescence for a shoitei peiiod doe* not bar its 
suit (see 27 Bom. at page 532 wheie the authoiities aie quoted). Had 
defendants pleaded acbeise possession foi 69 yeais, 11 months and 29 days 
they would not ha^e succeeded. Tlieii possession being not so long they have 
not set up the idea of adverse possession. But whose ea^e would be the hauler 
of thetyo—that of a manwboya« actually m ]>osse3Mon foi iioailyCO ye.u's 
nnd was then di^])0'iso-e(l, 01 that of a man who hnew whaUlie a.weinmcut 
had gianted to him cncioaoLed on wluii yas not In^ own foi about IS years 
and being iiinbio to slnnv posse^'-iou Jor 00 }<.'ars was dcsposses'-iod The 
dcfuidants’pkaof esioppGlhaO>oimput forward only because tlio Iliuilation 
of 60 yenys piolerts tlie Ghu'OTnment 

It has been laid down b\ the Privy (hnncil (see ii Vd. 11 P 0 (d) that 
ilia nets of a GoYornmoni oint cr binl tlio Govenimcnt onir when ho is acting 
mth9(lKflnrgeoraocilamdn!,y^Nlt.hIn Hw of Ins autWitv, oi, if he 
ftxceedthatanthojity^’nhentlie Gou'inment in fart m- w I.w. directly or hy 
iffiplicAthmiallfieBthecxpCM,” Had it hceu alleged by the defendants that 
after seeing the original giain they hod gone to tho Collector or ihe Com- 
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missioner aud been told that iiie grant, though it reserved the 2 feet, meant 
that the 2 feet were the defendants* would the Governiiient have been bound 
by such a statement ? I doubt very much. The Collector or the Commissioner 
would he held, I think, to have exceeded their authority in ascribing a meaning 
to the words of Government which those words plainly did not bear at all. 
The defendants, however, do not say that any statement was made to them hy 
any of the officers of Government to the effect that the Naveli was the defend- 
ants’. It is not even alleged that the Government land registers of survey 
lecords were allowed to be examined hy the defendants or their predecessors, 
or that copies weie taken of the entries and those entries were misleadmg. 
Had such copies been taken they would have been produced with the documents 
put in by the defendant*** 

^ # # # * 
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How I think this brief history of the case proves that the defendants did 
not know their own mind either when they put in their written statement or 
when the issues were framed or amended — or even when they came to argue 
the case. There has been continual see-sawing — -‘^The land was sold to us 
by Government.” 

The land was not sold to us— it was reserved—but* Government have 
intentionally permitted ns to believe that the land is^ours and to act on that 
belief.” 

**The land has been considered by dovemment appurtenant to our tenement.” 

Section 115 of the Evidence Act does not apply and we rely upon other facts 
constituting estoppel, section 115 not being exhaustive.” 

These vailous statements hardly indicate a belief even on the defendants^ 
part that Government have misled them to their prejudice. Had they been 
really misled they would have spoken with no unceriiain voice on the point. 

There is also another confusion in the defendants* mind. The acts and 
omissions of the Dhaiidhuka Municipality are not the acts aud omissions of 
Government* Hotice to that Municipality is not notice to Government. Notice 
to Bapuji who is merely an attorney of Government for this suit and who was 
never an attorney of Government before, is not notice to Government. 

The truth is defendants have had the misfoituneto be hauled up before the 
60 years* period and they are doing their best to wiigglo out of that unpleasant 
situation by means of plea of estoppel. Their main complaint really is : 

Why did not the Government sue us earlier.” To that the Government 
reply: ^‘We had bO years.” They charge Government with negligence but 
they forget their own negligence in not examining the original title-deed. 

Tlie defendants appealed. 

D. A. KAare and Jf. K. Mehta for the appellants (defendants). 
Co^ajiy with 6f* N. Thakore^ for the respondent (plaintij^. 
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Batoheloe, J. : — ^This is an appeal against a decree made b; 
the District Judge o£ Aliinedabad in favour of the plaintiff tli< 
Secretary of State for India in Council 

The suit was filed to recover possession of a small strip of lane 
about 68 feet long and about 2 feet broad with a Naveli o: 
passage which ran between the defendants^ properties on tin 
nordi and the Dharmshdla, of which one Bapuji Jaginnatli wa 
the trustee in possession^ to the south. Although the nomina 
plaintifi is thus the Secretary of State for India in Council tin 
real plaintiff who is substantially interested in the fate of th< 
suit is Bapuji the trustee in possession of the Dharmshala. 

The plaintiff claimed to recover possession of this strip of lane 
after removing from it certain encroachments made on it by the 
defendants^ buildings. 

Great difficulty was experienced in the Court below in ascer 
taining the real ground upon which the defendants sought t< 
meet the plaint iff^s case. They began by setting up their owi 
title, then they abandoned this ground and in lieu of it relied 
upon certain allegations as to acquiescence and estoppel on the 
part of tho servants of the plaintiff. Their allegations however 
upon this head were so vague and loo^e that the learned District 
Judge found it necessaiy to question their legal adviser as k 
what exactly his position -was in this matter. 


As this action of the District Judge has been subjected to some 
little criticism here, we take occasion to say that in our opinion 
that action was not only j ustifiable but laudable. It was essential 
to the correct determination of this suit, as it always is essential; 
that the real controversy betvrcen the parties should be ascertained 
by the learned Judge* After giving the pleader time to consider 
his attitude, the Judge asked him to explain clearly what he 
meant by saying that the suit was barred by estoppel and 
acquiescence. Exhibit 33 records tho plcader^s answer in full 
and from it wc extract the following sentences. The land is 
not entered in the Government records in any of the land 
registers relating to the town of Dhandhuka. Tho land has been 
in our possession and enjoyment for the last more than 48 years. 
We built on the laud after receiving permission from the Muni- 
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cipality m 1S95. All the Governraent Officers at Dhandhuka 
are aware of the fact that we built at Dhandhuka. The building 
was inspected from time to time by Municipal Officers when 
it was being elected and they have made reports to that effect. 
In various maps made by the order of the Municipality and by 
the orders of the Revenue Authorities, the land has been shown 
as ours, and the Commissioner and the Government have also 
decided that they cannot eject us. They have not said in those 
orders that the land is ours,” 

Upon consideration of the pleadings supplemented by the 
statement given by both pleaders from one of which the 
foregoing passage is extracted, the learned District Judge came 
to the conclusion that the defendants had made no case to 
entitle them to go into evidence inasmuch as their own title- 
deeds informed them of the fact that the ownership of the 
disputed strip of land was with the Government and the Govern- 
ment had 60 years’ period of limitation within which to 
assert its rights. 

The defendants now appeal here contending that the learned 
Judge was wrong in shutting them out from tho possibility of 
leading evidence and they urge that, whether they arc able or 
not to establish the proposition for which they contend, they 
ought at least to be provided with full opportunity of doing so. 

Tt seems to us, however, that the District Judge was right in 
tho view which he took of the case. The defendants’ own title- 
deed is exhibit 61, which we have read and which in plain 
terms sets out that the strip of land in suit is the property of the 
Government. The defendants must be taken to be acquainted 
with their title-deed which is dated 1871, and in consequence to be 
aware that the Government is the owner of this land. The same 
statement, moreover, is made also in exhibit 81, the title-deed of 
Bapuji, and also in exhibit 29, the mortgage-deed, executed in 1893 
by the defendants’ predecessors to the defendants themselves. 

With these statements of the Government’s title brought to 
the defendants’ knowledge by these deeds, it seems to us that 
the ground for invoking such doctrines as estoppel and acqui- 
escence is cut away from under the defendants’ feet* 
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As appears from the language of section 115 of the Evidence 
Act itself and as was observed by Sir Charles Farran in Honapa 
V. Narsapa^'^ when both parties are equally conversant with 
the true state of the facts, it is absurd to refer to the doctrine of 
estoppel/^ 

Reference may also be made with advantage to what was said 
by the Privy Council in Beni Bam v. Kmdan LaU^^ where 
their Lordships regretted that a loose and inadequate statement 
of the rule of equity had obtained currency in the lower Courts. 
They go on to explain that the proposition of acquiescence if 
it were supplemented, might possibly be made to apply to the case 
where the owner of land sees another person erecting buildings 
upon it, and knowing that such other person is under the mistaken 
belief that the land is his own property^ purposely abstains from 
interference, with the view of claiming the building when it is 
erected.^^ 



I 




The same propositions were also considered at length by Lord 
Cranworth in Bamsden v. His Lordship says But it 

will he observed that to raise such an equity two things are 
required, first, that the person expending the money supposes 
himself to be building on his own land ; and, secondly, that the 
real owner at the time of the expenditure knows that the land 
belongs to him and not to the person expending the money in 
the belief that he is the owner. For if a stranger builds on 
my land knowing it to be mine, there is no principle of equity 
which would prevent my claiming the land with the benefit of 
all the expenditure made on it. There would be nothing in my 
conduct, active or passive, making it inequitable in me to assert 
my legal rights."’’ And in such a case as we have here, where 
the building was done with the knowledge that the land belong- 
ed to another, there, his Lordship says of the builder, 
knew the extent of his interest, and it was his folly to expend 
money upon a title which he knew would or might soon come 
to an end/^ 

a) (1898) S3 Bom. 406 at 409. (3) (3899) 21 AU. 496 at 509, 

(3) (1865) 1 E. and I. A. 0. 129 at 141. 
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We are of opinion, as the learned Judcje below was of opinion, 
that the case before ns is aptly described in the foregoing 
passages ; in other words^ that it is a case where the defendants, 
being perfectly aware that the land in suit was the property of 
the Government and that they, the defendants, had no rights 
over it beyond certain easements encroached upon it in the hope 
that their encroachment upon this small inconspicuous strip of 
land might escape the notice of the agents of the plaintiff in the 
town of Dhandhuka. In fact it would seem to have escaped 
their notice for a period of 13 years, but the Government have 
a period of 60 years under the law of limitation and there is no 
question that the suit is in time. 

We would observe also that accepting the case as put by the 
defendants' pleader in the words which we have cited, we think 
that it makes no case for the admission of evidence. The 
Secretary of State is in no way concerned with anything which 
may have been done by the Municipality or the officers of the 
Municipality. It cannot in the circumstances of this case assist 
the defendants if in certain maps of the Ee venue Authorities 
made by those Authorities for their own guidance, this strip of 
land is inaccurately described. 

As to the assertion that the Commissioner and the Government 
have decided that they cannot eject the defendants, that is 
obviously beside the mark. For, the Commissioner’s order 
referred to is exhibit 30, and all that that Officer decided is 
that the contending parties, that is to say, Bapuji and the 
defendants would be wise to decide their difference by a Civil 
Suit, and in the meanwhile that it was unnecessary for Govern- 
ment to fight the battle of the Dharmshala, and all that the 
Government did was to approve and confirm this very non- 
committal order of the Commissioner. 

Upon the whole, therefore, we are of opinion that the case 
made by the defendants themselves put them out of Court and 
that the learned Judge was right in so deciding and in refusing 
to allow them to give evidence which could lead nowhere and 
serve no useful purpose. 
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Wc^ therefore, dismiss this appeal with costs confirming the 
decree with this variation that instead of possession being 
awarded for the usage mentioned in paragraph 2 of the plaint, 
possession will be awarded subject only to the easements existing 
over the land m favour of defendants as owners of the northern 
premises 


Decree varied 

G. n B. 


APPELLATE CIVIL. 

Befo'ie Mr, Justice Batchelor and Mr* Justice Bao, 

KISHANBAS SHIVEAM MAEWADI, Plaivtipf, NAMA 
EAMA VIE, Dufindant ^ 

Comiwomise'^Dec'i te in term of the mnpomise — J^phcaiirn for decreo^^ 
Teims of the com^promtse opposed to law — FiibUc policy — Instalments — 
Default — Papnent of whole sum — Beklhan Agnculturzsts* Belief Act 
{Xyil of Isro)^ section loB, clause (5).t 

A suit laou£,^lit igninst an agncultiuist-defenclTOi to recovei money by sale 
of mortgaged piopeity was commomised on the teims that the defendant should 
pay the imount in equal annual instalments, and that on failure to pay any tvo 


* Cnil Eefeiencc No, 3 of 1910. 

I Tbo DeUhaii Agricultmists’ Relief Act (XVII of 1879), section 15B, luns as 
lolloM s : — 

(1) The Court may lu usdir^cntio n m parsing a decree for ledcinption, foicclosiiic 
or sale in any suit of tlic descriptions nieiitiorod in scct.on 3, clause {if) or clause (x) 
01 in the course of any procecdiugs under a decree for locleippt on, foioclosiiro or sale 
] assed w any such suit, wlictlier before or attei tins Act coincri into force, diioct that 
any amount paj able by the mortgagor under that decree shall be payable ni such 
instalments, on such dates and on such terms a& to the paj ment of interest, and whore 
the mortgagee is in possession, as to the appiopiiation of the profits and accounting, 
therefore, it thinhs iit, 

(2) If a sum payable undei any sncli direction is not paid when due, the Court 
shall, cxcepu for reasons to be recorded by it in wntmg, instead of niahing an order 
for the siJc o£ tile entire prop ortj mortgaged or fer foredoswe, order the sale of such 
porlion only of the property as it may think neceasary for the realization of that 
sum. 
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IB stal meats tko plaintiff sEould be at libeity to xealise tbe whole of the baUaco 
by sale of the entxio moitgaged property tbiougli the Couit The compromise 
was bionglit befoie the Court with a view to obtain a deciee in itsteims. The 
defendant when examined by the Coiiit agreed to be bound by its teixns which 
were explained to him The Suboidmate Judge, howevei, felt doubt as to the 
validity of the compromise , and rofened £oi opinion the following two 
questions to the High Couit (1) whether the compromise was taw £ul although 
it provided that m default of thepa}meiit of two mstalmonts the pUmtifl 
should lealiFe the whole balance due by sale of the entire moitgaged property, 
such provision having been opposed to section 15B, clause (2) ot the Dokkhan 
Agiicuituiists* Eelicf Act, 1879 , and (2) whethei the Couit was bound to pass 
a deeiee on a compiomise of this character. 

IIel4> that the teim that in default of payment of two instalments the 
whole moitgiged property shall bo liable to sale” was contraiy to public 
policy as declared in section 15B, clause (2) of the Bekkban Agiicultuiists’ 
Eelief Act, 1879 , and that, therefoie, li w ts not competent to the Couit to pass 
a deciee which would be in conflict with the statutoiy piovision. 

IMit fin til 01 5 that the meie faefc that the defend xnt though apprised of the 
teims of the oompiomiso agieed to it, did not imestthe Couit with jurisdiction 
to pass a dociee to cany out the compromise. 

Thb was a civil reference made by T. R. Kotwal^ Subordinate 
Judge of Talegaon and Sasvad. 

The plaintiff instituted a suit against the defendant, who was 
an agiicultuiist, toirecovcr the money due on a mortgage executed 
by the latter. During the pendency of the suit, the parties 
settled their differences and anived at a compromise, the terms 
of which were as follows : — 

Befendint should pay Rs 100 as claimed and costs and the full fees of the 
pleadei, , Es 10 in the Edlgiin of Shake 1831 and yeaily Rs 10 m each 
futuie Ealgun and the instalment should be paid till the whole sum was pud 
off If defendant makes default in payment of any two instalments, plaintiff 
should leaiw the whole sum by sale of the piopeity descubed in the plaint 
through the Comt.” 

The above compromise was presented to the Court for a decree 
to be passed in its terms. The defendant was examined by the 
Court and the terms of the compromise were explained to him. 
He then agreed to be bound by those terms. The Subordinate 
Judge, however, felt doubt as to his competence to pass a decree 
in terms of the compromise ; and referred the following two 
c|uestions to the High Court for opinion 
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1. Is the above agreement or compromise lawful which profides that ir 
default of two instalments the plaintiff should realize the whole balance due 
by sale of the property it being contrary to the provisions of section 15B (2) oi 
the Bekkhan Agriculturists’ Eelief Act, as constiued in Fandharimth v. 
Shankafi 8 Bombay L* E page 488 ? 

2. Is the above case to be applied only to deciees passed by the Court oi 
also to compiomises or consent deciees based on compromises oi to agreements 
filed under section 44 of the Dekkhan Agriculturists’ Belief Act? 

Oa the questions referred the opinion of the Subordinate Judge 
was in the negative. His reasons for the opinion were expressed 
as follows : 

The judgment of f abeax, C. J., in I. L* E 22 Bombay 238 shows that when 
a compromise is brought within the piovisions of the Dekkhan Agricul- 
turists’ Eelief Act it would be governed by that Act. The particular case did 
not fail under the Act. The case in I. L. E. 26 Mad. 31 shows that in spite of 
the compromise as recorded by exhibit 15 the Court will disregard the- terms 
so far as they are contrary to the Dekkhan Agriculturists’ Eelief Act as con* 
stined by the Bombay High Court. So far as a decree embodies unlawful 
teims of a compiomise it is inoperative and wdl not he enforced. A Court 
would ha\e no jurisdiction to pass a decree on a compromise unless it is 
lawful 0. XXIII, i\ 3. A Judge disregarding the ruling of the High Court 
to which he is suboidinate would be acting contrary to law and his decision of 
a case would be open to revision by the High Court under section 115 (e) • 
I. L. E 25 All 509 at 523, 524, 1.L. E, 17 Mad. 410. If the above argument 
is correct the compromise becomes unlawful being opposed to the construotion 
of section 15 B (2) of the Dekkhan Agriculturists’ Eelief Act and the Court 
should not pass a deciee on it * Bama v Bamokands Printed Judgments, 1894, 
page 466. As an argument in favour of supporting the compromise above set 
out the maxim quilibet potest fenimciarejuri fro se introducto may be relied on, 
i e. anyone may^ at his pleasure, renounce the benefit of a stipulation or other 
right iniiodiiced entirely in liis own favour. Broom’s Legal Maxims 7 Ed., 
pp 531 to 537, 1. L E. 27 Bombay, page 10. The only doubt is whether the 
agi ienlturistfi’ ease would come under the proviso to the rule set out on page 
637. The maxim is inapplicable if an agiieulturist enters into an agreement 
as the one noted above by which he is deprived of that piotection to v/hich 
by the Dekkhan Agriculturists’ Relief Act he is absolutely entitled. In 
I. L. E. 26 Bombay 252, r. b., at 258, 259 it is remarked that ‘ looking at the 
policy of the Act and its avowed intention to afford relief to indebted agri- 
culturkts, wo think that no obstacle should be placed in the way of making 
its remedies as wide reaching as possible.” 

Another argument advanced in favour of the eompromise is one arising 
from the great hardship and inconvenience as a result of the ruling in 
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B Bombay Law Bepo^ter. Bi’oom’b Legal Maxims pp. 146-118 It 3*3 asked 
Low many times is tlie deeiee to be made absolute; if if is to be done at eicb 
time the insUlmeiic} falls due ^ How aie tb(^ di fide allies oi efiecling a sale to 
realize an instalment to be got ovei ^ 

Tbe suit falls under sections 3; 4 and 10 of tbe Bekkban AgrlcuUuiists’ Belief 
Act and no appeal lies fiom my decree If I piss a decree undei Older 
XXIII, r, 3 in terms of tlie compiomise there ill be no appeal, section 93 ()), 
Civil Procediue Cede.’* 

The reference was heard by Batchelor and Raay JJ* 

5 . ¥. V%iwan% c%na^^ 

The rule of law contained in section 15B, clause (2) of the 
Dekkhan Agriculturists’ Relief A.ct, 1879^ apphes only when 
the Court passes a decree after an investigation of the claim. 
It does not apply to compromise which ib an act of the paities. 
The whole policy of the Act is to encourage compromise by the 
parties, and to this end is directed the provisions about conciliation 
in the Act. See Puaji v. Ganapati^^K 

L. 0. Gole {amicuB mtiai) for the defendant . — 

The terms of the compromise in question are in direct conflict 
with the provisions of section 15B, clause (2). The Court should 
not turn a compromise into a decree, if it contains any teims 
opposed to the provisions of any statute. See also Fandha) inaih 
v* SAanliUf^^U^ Mama v. Mamchan(7)a^^^ i and lal /vhansw'irr i 
Naidu V* Rauffamma^^K 

Batgheloe, J. — We are obliged to the learned pleaders who 
have assisted the Court with their arguments. 

This is a reference by the Rubordinate J udge of Talegaon and 
arises in a suit brought by the assignee of a mortgage for the 
recovery of the mortgage*m iney due on a simple bond, dated 
the l8th June 1897. 

The defendant admitted the mortgage-bond and the receipt 
of the consideration. 

The plaintiff and the def jndant entered into a compromise 
which is exhibit 15, and which provides that the defendant 

CD (1910) 34 Bom. :02. 
m (1903) 8 Bom. L B, 488. 
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should pay Rs. 100 as claimed and costs, namely, Rs. 10 i 
Fdlgun o£ Shake 1831 and yearly Rs. 10 in each, future Fdlgu 
and so on until the whole sum was paid off j if defendant shoul 
make default in payment of any twm instalments, then it wa 
provided that the plaintiff should realize the whole sum by sal 
oi the entire mortgaged property through the Court. 

The defendant admitted the assignment-deed produced b 
the plaintiff. The parties prayed for a decree to be passed i 
terms of this compromise, and the defendant, on being examine 
by the Court and on the terms of the compromise being explaii 
ed to him, agieed to be bound by it. 

Theieupon the learned Suboidinate Judge refers to us tw 
questions, (1) whether the aforesaid compromise is lawfu 
although it provides that in default of the payment of tw 
instalments the plaintiff should realize the wdiole balance due b; 
sale of the entire mortgaged property, such provision beiu| 
opposed to section 15B, clause (2) of the Dekkhan Agiiculturists 
Relief Act ; and (2) whether the Oouit was bound to pass a dccrei 
on a compromise of this character. 

The Subordinate Judge thought that both questions shouh 
be answered in the negative, and we are of the same opinion. 

A compromise is merely an agreement between the partie; 
to settle an existing dispute, and if it is to be enforceable ir 
law it must not contain a term opposed to public policy, se« 
Zahlmanasmamt, Naidu v. liangamma!^'^ , Here the tern 
“that in default of payment of two instalments the whole 
mortgaged property shall be liable to sale” is contrary topubli( 
policy, for the public policy upon this point is declared in sectioi 
]i>B (2) of the Act which enacts that in such circumstance: 
not the whole mortgaged property but only such pait of it a: 
may be necessary for the realization of the overdue instalment' 
shall be liable to sale. 

We think, therefore, that it is not competent to the Court tc 
pass a decree which would be in conflict with a clear provisioi] 
of the Statute, and wc are supported in this view by the decision 
in lUim vihil Ixuma Dhere v T^nnichatul valad Ftilelmnd^^K 
P) 2C Maa 31. (2) (1894) p. j. 450, 
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We are of opniion^ moreover^ that the mere fact, that the 
defendant though apprised of the terms of the compromise 
agreed to it^ does not invest the Court with jurisdiction to pass 
a decree to carry out such a compromise. It must be observed 
that the only knowledge which appears to have been brought 
homo to the defendant is a knowledge of the terms of the com- 
promise, not a knowledge of his leg rl position under the vspeci- 
ally favourable Dekkhan Agriculturists^ Relief Act. That is 
important in connection with section 12 of the Act which deals 
with admissions by the debtor, and requires the Court to be 
satisfied, before giving effect to such admissions^ that they were 
made with the full knowledge of the dehtoris legal rights as 
against the creditor. This section and section IS seem to us to 
indicate that the object of the Act was to place the defendant- 
agriculturists^ interests rather in the hands of the Court for 
protection than to trust them to the hands of the defendant 
himself. 

And section 44 may be referred to for guidance as to the manner 
in which the Court receiving an agreement should scrutinize it. 
The section declares that before accepting such an agreement 
the Court must be of opinion that it is a legal and equitable 
agreement, a description which we think cannot be applied to 
compromise which is in direct variance with the provisions of 
section 15B (2) of the Act, 

The case of Piraji v, Gampak^^^ is not in point, for the 
compromise which was there allo-weil was not alleged to contain 
any term in conflict with the Statute. 

For these reasons therefore we answer in tbe negative both 
the questions which have been referred to us. 

Order aceordingh/, 

B. B. 
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ORIGINAL CIVIL. 

Befcre Sii Scotf, Kt , Chief Judice, 

In ike nuiUoi of ike Indian, Ai Miration Act (IX of 1899). 

TEIBHITWANDAS KALLIiNDAS GAJJAE, Petitionee, 
JIYANOHAND LALLUBHAI and Co, Eespondnnts 

Indian ArUttatlon Act (IX of 1^99), sections 11 and IS — “Award” — Oivi 
hoceduro Code (Act V of 1908), sokedide I, Older XXI, rule 99. 

An V ud filed m Coirt under section H of tlio Indian Arbitration A 
(IN of 1899) is nothing moie than an award, although it is enforceable as 
it weie a clecrco. 

Eiocut'in of such on awaicl cannot bo stajed imdoi Order XXI, iiile 29 
the Civil Procedmo Code (Act V of 1‘^OS) 

Peoceedings in cliamber^. 

The petitioner above named had been employed by the responc 
ents for some years, when certain disputes arose between thee 
and a reference was made to arbitration. The respondent' 
howeveij shortly afterwards filed a suit against the petitionei 
contending (m'er alin) that the agreement between them wa 
illegal and void. Another suit, No. 850 of 1909, was thereafte 
filed against the petitioner and the respondents by Gulabchani 
Munalal aud Oo. for the taking of accounts of a partnorshi] 
which had previously existed between the parties. It was allege 
in this suit (inter aha) that the petitioner was liable to refund t 
the partnership assets a large sum which he had preniaturel 
withdrawm. 

Eventually a settlement was arrived at between the petitionc 
and the rc.'sponder.ts, imd on 19th January 1910 an aivard wa 
made in tlio arbitration ordering the respondents to pay to Ih 
petitioner Es. 2,15,000 (Rs. 1,00,000 on 25th .January lOlt 
and the balance in monthly instalments of Rs. 10,000), and ; 
consent decree was passed in the suit filed by the respondent.' 

Thoahovosettleiiicnt was without prejudice to the rights of th 

parties in Suit No. 850 of 1909 

In pur.suaiico of the award the respondonts duly paid sunr 
amounting to R.s 1,50,000, hut made default in payment of thi 
instalment duo on 2oth July 1910, claiming to retain the balane. 
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against the amount which the petitioner was himself liable to 
refund in Suit No. 850 of 1909. 

On 1st August 1910 the petitioner applied for execution under 
section 15 of the Indian Arbitration Act, and on the same day the 
respondents, paying Rs. 10,000 into Court, took out a summons 
against him to show cause why execution should not be stayed 
until the final disposal of Suit No 850 of 1909. 

The summons was argued before Scott, 0. J., in chambers, 

•Jar dine, acting Advocate-General, appeared to show cause for 
.the petitioner, 

TaleyxrlcJivi appeared for the respondents. 

Scott, 0. J. : — On the 1st of August 1910 a summons was 
obtained from the Sitting Judge in chambers headed ; “In the 
matter of the Arbitration between Professor fi'ribhuwandas 
Kalliandas Qajjar and the firm of Messrs. Jivanchand Lallubhai 
and Co., and in the matter of the Indian Arbitration Act IX 
of 189 9-— Professor Tribhuwandas Kalliandas Gajjar — Petitionei; 
and Lallubhai Dharamchand and the other partners in Jivan- 
chand Lallubhai and Go. — Respondents, ” calling on the above- 
named petitioner to appear and show cause, if any he hath, why 
the execution of the award, dated the 10th January 1910, should 
not be stayed until the final disposal of Suit No. 860 of 1909. 

The award of the 19 th January 1910 was an award made 
under the provisions of the Indian Arbitration Act IX of 1899, 
whereby the firm of Jivanchand Lallubhai and Co. were directed 
to pay to Tribhuwandas K. Gajjar the sum of Es. 2,15,000, 
Rs. 1,00,000 being payable at once and Rs. 10,000 every sub- 
sequent month. At the time of the summons there still remained 
payable by monthly instalments a sum of Rs. 65,000. Up to 
that time no steps had been taken to obtain the assistance of 
the Court in securing the payment of the amount of the award, 
but under the provisions of the Indian Arbitration Act the 
petitioner would be entitled to enforce the award as if it were 
a decree of the Court. 

On the strength of that provision in section 15 of the Indian 
Arbitration Act, the parties against whom the award bas been 
made contend that this Court, under Order XXI, rule 29 of the 
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Civil Procedure Code^ should stay the execution of the award 
until the disposal of Suit No, 850 of 1909. That is a suit filed by 
Gulabchand Munalal against Kasturchand Daya, the firm of 
Jivanchand Lallubhai and Oo.^ the present respondents, and the 
petitioner, T, K. Gajjar, for the winding up of a partnership, in 
which, it is said, the petitioner was entitled to a share of profits, 
although not liable for losses, and is liable to the partnership 
for monies withdrawn to the extent of Es. 90,000, 

Now, such an order for stay can only be made by the 
Court, if there is a suit pending on the part of a person against 
whom a decree has been passed, against the holder of a decree 
of the Court. It appears to me that the petitioner is not a 
holder of a decree of the Court, nor are the firm of Jivanchand 
Lallubhai and Go, persons against whom a decree has been 
passed] for the award, to which the applicants seek to give the 
force of a decree, is nothing more than an aAvard, although it 
is enforceable as if it were a decree. In the words of Fletcher 
Moulton, L. J., used with reference to section 12 of the English 
Arbitration Act of 1889, that section gives no power to turn 
such an award into a judgment. It gives to the award the 
same status as a judgment for the purpose of enforcement, but 
it leaves it what it was before, an award.’^ See In re a 
Banlmh^icij lYoiiee^^\ 

The application is, therefore, in my opinion, misconceived, 
and it is unnecessary to discuss the further question Avhich 
mightariseastowhetherSuitNo, 850 by Gulabchand Munalal 
is such a suit as is within the contemplation of Order XXI, rule 
29 of the Civil Procedure Code, even if we assume that the 
award is a decree within the meaning of that rule. 

I, therefore, discharge the summons with costs. 

Attorneys for petitioner ; Messrs. Bichielh Merwanji ancl Berner . 

Attorneys for opponents : Messrs. BayaWmi and Co. 


a) [IDO^l 1 K. B. 4se. 
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ORIGINAL CIVIL. 


Before M't\ Jnstice Macleod* 

JKEWANBAI, Plaintiff, AIANOBDAS LAOHMOXDAS 

AND OTHERS^ DEFENDANTS*'^ 

Mortgage — Assignment of mortgage— -A^pUoation of rule of damdupat-^ 
Transfer of Property Act (IV of 188f^), section 2 

Tlie fact tliat the person ontitled to sue on a mortgage happens hy assign- 
ment to be a Parsee cannot affect the (Hindu) mortgagor’s right to claim the 
advantage of the rule of damdiipat, if it existed 'when the mortgage was 
entered into. 

It is not proper to infer that, because it has been expressly enacted that 
nothing in Chapter II of the Transfer of Property Act (IV of 1882) shall be 
deemed to affect any rule of Hindu Law, the Legislatuie has deprived a 
Hindu mortgagor of the protection afforded him by the rule of damdupat* 

The right of a mortgagee to sue for his principal and interest is a right 
arising from a contract and must lie taken to bo made subject to the usages 
and customs of the contracting parties. 

Ox 29tli May 1890 Pandu Powshia mortgaged liis interest in 
certain immoveable property at Dadar to Manekehand Jlira- 
eliand and Panachand Hirachaiid for Es. l,0C0j and on 16th 
July 1891^ he mortgaged his interest in certain immoveable 
property at Naigaiim to Kaslilnatii Tishvanath for Rs. 2,000^ 
with a further charge at a later date for Rs, 1^,000. Id 1895 the 
above mortgagees assigned their respective interests under the 
mortgages and further charge to one Girdhardas Ghanshamdas 
who acted as the nominee of VithalJas Ramdas. By a deed of 
28th June 1897, Vithaldas Ramdas mortgaged his interests in 
the properties above mentioned and also another immoveable 
property, of which he was absolute owner, to B. S. Chothia to 
secure the payment of Rs. 1,30,000 balance due on certain 
transactions between the parties. On 20th April 1900 he 
executed a further charge in favour of Ohothia for Es. 82^500. 
Between 28tli June 1897 and 2Gth April 1900 Tithaldas Ramdas 


Suit Xo. S02 of 1905, 

t and nothing in the second chapter of this Act shall lo deemed to 

affect any rule of Huiilu, Muhammadan or Buddhist Luw»” 
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made further mortgages of his own property above mentior 
and of his interest in the property at Naigaum first to J. 
Tata and then to H. A* Wadia. Finally^ on 6th October 19* 
Pandu Powshia created a further charge on his interest in i 
Naigaum and Dadar properties in favour of Messrs. Dikshit a 
Dhanjishaw, Solicitors, to secure Es. 5,000 duo for costs incur] 
in certain suits. 

In October 1905 Chothia filed this suit to enforce payment 
the money due under the mortgages, and for foreclosure 
default of payment. On Chothia^s death his widow Jeewan 
was substituted in his place, and when the suit came to tr: 
there were in all 8 defendants. The first 3 were the lei 
representatives of Vithaldas Eamdas (the original 1st defendai 
the 4th and 5th (original 2nd and 3rd) were the legal repres 
tatives of J. N. Tata, and the Gth (original 4th) was H. 
Wadia. Messrs. Dikshit and Dhanjishaw (original 5th) 
the 7th defendants, and Pandu Powshia (original 6th) was i 
8th defendant. None of the first 6 defendants filed a writ 
statement; and no objection was made by the 4th, 5th or c 
defendant to the plaintiff's tacking bis further charge of 2{ 
April 1900 on to his original mortgage-debt of 28th June 18 
The 7th and Sth defendants, however, were both contentio 
It was contended by them that the rule of damclupat appl; 
and that thus the plaintiff could not recover in the way 
interest a sum greater than the principaL The 8fch defends 
further pleaded that the mortgages had been obtained by fra 
and misrepresentation, 

JimlinCy acting Advocate-General, with Jhmah and Bhanclarl 
for the plaintiff. 

Besai, with Tkahore^ for 2nd defendant. 

Balmlurji^ with TarcwJmicl^ for 7th defendant. 

with him Sekdwad^ for the Sth defendant. 

Macleob, J. : — On the 29th May 1890 the Sth defendant me 
gaged his interest in certain property at Dadar to Manekch? 
Hirachand and Panachand Hirachand to secure the repaym 
“of Es. 1,000 and interest, 
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On the 16th July 1894 the 8th defendant mortgaged his 
interest in certain property at Naigaum to Kashinath Yishvanath 
to secure the repayment of Es. 2^000 and interest. 

On 17tli February 1895 a further charge for Es. 1,000 was 
endorsed on the last*nientioned mortgage. 

On the 20th July 1895 Manekchand Hirachand and Panachand 
Hirachand assigned their interest in the mortgage of the Dadar 
property to Girdhardas Ghanshamdas. 

On the 25th October 1895 Kashinath Vishvanath also assigned 
Ms interest in the mortgage and further charge on the Naigaum 
property to Girdhardas Ghanshamdas. 

In these assignments Girdhardas acted as the nominee of 
Yithaldas Eamdas. 

On the 28th June 1897 Yithaldas Eamdas mortgaged his 
interests in the abovementioned mortgages and farther charge 
together with his rights in certain other properties to Bomanji 
Shapurji Ohothia to secure the repayment of Rs, 1,30,000 and 
interest, and on the 2Gth April 1900 Yithaldas executed in 
favour of Ohothia a further charge for Es. 32,500, 

The original oth defendants are second mortgagees of the 8th 
defendants interest in the Dadar and Naigaum properties. 

The original 2nd, 3rd and 4th defendants represented subse- 
quent mortgagees by Yithaldas Eamdas and were interested in 
redeeming the plaintiff. After suit filed the plaintiff died, and 
bis widow and executrix was substituted in his place, Yithaldas 
Eamdas also died, and the present defendants 1, 2 and 3 were 
placed on the record as his heirs and legal representatives. 

The plaintiff prayed that the then 5th and 6th defendants 
should pay him Rs. 17,397-9-0 due on the mortgage and further 
charge on the Dadar and Naigaum properties and that the first 
4 defendants should pay him the Es. 2,20,395-3-9 due on 
the mortgage and further charge of the 28th June 1897 and 
26th April 1900, and in default for foreclosure or sale. The 
plaintiff has come to terms with those who now represent the 
first 4 defendants. The 8th defendant filed a highly contentious 
written statement pleading inter alia that the mortgages and 
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further charge of the Dadar and Naigaum properties had 
obtained in fraud of him. Whenj however, the time came 
the 8th defendants counsel to address the Court on the ii 
raised by him, counsel -was no longer in evidence and, 
waiting some time, I had to finish the hearing of the 
without him. In anj’- event it was clear that any claim 
the 8th defendant might have had to set aside these deed 
the ground alleged was time-ban ed. As regards the contei 
that there had been a misjoinder of causes of action and ps 
and that the suit was embarrassing against the 8th defem 
it is diiBcult to see how the plaintiff could have sued on 
mortgage of 1897 and further charge of 1909 without ma 
the original mortgagor of the Dadar and Naigaum properti 
defendant. It must be said that ho lias not been in any 
prejudiced or cmbarrasscri. 

Then the only important question remaining was the 
raised by the now 7th defendant who was second niortg 
of the Dadar and Naigaum properties and so iuterestei 
redeeming them from the plaintiff, namely, vhethor the 
of damdupat should be applied in calculating tlio amount 
on the second inortgiigeos and fuither charge above uicntic 
.It clearly applied to the mortgage of the 20th May ISOO, and 
fact that the person entitled to sue on it happened by as; 
ment to be a Parsec could not affect the moito-aoor’s riel- 
claim the advantage of the rule, which certainly existed v 
the mortgage was entered into. 

As regards the mortgage of July 1894 and further charg 
Pcbiuary 1895, it has been argued for the plaintifi’ that they - 
executed after tlio Transfer of Property Act had been extei 
to this Presidency, and that therefore the rule of damdupat 
no longer prevent a mortgagee from availing himself of his r 
to recover his principal and interest from a Hindu morio-: 
who has bound himself to repay the same. 

By section 2 of the Act in the territories to which the 
extends fci the time being the enactments in the sohedul 
the Act are repealed to the extent therein mentioned and 
sub-clause (d) nothing iu the second chapter of the Act w’ 
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refers to transfers of property by act of parties shall be deemed 
to affect any rule of Hindu, Maliomedan or Buddhist Law. 

From this it is contended that the provisions of Chapter IV 
relating to morligages of immoveable property and charges and 
of section 65 in particular do affect the rule of damdupat. 
The point does not seem to have arisen in any reported case. 
It was ceruaioly decided in Sunclaialai v. Jaymant 
that the rule of damdupat applie I in all cases of mortgages as 
between Hindu debtors and creditors except where a moitgagee 
in possession is accountable for profits , but the mortgage then 
before the Court was executed in 1864 before the Tiansfer 
of Property Act was passed, and there is nothing in the 
report to indicate that any suggestion was made that the 
extension of the Act to Bombay might affect the application of 
the rule. Sitting as a Court of first instance, I do not think I 
should be justified in holding that because it has been expressly 
enacted that nothing in Chapter II of the Act shall be deemed 
to affect any rule of Hindu Law it must be deduced therefrom 
that the Legislature has deprived a Hindu mortgagor of the 
protection afforded to him by the rule of damdupat before the 
Act was exteu led to Bombay A perusal of the provisions of 
Chapter II of the Act will show how necessary it was to 
expressly enact that they should not affect any rule of Hindu 
Law, but the right of a mortgagee to sue for his principal and 
interest is a light aiising from a contract and must be taken to 
be made subject to the usages and customs of the contracting 
parties. 

I am therefore of opinion that the plaintiff cannot recover in 
the way of interest on the mortgage and further charge of the 
Naigaum property a larger sum than the principal amount due 
on the said mortgage and further charge. 

Plaintiff^s counsel stated in the course of the argument that 
lie had come to terms with the defendants 1 to 6 other than 
defendant 8 who is dead, and certain terms of consent were 
handed into the Court. 
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The plainiitl^ therefore, is entitled to an ordinary mortga 
decree with costs, (1) as regards defendants 1 to 6, other th 
defendant 3, in accordance with those consent terms except in 
far as they may be inconsistent with this judgment and 
that any application for a foreclosure and sale of the propert 
in Schedule 0 must be made hereafter by notice, and (2) 
regards defendant 8 in accordance with this judgment. Defei 
ant 7 can add his costs to his mortgage. 

Liberty to apply. 

Attorne 3 's for the plaintift : Messrs. Feshyij Erniiir/i (J' Kola 

Attorneys for defendants 1 and 2 : Messrs. Shamra^j Minocle 
I' IlifalaL 

Attornej^s for defendant 7: Messrs. KUcsIlUj Khavjuhah 
Soondoclus. 

Attorneys for defendant S : Messrs. SttictliaUi Bjjnie cfc Co. 
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APPELLATE CIVIL. 


Before M}\ Justice BaUlielor and IiL\ Justice Rao, 

RABHABAI, wipe op KEISHNAJl IIAYJI (original 
EAMCHANDRA YTSHNIJ axd otiiees (origixal Defendants), 
sroNDENTS; AND EAMCHANDKA YISHNU (original Di^rENDAN'i 
Appellant, v. EADIIABAI, wife or KPJSIINAJI RAYJI (ohtgi 
PLAiNTirr), Eespondent. ^ 

iJehklian A(jricuUurisU'' Belief Act {XVII of 1870) — Wife of an o 
euUurist-Stotus — Suit hy mortgeegoe to recover possession — Brayer 
paymojit of principal and interest at certain rate — ’Decree— Vaymem 
principal and interest— Payraent of interest at certain rate till the prino 
is doubled — Cordractml relation not superseded hy the decree — Bedernp 
suit — Accounts. 

Under the provisions of the Defckhan Agriculturists* Eclief Act (XYlJ 

1879) the wife of an agricuitiirist cannot claim to be an agriculturist. 


Cross Second Appeals Nos, 823 and 219 of 1908. 



voli. XXXVJ 


BOMBAY SERIES. 


205 


A decree obtained by a moitgageo in tbe year 1867 to recover possession 
of tbe moitgaged property set ont that the plaintiff (mortgagee) was suing 
for possession of the mortgaged land with a prayer that until possession should 
be delivered over^ or until the mortgage money was paid off, interest should 
he awaided at the rate of 2 per cent, per mensem. The decree then oidered 
that the mortgagor “ should pay to the plaimiff (mortgagee) Bs. 300 and 
interest, Bs, 27, in lespect of his claim Until payment of the moneys, or 
until the principal is doubled, interest should he paid at the rata of 2 per cent, 
per mensem fiom 30th July 1867; and until payment of the moneys the 
land mortgaged, which was asked for in the suit, should be handed over 
according to agreement. And the defendant should redeem the land by paying 
the plaintiff*s money.^’ 

Subsequently the mortgagor having bi ought a suit for redemption and 
Recounts, it was contended that the plamtiS’s light to have accounts 
taken from the mortgagee m possession was lost by leason of the aforesaid 
decree. 

Meld^ that the terms of the decree did not deprive the mortgagor of a right 
to accounts. The deciee did not supersede the contractual relation, but by 
putting the moitgagee into possession merely carded out the teims of the con- 
tract which for the rest it preserved and kept alive. There was no foreclosure 
either in fact or in intention, and t was in his capacity as mortgagee entitled 
by the contract to possession that he was put into possession by the said 
decieo. 

Second Appeal from the decision of 0. Roper, District Judge 
of Satara, varying the decree of D. W. Bhat, Subordinate Judge 
of Tasgaum, 

Suit for redemption of mortgaged property and accounts. 

The lands in dispute originally belonged to one Yamnaji 
Govind, who mortgaged them to his creditor Vishnu Trimbak 
Paranjpe for Ks. 300 under a mortgage deed, dated the 14th 
July 1863. Subsequently both the mortgagor and mortgagee 
having died, the mortgagee's brother, Balkrishna, brought a 
suit, No. 797 of 1867, in the Court of the Subordinate Judge of 
Tasgaum against the mortgagor's widow, Lakshmibai alias 
Cliandrabai, to recover possession of the mortgaged property. 
The plaint in the said suit contained the following prayer 

Possession of the land described above may be awarded. Until the 
possession of the land is delivered or until the moneys are paid off, interest at 
the rate of rupees two per cent, per mensem, and (also) interest on the Court 
costs, may be awarded in cash from the defendant Bakshmibai edim 
Chaudrabai# 
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On the 28th September 1867 the Court passed a decree as 
follows : — 

The defeiiJAHi; Vamna]! Govmd, deceased, (lepicsonted) by his widow 
Lakslimibai alias Chandiabxi sliould pay to the plaintiff Balknshna pimcipal 
Es. 300 (ihiee hundred) and interost Es 27 m lespact o? his chiin Until the 
paymei'^t of the moneys or until the principal is doubled, inteiest should be 
ps.id at the late of 2 pei cent pei mensem from the dOLii of July 1867 ; and 
iinnl payment of the moneys the moitgaged land hiving the above four 
boundaiies which is asked for in the suit should bo lunded over accoiding to 
the agreement And the defend int should redoeni the land by paying tis? 
plaint! ff*s moneys. The defendant do pay the Conit costs incurred liy the 
plauitiil as detailed below. 


Under the sold doerec the mortgagee having recovered and 
continued in possession the plaintiff Raclhabai, the daughter and 
heir of the mortgagor Yamnaji Govind, brought the present suit 
in the Court of the Subordinate Judge of Tasgauin against the 
mortgagee's son Ramehandra Vishnu Paranjpe to redeem and 
recover possession of the property in suit, alleging that she was 
an agriculturist, that the profits of the property had satislied 
the mortgage debt and that the defendant refused to render her 
a true and proper account of the uioi’tgagc tt:ansaction- Rinn- 
cliandra Vishnu Paranjpo was joined as defendant 1, and the 
other defendants, being in possession as tenants under defendant 1, 
they were joined as defendants 2—5. 


Defendant 1 denied the plaintiffbs status as an agriculturist 
and contended ialer alia that the amount due to him under tlio 
mortgage was Rs. 3,0384-11 including Rs. 3S0, which he had to 
pay to a prior mortgagee for recovering possession. 

Defendant 2 did not tender a written statement. 

Defendant 3 was absent though duly served. 

Defendants 4 and 5 stated that they were tenants under de- 
fendant 1 and that they would give up possession on the expiry 
of the period of their tenancy. 

The Subordinate J udge found that the plaintiff was not an 
agriculturist, that defendant 1 had recovered Rs. 2,549-4-3 as the 
income of the mortgaged property and that nothing was duo to 
him on account of the mortgage transaction. A decree was. 
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thereforoj passed directing the plaintiff to recover possession 
without paying anything to defendant 1, 

On appeal by defendant the District Judge, following the 
rulings in Wavlu v. Raglm^^\ Mamlhat v Eagho Knslma EesJi* 
pande^^^ and Tam Bagianv* llaiihin Bhamm BubaW'^^ found 
that defendant 1 was not liable to render an account to the 
plaintiff, who was bound to pay the sum due under the decree 
in Suit No. 797 of 1867, exhibit 38, before recovering possession 
of the property in suit. The decree of the Subordinate Judge 
was, therefore, varied by directing the plaintiff to recover 
possession on payment, within two years, of Es. 627 to 
defendant 1. 
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The plaintiff and defendant 1 preferred cross second appeals, 
No. 823 and No* 219 of 1908 respectively, 

Mllanth Atmaram for the appellant (plaintiff) in Second 
Appeal No. 823 and respondent in Second Appeal No. 219 of 
1908 I— 


Ihere are two points in the case : — (1) Whether the plaintiff, 
being the wife of an agiicuituiist, can claim her hu&band^s 
status, and (2) whether the decree of 1867 piecludes an account 
being taken from the moitgagee in possession. 

With respect to the fiist point we submit that the plaintiff 
is an agricukuiist under the teims of the Dtkkhan Agricultur- 
ists^ Relief Act, being the wife of a peison Vvho is an agri- 
culturist, She has got no independent source of income to live 
upon. The wife of an agiicultuiist cannot but be an agri- 
culturist. In the eye of the law, the husband and wife are 
one person. 

As regards the second point, we submit that the first Court 
took a correct view of the decree, exhibit 38, In that suit 
the mortgagee merely asked for possession to which he was 
entitled under the terms of the mortgage bond and the decree 
gave it to him. The relation that subsisted between the 
mortgagor and moitgagee prior to the decree continued after 
the decree with this difference that under the decree the 

P) (18SI) S Bom. m. m (1892) 16 Bom 6a6* 

(1887) 16 Bom. 6S9, 
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mortgagee got possession. A mortgagee in possession is liable 
Eadhabai to rentier aceount o£ the profits to the mortgagor '.—Baitatrmja 
Eamchan’dju. ^K'oji x. Amp Bamcha'iulra^^) , Sri Raja Papammo, Rao v. Sri 
Riaoapa. II. V . Rcmcliandra Razid^\ Pandu v. 

Transfer of Property Act. The cases 

V relied on by the learned District .Judge are distino-uishabD 
Eadhabai. , ^ ^ “ 

x^. L. Klidiesyt tiierespondeni; (defendant 1) in Second Appeal 

No. S23 and appellant in Second Appeal No. 219 of 1908 : 

On a proper construction of the decree, exhibit 88, it will be 
found that the view taken by the lower Court is the correct one 
and i/he mortgagee cannot, after a decree on the mortgage has 
been passed, be called upon to account. In addition to the 
cases cited in the Judgment of the lower Court we rely on 
TuLya Vtthoji v. Bajiu and the unreported judgment 

in Second Appeal No. 56S of 1901, FaiaU Krishna x. Falha. 
Ihe last unreported case is on all fours with the present one. 

With respect to our second appeal. No. 219 of 1908, wo 
contend that the lower Court committed an error in not award- 
ing us Rs. 380 wlricb wo had to pay to a prior mortgageo 
for roeovering posse&.siou : section 7-i of the Transfer ''of 
Property Act. 

Batoheloe, J. The plaintiff sued as an agriculturist to 
redeem a mortgage and to recover pos.-session of the mortgar»ed 
property on payment of any sum which the Court might fimfto 
he still owmg to the dcfendant«, the representatives of the 
original mortgageo. The mortgage was executed in 1863, and 
the sum secirred was Rs. 309. It was admitted that the 
mortgagee went into possession in 1867 under the decree of the 
Court, and has since remained in possession. 

The defendants denied that the plaintiff was an agriculturist 
within the meaning of the Dokkhan Agriculturists’ Relief Act 
and claimed that Rs. 1,038-4-11 wore due on the mort<»a<.e’ 
including a sum of Rs, 380 which the mortgagee had to pay to prior 

; mortgagee before he could go ijito possession under tJie decree 

- of 1867. 

(l) (1880) P. J., p. S73 
•, • • (2) (1800) 19 Sfaa. 249, 

'|v r . 


(3) (1£94) 39 Bom. 140. 
W (1883) 7 Bom, S30. 
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The Court of first instance found that the plaintiif was not 
an agriculturist^ and that, on accounts taken, the mortgagee had 
already received Rs. 2^549-4-3 from the rents and profits of the 
mortgaged property : it, therefore, decreed redemption without 
any further payment, but it made no order for the refund to the 
plaintiff of the excess payment. 

The defendants appealed to the District Court, where it was 
held that the plaintiff was not an agriculturist, and that the 
defendants were relieved of any liability to account by reason 
of the former decree in the suit of 1867. The morlg.gee^s claim 
to the Rs. 880 was also refused. 

Dealing first with the plaintiif^s appeal, we have to determine 
whether the Court below was wrong (1) in holding that the 
plaintiff is not an agriculturist within the Act, and (2) in holding 
that the plaintiff’s right to have accounts taken from the 
mortgagee in possession was lost by reason of the decree of 1867. 

On the first point we have no hesitation in agreeing with the 
District Judge. The sole ground on which the plaintiff claims 
to be an agriculturist is that she is the wife of an agriculturist ; 
but that circumstance does not, we think, constitute her an 
agriculturist within the meaning of the Act. She does not earn 
her livelihood by agriculture, but by being the wife of her 
husband ; he might change his occupation to-morrow, but she 
would not be affected by the change . It seems to us that she 
can no more he called an agriculturist because her husband is an 
agriculturist than she could he called an engineer, or a doctor if 
her husband happened to follow one of those professions. 

As to the second point the decree of 1867 U exhibit 38 in the 
case# It sets out that the then plaintiff, the mortgagee, was 
suing for possession of the mortgaged land, that is, we infer for 
possession under the terms of the mortgage hondj and there 
was a prayer that, until possession should be delivered over, or 
until the mortgage money was paid off, interest should be 
a'^arded at the rate of 2 per cent, per mensem. The decree then 
orders that the mortgagor should pay to the plaintiff (the 
mortgiigee) Rs* 300 and interest, Rs. 27, in respect of his clam# 
Until payment of the moneys, or until the principal is doubled, 
B 1773--* a 
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interest slioulu be paid at the rate of 2 per cent per mensem 
from SOtli July 1807; and until payment of the monejis the 
land mortgaged, which is asked foi in the suit, should be handed 
over accoiding to the agreement. And the defendant should 
redeem the land by paying the plaintiff’s money.” It should be 
noted tliat ilio instruniont of mortgage is not produced. 

The Ciuestion is whether the terms of this decree depiive the 
mortgagor of a right to accounts m the present suit. 

For the respondents reliance is placed on Kavlu v. iwihfi'i 
and liarrMo!, v. Tiiujko Kns/hi^ Dctl pa;i(W^\ it being argued 
that the case or DaUaUoja llaiji v Anaji RamcJtandroP'i is 
distinguishable on the precise ground on v,diich in the Full 
Bench decision in Ta.it Ragsian v. it w&s distlngmshed 

h-om Isuplti V. Rdjkn, namely, that in DaLU'tiat/a’n^''^ case the 
decree simply awaide.l possession of the mortgaged property, 
whereas here, as in Tam. Bujavaa v. Lh/H, the decree directs the 
payment ol a cci tarn sum round to he due and enjoins that, 
until that sum is pai.!, possession is to remain with the 
mortgagee. 

Vde think thai this contention must bo conceded, and that so 
far the present ca^o docs fall outside tlie ruling nr ]Jv(-fa!rai/u v. 
Aiiaji'-^K But it .still remains tv, consider whether in other respects 
it can he brought within Kailu v. Ragliifi'i and the eas.ss which 
followed that ilecisiou and v.lnch are, whether we aaree with 
them or not, binding upon us. 

We entirely concur in what was said by Farran, J , in Tani 
Bagavan, v. Uari as to the manner in which such a case as this 
should lie approached. In sueh a suit, said that learned Judoe, 
'‘all that tue Court is at liberty to do is to construe the decree 
in the former suit, to ascertain its intention from the expressions 
contained in it, and to give effect to that intention when so 
ascertained.” Wo must, therefore, be guided primarily by the 
actual terms of the particular decree of 1867, and for that reason 
we have set them out in full. Among those terms is a provision 


(1) a8S4) 8 Bom 303. 

(2) (1802) 16 Bom. G5G 


(3) 18?GP J-.p 237. 
(^) (ISS7) 16 Bom. 659. 
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for future interest, wLicli at oneo distinguishes this decree from 
the decrees considered in the cases cited for the respondents and 
shows that the relation of mortgagor and mortgagee was intend- 
ed to continue. The decree on its face contemplates the taking 
of an account in the future to ascertain the amount of accrued 
interest due to the mortgagee, and^ since the remedies between 
the paities are miitnal, that implies that an account be taken 
also oi rents and profits debitable to the mortgagee It may be 
observed further that, under the decree^ possession is to be 
delivered to the moitgagee according to the agreement/^ that 
is, we understand, according to the mortgage agreement, so that 
this pro\ision also negatives the theory that the decree was 
intended to act as a foreclosure decree or to extinguish the 
contractual relation between the parties. This point is made 
still clearer by the order that the mortgagor should, that is, 
should at some future date, redeem the property by paying the 
sum due ; and we can only read these words as contemplating 
a future suit to redeem on payment of such sum as may then 
be found to be due. W e are, therefore, of opinion that the 
decree did not supersede the contractual relation, to employ the 
language of West, J., in Navlu v. Ragh(^^\ but by putting the 
mortgagee into possession merely carried out the terms of the 
contract, which for the rest it preserved and kept alive. 

There was no foreclosure either in fact or in intention, and it 
was in his capacity as mortgagee, entitled by the contract to 
possession, that the defendant's predecessor was put into posses- 
sion by the Courtis decree. The facts thus resemble those 
which w^ere before the Judicial Committee in Sn Raja Papamma 
Mao V. Sri Vira Pratajm H, F, Bamchandra Mazii^ where 
their Lordships say, in language which appears appropriate to 
the present suit:— It is sufficient that the mortgagee, not 
being entitled to foreclosure and not asking for it, got a decree 
which did not purport to work foreclosure. It purported to 
give possession ^as provided in the terms of the bond^ ...and 
did not purport to put an end to the bond and to the relations 
of mortgagor and mortgagee altogether. It could, though 
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siiLject to correction on appeal, give possession^ and did so. 
The mortgagee thereupon became mortgagee in possession ; and 
as such he must submit to be redeemed 

If the above decision is in point, it is manifest that it cannot 
be displaced by any luliiig of this Court, and that would he 
sufficient answci to Mr, Khare^s reference to the unreported ca'^e 
of VdUaLh Kii'ifhia v, Nat/ia^ vhich was decided in 1902 by 
Sir Lawrence Jenkins, Cb J, and Batty, J., in Second Appeal 
Xo 568 of 1901. Theie, moreo\cr, the Court observed that 
^^as redemption could be only on the terms expressed in the 
decree, the taking of accounts is beside the question.^^ The 
decree then in question is not no^v before us, but we infer from 
the vuorJs cited that it contiineJ'a clause definitely negativing 
the taking of account'^ in future ; in the decree with which we 
are concerned there is no such provision. 

On these grounds wc hold that the Subordinate Judge was 
right in allowing accounts to be taken ; and since the mortgagor 
did not appeal against the order absolving the mortgagee from 
Jialulity for any «^uipliis receipts over and above the sum 
necessary lor redemption, we cannot now impose any further 
liability in that respect* 

It is clear also that the Subordinate Judge was right in allow- 
ing the mortgagee credit for the Es. 380 which he paid to the 
prior mortgagees m order to obtain possession, Under section 7i 
of the Transfer of Property Act the mortgagee was entitled to 
redeem the earlier encumbrance. 


For these reasons we reverse the decree of the District Judge 
and restore that of the Subordinate Judge. The appellant will 
have Lis costs throughout in Appeal Xo. 823 of 1907, and in 
Appeal Xo. 219 of 1908 there will be no order as to costs. 


Decree reverceS. 

G. r. n. 
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Before Mr* Jushoe Mohertson, 

BAL1JEA.M and others, PLAiHTiprs, «?. BAI PANjSfABAI 

AND AKOTHEB^ DErENDANlS> 

OGedurp-—Cml JB^ocetlme Gode {Act V of 1908), Oidji F, 

Bvile — Set nee of summons b^^egisteietl post on defendant tesiding out of 

Buitish Indm-^Summons tetimied marled ^'Refusal to talce'^-^Geneyal 

Glauses Act (X of 189^), section ^7, 

A summons was sent by legisteied post addiebsed to the first defendant at 
EmAgarh. m the State of Jaipur and piu ported to he sent in aceoidince with 
the provisions of Ordei Y, Eule 25, of the Civil Proeeduie Code (Act Y of 
1908), The cover was letmned With an ondoiseinent m the \einaeiilai whicn 
was translated as follows — Befiised to tale The handwriting of Chiinikl, 
pcstmaii.” 

E( Idi that as it appeared that the cover was propeily addressed to the first 
defendant and had been legisteied, duly stamped and posted, the Court was 
entitled to di aw tlio infeience mdicaiod m section 27 of the Gonoial Clauses 
Act and to hold that theio was sufiicieiit seiviec. 

Ber Omiam.^The only lule, if it can he called a lule, to ho hid down, is 
th it tiio Couit nniht bo guidtd in e loh c iso h} its special cirtumstmces »is to 
liow fir it wib ghe efietf to i return of o endorsed n fused ’ oi wohIs 
to tho like effect. 

Jiigannath JBral hhhau v. J E* Sassoond), dibiinguished. 

The facts of this case appear sufSciontly from tho iail<,nncnt» 

Kang a for the plaintiffs. 

No appearance for the defendants. 

IloBEErsOK^ 3* i — In this case a question has arisen whether 
tho service of the summons upon the &rht defendant is sufficiently 
proved. 

It appears the summons was sent by registered post addressed 
to the first defendant at Navalgarh in the State of Jaipur, and 
purports to have been sent in accordance with the provisions of 


3910, 
J aly 2d 


« Suit No. 393 of 1910. 
a> (1893) 18 Bom. 000. 
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Order V^i Rule 25^ oi' tlie new Code. The cover has been 
recurned with an endorsement In the vernacular which has been 
translated as follows : — Refused to take. The handwriting of 
Chuiiilal, postman/' 

Now^ riie question as to v/liether this is a good service or not 
is not altogether v. itliont auihority. In Joga/imth BralMlicirh 
J. B. S^yssoQ'i^^^^ a decision of Sir Charles Sargent and Mr, Justice 
Baylejq it v/as held, under similar eircumstanecs^ where a postal 
packet was returned endorsed refu^ed/^ that the ser\'ice ivas 
bad, and the Small Cause Court in accepting it as good service 
had acted with material irregularity. At first sight that case 
appears to be directly in point. But it has been urged by 
ilr, Kanga that in two important respects, it differs from the 
present ease. In the first place the defendant in that ease was 
residing in British territory and the Code did not provide for 
service on him by reghtored post^ and secondly that the decision 
was prior to the last General Clauses Act. therefore^ think 
I am eiititled to deal with this case without being ].>ouiid or 
precluded by this decision. 

The ne\t decision upon the point is Jga Gnlau Him hi \\ 
A. T)^ the important passage in the ease being at 

p>agc 418, In thau case Justice Candy held that the 

summons was duly served, aitheugh the postal cover was 
returned a:s ^•refused.'’ Then he proceeds to say that there was 
in addition indirect evidence of the service of the summons 
or at any rate of the knowledge of the defendant of the suit. 

In Joijendro Chunder GJio.^e v. Dioarlca Kath Ka9^mo/:aA^\ very 
iniich the same point came before Messrs. Justices Pigot and 
Eampinh The difficulty of applying that ease lies in a certain 
ambiguity in the judgment and in the head-note, which is not 
cleared up in the statement of facts. The head-note says that 
the cover (that is, the letter) that contained the summons was 
returned with an endorsement upon it purporting to be 
made by an officer of the Post Office stating the refusal of the 

(1) (1803) IS Bom, GOG, (2) (1897) 21 Bom, 412 at p. 418. 

(3) (1883) 15 Cal. G81. 
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addie&see to receive the letter* Anri the judgment of the Court 
is put in this way With an endorsement upon it purporting 
to he by an officer of the Post Office stating the refusal by the 
defendant to receive the document.” The exact terms of the 
endorsement are not given. If the endorsement stated in precise 
terms that the letter was refused, by the defendant, and not 
merely as in the present case Refused to take without saying 
by whom, then the decision loses most of its weight as applied to 
this case. 

In Fahkf-ndHlhi v. GhaJ the same point was 

considered, and there the learned Judges, Sir Arthur Strachey 
and Mr* Justice Banerji, came to the decision that where a 
summons is sent by post to a defendant residing out of British 
India, it is not, in the absence of evidence that the person to be 
served was at the time residing at the place to which the 
vsummons was sent, sufficient . . • to show that the summons was 
posted, but there must be some evidence of its having been 
received by the defendant/^ 

Having regard to the terms of section 27 of the General 
Clauses Act, which, so far as I know, has not been referred to 
in any of the previous decisions, it would appear that when 
the expression used is send (which is the expression used in 
the rule under consideration), then, unless a different intention 
appears, the service shall be deemed to be effected by properly 
addressing, pre-paying and posting by registered post, a letter 
containing the document, and, unless the contrary is proved, to have 
been effected at the time at which the letter would be delivered.” 
The difficulty lies in the effect given to the words '^unless the 
contrary is proved/' and, in my opinion, having regard to the 
decisions that I have already quoted, the only rule, if it can be 
called a rule, to be laid down is that the Court must be guided 
in each ease by its special circumstances as to how far it will 
give effect to a return of a cover endorsed ^'refused or words 
to the like effect. It seems impossible to lay down any hard 
and fast rule either precluding the Court from accepting that 
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as service or lajing down <iiiy paiiicuiar evidence supplemental 
to that return so endorsed on the cover, which v/oiild he snlEcient 
to satisfy the Court that the summons has been served. To 
attempt to lay down any such rule, would^ in my opinion, 
luaving regard to the provisions o£ the Code and Wie decisions 
that I have refen ed to, be to legislate and not to interpret the 
Acts and apply the previous decisions. Therefore it appears to 
mo that it is open to the Court in each ease on ita own particular 
circumstances to be satished or not satisfied with such a letnrn 
as the case mo,y be. I msy saj’ that if the circumstances \vcro 
such as to require further evidence, that the nature of such 
further evidence has already been indicated in the two decisions, 
to -which I have referred, e . Jja Gnlaui IIusaDi v, /L D, 
and Fahki-vd-din v. 

In this particular case, it appears that the cover was properly 
addressed to the fiist defendant. It appears to have been 
registered and duly stamped. Tliere can be no question about the 
posting, because the cover bears the registration ticket and the 
post office stamp. Theiefore I am entitled to draw the inf ei once 
that is indicated in section 27 ot the General Clauses Act, and 
in addition to that there is evidence that this lady, the first 
defendant, -was residing at ISTavalgarh at about the time when 
tlie cover containing the summons w^as sent to her, I am 
entitled under the Code and under the authorities to hold that 
this is sufficient service and I accordingly do so. 

Attorneys for the plaintiff ; Messrs. jS. Pali I ^ Co. 

Xo attorney for the clefendant, 

PecuefoT hi and 2n(l Flmnlilj* 

B, K, L, 
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FAKIRUDDIN bin AMIEUDDm ZIAWOODDIN, Pl iiNTirr, t? 

ABPITL HUSSEIISr PEERBHOY, Dllenbot.^ 

MaJiomedan LatL--^Mim} --MigM to ull m%noi piopetty — Necessity-^ 
Bonn fde purchaser mtJiout dohce. 

By a deed of comeymce dated Jaiiuaiy 3^04 one H pxiipoited to 
com oy on LoBalf of Iniself and her minor son, the plaintiff, ceitim immoveahle 
property to the defendant foi the consideiation oi Es 7,000 On the same 
day N. passed an indemnity bond m favour oi the defendant indemnifying him 
against the claim of the plaintiff The planiiiif sued to invc the said deed of 
conveyance declared void and fora decl nation th\t the plainiiff wns entitled 
to the whole of the propel fey pui ported to be conveyed. 

Eeidf the plaintiff was entitled to succeed on the grounds that (1) theie was 
absolutely no evidence that the sale was m any w i\ necessaiy foi the mainten- 
ance of the minor, (2) the puxchasci was not a bond fide puichasei viihoiit 
notice of the plaintiff’s lights. 

The ptiichasei of m estate who i ike-^ vith notice of a bieich of trust is in 
the s ime position as the ■^eucloi nlio committed the breach oi tiu U 

Txib tacts of thi& case appear sufiitiently fiom the judgment. 

WelAon and Kanga for the plaintiff 

There was no necessity for Nooibibi to sell the property. 
Even assunaing such necessity, Noorbibi could not have sold the 
property without the order of the Couitj Baba v. 

Siia Barti v. Amir Begcm^^'^, Faihmmabi v Viit/l Ummae7i,ab%^^^, 
Nor would the sale he binding even so lar as Noorbibi’s |th 
share in the property is concerned, since she has squandered the 
cash portion of her share a.s also the income of the whole property 
belonging to herself and the plaintiff, she has theretoie lost her 
interest in this immoveable property, for if an account were 
taken she would be found indebted to her son. This being so 
the defendant, who is a purchaser from her, would simply stand 
in her shoes and could not possibly claim to be in a bettor 

* Suit No. 82 of 1910 

(2) (1886) 8 All. 32i. 

(3) (1902) 26 Mad 734 


(i) (1895) 20 Bom. 199 
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position. The income of the property \Yas quite sufllcient to 
maintain the minor. 

The defendant was noo a oouci jit/e-pUTclmse^ without notice of 
the plaintiirs right-. This is clear from the fact that when ho 
bought the property he took iioin Nooroibi an indemnity bond, 

Jufjei' TuihltJiiil. for the defendant. 

RooletsOA. J : — In this suit the plaintiff prays for a declaration 
that a ceisain ^ale-deed of the 19th January 190-1, whereby Noor- 
bibi purported to coiivcy certain immoveable property, situate 
at llipoii iloadj to the defendant, is void ; that the said deed 
iiiight bo set aside and the plaintiff declared the owner of the 
vvholo of the said properly ; and further, that the defendant be 
ordered to roeonvoy the said piopcriv to the pdaintifl- and to 
deii\ cr up possession. He also prays for an accouxii of the rents 
of the said property since the lOth January 1904, 

The plaint;! r is the sun of one Ainirudciin, who died in Bombay 
intestate on the 2ud Docomber 189 i, leaving him surviving as 
his heirs and legal representatives his widow Noorbibi and the 
plaintiff. Ainiruddiii'\ brother Tamu? 2 udclm had predeceased 
him on the iSth day of October 1392, lie also died intestate 
leaving as his heirs and legal io 2 rrLc.cnta lives his widow Jonaboo 
and two daughtoro and his full Iroiher Shaik Arniruddin. After 
the death of the latter, Noorbibi on behalf of herself and her 
minor son^ the piainiifT, filed a suit, being suit No. 363 of 1395, 
against Jenaboo and her daughters for an account of the estate 
of Shaik Tamiizuddin, In that suit a consent decree was passed 
on the 30bh March 1897, wherob-y it was declared that the said 
Noorbibi and the plaintiff as the heirs of Shaik Amiruddin wore 
entitled to a .^^'^ths share in the estate of the said TamuzudJin, 
and that in satisfaction of the said share they wmre entitled to 
a surn of Rs. 6,505. By that consent decree it was further 
ordered and declared that Jenaboo on behalf of herself and her 
daughters should convey the property belonging to the deceased 
Taniuzuddiii situate at Sipon Eoad to the said Noorbibi on 
behalf of herself and tbe iffaliitiff, and that imoperty was to be 
taken as being of the value of lbs, 4,000, and that in addition to 
that Noorbibi was to be paid on behalf of herself and the minor 
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son a sum in cash, of Rs. 2^505. In pursuance of that decree 
Jeiiaboo on the 20tli November 1897 conveyed to Noorbibi on 
her own behalf and as guardian of her minor son^ the plaintiff^ 
the Ripon Road property ; and by a release dated 20th December 
1897 Noorbibi acknowledged that the possession of the said 
Ripon Road property was duly given to her and that the pay- 
ments directed by the decree^ that is^ the payment of the said 
sum of Rs. 2^505 had duly been made to her on her own behalf 
and on behalf of her minor son the plaintiff. 

It appears that on the 19th January 1901 Noorbibi 
purported to convey this Ripon Road property on behalf of 
herself and the minor plaintiff to the defendant for the consider- 
ation of Rs. 7,000, The plaintiff claims that this conveyance is 
im alid and that he is entitled to be declared the sole owner of 
the property. 

It is admitted on both sides that of the /^ihs share of Tamuz- 
uddin^s estate the plaintiff was entitled to ^ths and Noorbibi to 
^th. The plaintiff" contends that for the ^ths of the Ripon Road 
property he is clearly entitled to his decree. Mr. Jafferbhai 
contended that under the circumstances and having regard to 
the rules of the Mahomedaii Law Noorbibi had power to convey 
the plaintiff^s interest in the property. He admitted that if he 
could not establish that Noorbibi had that power under the 
Mahomedan Law he could not succeed in his defence. In support 
of his defence he cited MacNaghten’sMoohummudan Law^ 

64, paragraph 14^ of the 4th edition. That says : A guardian is 
not at liberty to sell the immoveable property of his ward, except 
under seven circumstances/^ Only the second of those circum- 
stances was relied upon and that runs as follows : — Where the 
minor has no other property, and the sale of it is absolutely 
necessary to his maintenance/^ 

'Without stopping to consider whether this passage correctly 
sets out the law upon the point, it is sufficient to say that there 
is in this ca^e absolutely no evidence that the sale was in any 
way necessary to the maintenance of the minor. The defendant 
sought to establish this by suggesting that Noorbibi was entitlol 
first to be repaid the costs of suit No. 363 of 1905, which TO 
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estimated at about Es. 1/000, seconcllr to be recouped for the 
3uaintenaiice of the plaintiff for fourteen year%%Yhich he estimated 
at Es. 4/)00, and tliirdh’' to bo repaid the marriage expenses of 
the plaiiitiffj ^rllicb he estiieateJ at 1,000, As to these three 
items 1 am asked to rely on conjecture as there is no evidence 
ivhatever. As to the amount of costs iacurred in suit No. 863 of 
1905 ;! consent decree v-as taken. No written statement ivas put 
in. There was apparently no contest. As to the maintenance of the 
plaintiff for fourteen years, Noorbibi was in receipt of all the rents 
of the Ripoii Hoad property v/hich has beoji variously estimated 
at from PiS. 60 to Es. SO per mensem. The plaintifi^s share of 
these rejits would be amply sufficient for his maintenance. A.s 
to the marriage expcn-.es of tlio plaintiff, they were estimated 
by Mnashi xVbdul Echui.ui, tfe next friend of the plaintiff, to bo 
some ils. aOO or Es. 500. This included ornaments worth 
Es. 800 which iemaine<l in the posses'^ion of Noorbibi. Under 
these ciivuiiisianct;^ T am ot rmimon that 3io necessity has been 
shown for the sale and that the plaintiff has established his 
right as regards the *;th^ of the pj’operiy* 

Tiff-. Indno; ii i*-. nniiC{.;(*s'' 0 ,ry to discu-s the Cjiiostion whether 
the pU’^^ago oiicil in Islw M icXanghteiffs work applies to the 
of a J'\/ 'f 'o or \\]«eihor it correctly states the law 

aN now applied In ihhCuuri: ".‘Ce v. lltiihai 

V. Biiro'Xiji SJioujo'-^^ 2Ioy/a<f Bihi v. BwnLn Belari 

As regards tlie remaining ith the position is somewhat 
different. The dcfemhuit contends that Noorbibi being legally 
entitled to of the rjroperty, t!ie conveyance of the 19th 
January 190 1 was effective at any rate so far as her J^th is con- 
ccvuecL IIo a'^iserts in his written statement that he was &j bonn> 
Jlde purchaser without notice. Now, as to this it is clear that 
he had notico of the truot. That appears clearly from the con- 
veyance by Jenaboo to Noorbibi of the 20th November 1897 
W'hicli was handed over to the 3st defendant at the date of the 
conveyance. It would also appear from the indemnity bond 

(i) (ISOu} ^20 Bom. 190. (2) (1895) 20 Eom. ilC* 

(1902) 20 Cal. 473. 
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passed on the same date (that is the 19th January 1901) that 
the 1st defendant was, at iliat time in extreme doubt aa to the 
validity of the conveyance of this property to him by Noorbibi. 
That being so, I see no reason why I should not give full weight 
to the express admission of the 1st defendant made in answer to 
a question put by his own Counsel. The question which was 
put to him was this : " At the time of the execution of exhi- 
bit B were ymu aware that Noorbibi had appropriated to her 
own use a sum of Rs. 2,505 and the odier property of Tamuzud- 
din and Amiruddin ? ” His answer i “ Y es. I was aware 
of this.-’’ His Counsel then asked libaity to repeat the question 
and the question was repeated twice and fully explauied to the 
witness. He again answered: “Yes, I knev/ii.” No further 
questions were then asked by his Counsel, nor was the peimis- 
sion of the Court asked to put further questions. It is, there- 
fore, impossible to hold that the 1st defendant was a fule 
purchaser without notice of the trust and secondly of its 
broach. 

If that is so, then it only remains to consider what is the 
position of a purchaser for full value who has notice of the trust 
and of its breach. The rule is laid down in these terms in 
Lewin on Trusts, 10th edition, page lOlbOJ But if the alicnoo 
be a puveJiaser of the estate at its fall value, than if he take 
with nolku of the trust ... ho is bound to the same extent and in 
the same manner as the poison of whom ho purchased.'*’ Of the 
authorities referred to by Mr. Lewin, it is only necessary to refer 
to one 5 Maeleith v. In Ih nl ir v. Ttede irJt L'' '> Lord 

Chancellor Manners lays down the luk thus — Why then, 
what is the situation of a purchaser with notice of a |jjp.udulcnt 
title ? It certainly may be stated as a general proposition, that a 
purchaser with notice, is, in equity, hound to the same extent, 
and in the same manner, as the person from whom he purchased ; 
or as Lord Rotaslyn states it in Yrfyfcr v. Bhbhert ''^'^: — 'If he is 
a purchaser, with notice, he is liable to the same equity, stands 
in his place, and is bound to do that which the person he repre- 
sents, would he bound to do by the decree 

(1) Itt’i Eiln. p. 1,100 (■)) (1813) 2 Ball & B. 804 at p. 319. 

(2) (1808) 16 Yos, S39 at p. 360. (i) (1791) a Yes, Jun. 437 at p. 439. 
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That same rule has been applied in the case of Manolarji 
Soralji Chilla v. Kongseoo Sir Richard Couch 
says : The established doctrine of Courts of Equity is^ that 
if a purchaser of an estate at its full value takes with notice 
of a trust, he is , . . bound to the same extent and in the same 
manner as the person of whom he purchased/'" 

It remains, therefore, only to consider what was the position 
of Noorbibi at the date of its conveyance. It appears that 
Noorbibi, to use the words of the defendant himself, appro- 
pHated to her own use Rs. 2,505 paid to her under the consent 
decree on behalf of heiself and the plaintiff, I take it, there- 
fore, as clear having regard to the fact that her share in the 
whole of the Rs. 3,505 awarded to her and the plaintifF by 
consent decree amounted to only Es. 813, that she having appro- 
priated the v/hole of the Rs, 2,505 to herself held the whole of the 
Eipon Road property, which was valued at Rs. 4,000, on behalf 
of the plaintiff. Assuming for a moment that the value of the 
Ripon Road property is to bo taken at Rs, 7,000, her share of 
that would only come icosome Es.S70 and her share of Es. 2,505 
to about Rs. SIO maling Rs. 1,180 alLogcther. If, therefore, it is 
assumed that Nooibibi took this Es. 1,180 out of the PtS. 2,505 
as ropicscnting her ^haie of the Us. 2,505 plus her share of the 
Ripon Road property, there still remains a balance of Rs, 1,425, 
which as between her and the plaintiff, Noorbibi was liable to 
make good to the trust at the date of the sale to the defendant. 

But the Courts in England ba*e gone further 
and have held that under such circumstances the 
sale by a trustee of his share in joint property in breach of 
tru::>t to a purchaser who takes with notice of a trust is wholly 
void. In the ea^ie of Bom sot v. the facts vecre as 

follows: — One of the throe trustees executed an assignment of 
leasehold property held jointly by tliem to a purchaser and 
forged the signatures of his two co4rustees, and also the 
requisite assent of the ceshJ que tmst to the sale. The trustee 
was a solicitor and acted as such on behalf of the purchaser. 
It was held that the circumstances attending the transaction 


0) {1369} G Bom. H. C. 0. 0. J. 59. (2) (ISGf?) L. E. 2 Eq. 134. 
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were sufficient to affect the purchaser with notice o£ some trust, 
if not the actual nature of it ; and that he had constructive 
notice of the trust through the knowledge of the trustee who 
was his solicitor. But it was also held, further, that though the 
execution by one of the three joint tenants was a 
valid assignment of the legal interest in one-third to the pur- 
chaser, the actual and constructive notice of the trust disentitled 
him to the beneficial interest, and a reconveyance was ordered , 
In his judgment Kindersley, V. 0., says : “ Being of that opinion, 
I cannot hesitate to conclude that quoad Bow sot and Stone (the 
two trublefcs) the deed of assignment has no operation whatever. 
But as Eolmer (that is the fraudulent trustee) actually 
executed, I think the effect of this deed of assignment was to 
vest the legal interest of one-third of the leasehold property in 
the defendant. Assuming then that the legal interest in 
one- third of the property passed to Savage by the assignment, 
how is it as to the beneficial interest in that one-third ” He 
then discusses the evidence and comes to the conclusion that the 
defendant had actual notice of the existence of the trust 
sufficient to put him upon ini[uiry and that as he had completed 
the purchase without making any inquiry, he could not maintain 
it against the real owners. And he closes his judgment by say- 
ing; “It appears to me, therefore, that even on the ground of 
actual notice, and at all events on the ground of constructivm 
notice, Savage (the defendant) cannot maintain a right to the 
beneficial interest even of the one-third which was assigned to 
him by Eolmer." 

On both these grounds, it appears to me that the pk mtiff 
is entitled to the relief he claims in respect not only of the 
|ths of the property, which admittedly belonged to him, 
but also in respect of the Jth of the property which originally 
belonged to Noorbibi. 

It only remains to record my findings on the issues. As to 
the 1st issue, no finding is necessary. 

2. In the affirmative. 

3. As to the first part I do not think it is necessary to record 
any definite finding. It is sufficient to say that the evidence 


1910. 


Fakir UDDiN 

Abbhl 

HusSeijs*. 



221 


tOlO, 


AimvL 

Hute=5Eiy, 


THE lEDIAM LAW BEPORTS- [TOIi. SXXV* 

rogardin^; (ho execution of tlie mortgage is very defective* As 
regards the ^second part of the issiie^ I am of opinion that there 
is no oviJenco ’Whatever that the real intention of the mortgage 
>vas to raise money for eseenting repair^ to the property or 
that any 'Uch repairs wore in fact executed by Koorbibi* 

4« I am of opinion tiiat at the date of the sale to the 
defendant ISToorbibi had no share of her own in the property in 
suit. 

5. I am of opinion that she had no power to selL 

C. I find that the defendant had notice and was not a bond 
fiiU purchaser. 

7. I find that ^.'ooibibi had appropriated to her ovm use the 
sum of Rs. 2,505 mentioiied in paragraph 7 of the plaint and 
she thereby committed a bieacli of trust. 

8. I find m the negative for the reasons already given in 
deciding the 3rd issue. 

0. I find in the negative. 

10. It is unueccs jaiy having regard to my decision to find 
on this but if it had been necessary I should find in the 

affiimative. 

There mu^i be a decree for the plamtifl: in the terms of 
proyoi’to (r/), {h) and (rj to the prayer of the plaint. 

The Commissioner to rahe an account of the rent:? receive i 
by the defendant since the I9th January 190-1, 

The defendant niusa pay the costs of this suit and of the 
rccGnvejmnce, 

Attorneys for iho plaintilib Mes'^rs. Anicsfdr llorrmjl 
and Bimhcu 

Attorneys for the deiendant : Idessrs. Tla/corch'S rmd Co. 

IdiCb fe/crrecl lo iho Commimone]\ 


B. iS, L. 
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OEIMINAL JURISDICTION. 


Special Teibtjnal undee Act XIV oe 1908. 

BefoTG Sir Basil ^cott) Kt*, Chief Justice, JTa Justice Cha%^<h^aiTTcaf 
midj Mr* Justice Seaton. 

EMruROB V , Tiniyak Bamodae Sayarkar and others.^ 

Effect of illegal arrest on trial of accuseA-~-Crtminal Procedure Code 
(Act V of 1898)} section 1881B — Extradition. 

Where a man is in the country and is charged befoie a Magistrate with 
an offence tinder the Penal Code, it will not avail him to say that ho was 
brought there illegally from a foreign country. 

The principle upon which English cases to this efect are based tmderlies also 
section 188 o£ the Criminal Procedure Code (Act ¥ of 1898). 

One Vmayak Damodar Savarkar and 37 other aecnsed^ 
charged with conspiracy under sections 121, 121A, 122 and 123 
of the Indian Penal Code^ were committed for trial before a 
Special Bench constituted under the Criminal Law Amendment 
Act (XIV of 1908) . Savarkar, who had been arrested in England 
and brought out to India under the Fugitive Offenders Act, 1881, 
stated that he had escaped from police custody at Marseilles 
and had been recaptured. Belying on the fact of his having set 
foot in France, he now claimed the asylum of that country, and, 
contending that the Court has no jurisdiction over him, took 
no further part in the trial. 

The Court declined to discuss matters connected with inter- 
national law and the trial proceeded against all the accused jointly. 




1910. 
October 6. 


^ Special Beucb cases Nos. 2, 3 and 4 of 1910. 

(1) Section 1S8 o£ tlie Criminal Procedure Code (Act V of 1893) runs as follows 
Wlicu a Native Indian subject of Her Majesty commits an offence at any place witb- 
out and beyond tbe limits of British India* or when any British subject commits an 
offence in the territories of any Native Prince or Chief in India he may 

be dealt with in respect of such offence as if it had been committed at any place 
within British India at which he may be found : Provided that no charge as to any 
such offence shall be inquired into in British India unless the Political Agent, if 
there is one, lor the territory in which the offence is alleged to have been 
committed, certifies that, in his opinion, the charge ought to be inquired into In 
British India, and, where there is no Political Agent# the sanriaon of the Bocal 00f « ^ I 

ernment ^all be required r' 
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In the course of the hearing, however^ questions were put in 
the cross-examination of a police witness with the object of 
showing that the rearrest of Savarkar at Marseilles was illegal 
and that the Court had no jurisdiction over him and that, 
therefore, the other accused could not be tried jointly with him. 
The point as to the relevance of the illegality (if any) of the 
rearrest was therefore argued, end for the purposes of the 
argument it was assumed that the rearrest had, in fact, been 
illegal 

Jardinet Acting Advocate- General, with Weldon) VehnMr and 
NiehoUon for the Crown, 

The accused has been found in British India within the 
meaning of section 188 of the Criminal Procedure Code. 

In EmpreBS v. MagmilaW the same word, in the Poreigii 
Jurisdiction^and Extradition Act (XXI of 1879), was held to mean 

actually present^’. That case followed The Q,men v. 
\nMnhammai Yunhf^^iid-clm'v. Queen^Empress^^^ the Privy Council 
expressly precluded themselves from laying down any law as 
to what would be the consequences of the arrest therein. There 
was no desire to pi’css the case, and the only question they had 
to decide was as to the illegality of the arrest, not as to the 
illegality of the proceedings consequent on the arrest. That case 
was considered in Soiha and Baggii v. Queeii^Ehzpress^^K Sec 
albO Cockhurn, 0, J/s charge to the Grand J ury in the case 
of Qtieen v* NeUoit and Brand Again in Emperor v. Mmalu 
KesigadtiY'^ it was held that the 'question whether the officer who 
effected the arrest was acting within or beyond his powers did 
not affect the question of whether the accused was guilty or not 
of the offence charged. 

Saptkta for certain of the accused. 

Section 188 does not apply, although sanction was given under 
it. It only applies to cases where the offence has been committed 
outside British India. Sec Queen-Empress v. Ganpatrao Eam^ 


(i) a882) 6 Bom.G22. io) (1897) L. U. 24 I. A. 137. 

(3) (1858) m L. J. M. a 48. (4) (1899) P, 11 No. 6 of 1899 Cr. 

m ( 1902 ) 26 Mad. 124. 
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Scott, 0. J. r—The accused Vinayak Damodar Savarkar was 
committed to this Court by Mr. Montgomerie, First Class Magis- 
trate of Nasik, for trial upon charges framed under sections 121, 
122 and 123 of the Penal Code. At the commencement of the 
trial here the accused said that he would take no part in the 
trial but asked for an adjournment and for facilities to make to 
the British and to the French Governments representations re- 
garding what he contended was his illegal arrest in Marseilles 
after ho had escaped from the custody of police oflSeers charged 
with the duty of bringing him from England to Bombay.. His 
application was refused on the ground that it was beyond the 
province of this Court to do anything more than try him for the 
offences in respect of which he had been committed for trial. 
The trial then proceeded against him and other accused jointly 
charged with him. After certain witnesses had been examined 
Mr. Baptista appearing for certain of the accused wished to put 
questions to one of the police witnesses regarding the escape and 
rearrest of Vinayak at Marseilles with a view to show that the 
rearrest was illegal and with the intention of contending thereon 
that the trial of Vinayak was without jurisdiction and that, if so, 
the trial could not proceed against the prisoners charged jointly 
with him. 

The Court upon this heard arguments as to what would be the 
effect on the trial of proof that the arrest was illegal. 


clanira^'i. Again the word “ found ” may be taken to mean 
“actually present,” but not “illegally arrested and brought by 
foi’ce,” 'E-M^ress v. Maganlal^^^ was entirely based on English 
decisions : they do not apply here. On the other hand the Privy 
Council in Yusuf -ud-din’s case^®! held the arrest illegal and quashed 
the proceedings on that ground. Dixon v. implies that 

the important question is whether the accused has protested 
against the jurisdiction at the outset. 

Counsel further pressed arguments based on a contention that 
the enquiry had been entered upon before sanction given under 
section 18S. 


m (189i) 19 Bom. 100. 
(2) (18S?) 6 Bom. 62a 


(3) (1897) L. B. 21 1. A. 137, 

(4) (1890) 2g Q. B. D. 
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TLe loarned Ad\ocaie“Genera] without admitting any of the 
allegations made regarding the rcarrest at Marseilles eoiitendod 
that the eiremnstancos of Vinayak^s rearrest were irrolcTant* 

This contention is^ in our opinion^j correct. It appears that 
Mr. Montgomerie, a First Class Magistrate at Nasik, upon a com* 
plaint July authorised under section 196 of the Criminal Pro- 
cedure Code and sanctioned so far as it conecined offences coin™ 
mitted out of India under section ISS, issued a warrant directing 
that Vinayak should he Lrought to Nasik from Bombay where he 
was expected to land on or about the 22nd of July 1910 to be 
dealt with according to law. Vinayak arrived in Bombay as 
expected having been sent out to India under the Fugitive 
Offenders Act by a Magistrate in London, and was taken to 
Nasik under Mr Montgomerie's warrant. The charges against 
him %vere there investigated by Mr. Montgomerie under the pro™ 
ceduro prescribed by the Criminal Law Amendment Act, 1908, 
and he was then committed for trial to this Court as already 
stated. For the purpose of argument wo wdll assume that 
Vinayak escaped from custody at Marseilles and ^vas rearrestod 
there by the British Police under circum^^tanees not authorised 
by the warrant which they held or by section 66 of the Criminal 
Pioccdiire Code or section 28 of the Fugitive Offcndeis Act. 

The argument based by Mr. Baptista on those assumptions is one 
which has often been advaneod before, but so far as w^o are 
aware always without success. 

Where a man is in the country and is charged before a 
Magistrate with an offence under the Penal Code it wull not 
avail him to say that he was brought there illegally from a 
foreign country. This appears very clearly from Lord Chief 
Justice Cockburn^s charge to the Grand Juiy in T/ie Qneeu v, 
Wehon and BrandS^K It was held that Gcoige William Gordon 
had been by an illegal and unwarrantable act arrested and 
conveyed by the Governor and Gustos of Kingston in Jamaica to 
Morant Bay in that island, and there placed before a Military 
Court Martial administering Martial law in Morant Bay, but not 
in Kingston* The Lord Chief Justice however held that having 

(0 Charge to tlie Grand Second EdiUoii} 111 the eva of Qiueu y, HieUon 
and Brands p. 118, 
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been brought within the ambit of Martial law he was liable to be 
tried tinder it> He said (at pp. 118 and 119), When Mr. Gordon 
was brought within the ambit or sphere of the jarisdietion of 
Martial iaw~assaming always^ on this part of the case, that there 
was such a jurisdiction— it seems to me that it was not for the 
parties adniinistoring the Martial law to inquire how he had been 
brought there. 1 wiil illustrate the matter by a case which has 
happened before now. Suppose a man to commit a crime in 
this country, say murder, and that before he can be appi'ehended 
he escapes into some country with which we have not an 
Extradition Treaty, that we could not get him delivered up 
to us by the authorimeSj and suppose that an English police 
officer wore to pursue the malefactor, and finding him in some 
place wheie he could lay hands upon him. and from which he 
could easily reach the sea, got him on board a ship and brought 
him to England, and the man were to be taken in the first 
instance before a Magistrate, the Magistrate could not refuse to 
commit him If he were brought here for trial, it would not 
be a plea to die jurisdiction of the Court that he had escaped 
from justice, and that by some illegal means he had been brought 
back. It would be &ai 1 ^ Nay, you are here | you are charged 
vrith having committed a crime, and you must stand your trial. 
We leave you to settle with the party who may have done an 
illegal act in bringing you into this position; settle that with 
him.^ So here, although if Mr* Gordon had nob been put to 
death, but had been subjected to some minor punishment, some of 
those seourgmgs or other thingb that we have heard of in 
Jamaica— if he had come to Englaud and had brought an action 
for damages against Governor Eyie, it may well be that a jury 
of Englishmen, presided over by an English Judge, would have 
awarded him exemplary damages for the wrong that had been done 
him ; but that does not affect the question we are now considering, 
namely, whether, having been brought within the ambit of the 
Martial law, he was liable to be tried under it. I cannot but 
think that he was/* 

The report of re Farm0^ affords two instances in which 
the same view was taken by the Court upon protests being made 

u) (18S0) 5 T, L. n. m 
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by piisoneis as to the illegality of loheir arrests outside the British 
Island. In one ease the arrest was in Brussels | in the other 
in Jersey, 

111 Ex parie the alleged illegality of an arrest in 

-Briisseli vras held to be iiTelevant-. 

Tlic jrinciple upon which those c*ise^ arc based underlies also 
section ISS of the Crimina] Procedure Code wliich^ in that 
Vinayab, a Native Indian subject, is chaiged titier alia in respect 
of Certain offoiicc^ committed in London^ applies to this ease. 
Under that section it has been held in Empre-'iS v, 2I'jga7hl((l^^'^ 
that a Native Indian subject arre'>ted v/itliout a warrant by British 
Indian Police in a Native Biato and bi’cught to AlimeJabad Vv-as 
‘ found ^ ill ALmcdabad ^>0 as to give jurisjliction to the Magis- 
trate at that place, Thi'' decision followed tliat of Judges 
fitting in the ease of The Qneeii v. Lope/^'^ where it was hold 
that a man i*? ^ found ^ for the purposes of criininal jurisdiction 
under 18 and 19 Yict.^ e 91^ s, 21, wherever lie is actually present 
whether or not ho has been brought to rbai place against his wPh 

Mr. Baptista lias howeA'cr relied upon the judgment of the 
Judicial Co]mnitteoind//'//6??/'>/j..7? yus 2 if- 2 iJ«>l{n v . Qaeen-EmpTcsy^'' 

being inaon-^hient uith tins case relied upon by the prosecution 
since tlie Judicial Ooimaitice lield that an airost of a Hyderabad 
subject at a station on a }'ailway line in the Hyderabad State over 
which the Queen-Empress luid no general erirnina] jurisdiction 
was illegal and advifted Her Majesty that the warrant and arrest 
and the proceedings thereon should be set aside. 

It is to be obseivcd however that the Lord Chancellor in 
delivering judgment was careful to point our iha.t their Lordships 
were called upon to pronounce tlieir opinion as to the legality of 
the arrest, hut thoj’ had nothing to do with the question whether 
or not if tl^e accused had been found witliin British Terri tory he 
could have been lawfully tried and convicted; nor with the conse- 
qiioaces of the arrest being lawful or otherwise. ITie judgment 
does not purport to deal with the question whether an illegal 
arrest in foreign territory vitiates an inquiry by a Magistrate 


(0 (1820) 0 U. .1 0, liO. 
(2) (1882) G Bonu 022. 


CG (1853) 27 L. J 0, 4 % 
(i) (1807) lu U, 2.J r A. 137- 
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into an oflencc against Indian Penal Code chaiged against the 
person arrested when brought betore the Court , nor does it 
appear from the report that the question was argued. That has 
therefore no bearing upon tbe question now under consideration 
Eor the above reasons we hold that both under section 18 ii 
of the Criminal Procedure Code as regards offences committed in 
London and apart f iOm that section as regards olffences committed 
in British India neither the jurisdiction of the Magistrate to 
inquire into the case, nor the jurisdiction of this Court to try it, 
can be affected by any illegality in connection with the rearrest 
of Vmayak which may have occurred at Marseilles. 

K, Mcl. K. 


APPELLATE CIVIL. 


Jitfoic Mr, Justice Batchelor aad Mr, Justice Mao, 

‘^OMAXA B \SAPPA (original PLu^Tiir), ArpniLANi, t- (iAPIGEYA 
XOBNAY 1 (oRibii^AL DnrrNPANT), UrsPONDUNT.^ 

Mmdeme Aci seetion <99, j}} aviso hao AgriviUin EoVieJ 

Aei; {XVII of lS79)i seeHon 10 — B* doi/ijpiion suit — j^^ale in reahtj/ 
a morh^(tge—Bi idenve of oial ag^eemeai taryhig iJic urifien dooiimenL 
The plalntiH bi ought a retlempiioaj suit iiiulei the pi ov Lions of the DehLhau 
Agnciiltmists’ Kebcf Aei (XTII of 1B79) alleging that the deed which he had 

rirst Appeal Xo. 215 of 3900. 

0) J^cciu n lOA of tlie Dehkhan Agiitultiiri&ts Ilclief Act (XVII of 1879) — 

101. Whcnaciit is alleged at aTi\ sugeofau’^ suit oi pioecediug to which 
agiiculfeniistis % paitj tint an> transaction in i^siie entered into bj such agriculturist 
01 the ptisoD, if aiiy,tinou 2 :hwIiomhc claims ’iias % tiansaction of such a nature that 
the lights and liabilities of the parties thcieunderaie tiiablc wholly or in part under 
this chapter the Court shall, notwithstanding an;^ thing contained in section 92 of 
the Indian idcnce Act 1872, oi in any other law foi the time being ni force, ha^ e 
power to iiifiiilre into and determine the real nature of such tiansaction and decide 
such suit or proceeding in accoidance with such determination and shall be at liberty, 
notwithstanding anything contained in any law as aforesaid, to admit evidence of any 
oial agreement or statement with a view to such detenmnation and decision ; 

Provided that such agricultunst or the peison, if any, through uhom ho chums 
was an agriculturist at the tune of such transaction : 

Froiided further tliat nothing in this section shall he deemed to apply to any 
suit to which a londjide trsnsfeiee for value without notice of the real nature of such 
transaction or his representative is a party where such transferee or representative 
holds under a registered deed executed more than twelve years before the instituMon 
of such suit* 
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t*\tjcutcd 10 i'lK (.loieiuknT, tliongli ou its Liec si deed ol hi lealify onh 

11 (keel of luoUgace^tbedefendont lifiving proiaised at tlie time ol” tke execution 
oi tho deed iLai bo ■nmirl alloT^ icdcuiption oil ppyineiit o£ tbe money rsd^anced 
The dofenclant- leplied that the Irausaetion -^vas .-ale. 

The Tn^'t Class ^'nhoi-Jinate -Jiiage oi liiq Dlurwtr L'l^tne: to ^’JiiLh ^«c£ioii 
lOA of the Dehlviian Ai-ioultuiist^' Celief Act (XVil of 1S79) vr:is> not extended 
foiiiid on the evidence, taai tlu deed ntssed hy phiiutifl net piO-w'^d to 
he lealU a. inoirc.igo and d'sniissed tbe Miit. 

The pLintifi appealed niguia tiut the piopcv isaiiL in ihe caac was as to 
v^hetlioi the sale deed was not obtained oi indiicefl b3" the doiennant b v” meant- 
of fraud or misiepie'eniatioii Vv'itlmi the luoaiiing of piov'i'-o j of "-tction 02 of 
the Evidence Act (1 of lS72j ainl pisiycd foi a remand. 

Heidi oonRmnnii rho deciof*, that the pkaitiff -ought to mo ko a no'^v ease in 
appeal in far as be tndoa^oaicd to Ins ease, not n]»ou a sail ate oral 

agieement, hot; upon some fi.iu.I wh.cn ivuulo iiinh tin appiicatioii of 
pruviso I ofveetiem 02 ol the Evidcut,'. A«.t. (I «»£ 1S7J), 

fuitliei. ihir m tho di^iiieis nhicli section lOA of the Dokkhaii 
AgTicnUuii-ts' ilelit-f 7\ct of iS70) liot extended, ii ns is not open to 

the Conit to fiiroi upon a dekiie- Nvnieli ‘.onbisrod m a.llegauon of an (-rai 
agieexaent MUNiiHg tin- niitten c*nn.raLl 

fJ'jgOif N yciiitd^) iiii iS.uifjnb \ foliovu^d. 

hii^ in 1\ L'>i ',e t< feiJe*' tc 

Ap|>4>il frobi tlx* ileckioii of IL 0. Lbuidbliado, First; 
k'lubcj Suboidiiniic Judg^e of JJhanvar. disuiisbing Original Suit 
No. OSd oi: IfdkS. 

Tiie { lainiitr -^ued tu redeem the lands in suit under the 
proTJsiuus of tlie Dckklian Aoneulturists'' Relief Act fXA^II of 
3879) alleging that he parsed the deed ju tlie form of s^lo on the 
]>roinise of the defendant' that lie v;ould treat the transaction an 
mortgage. 

The defendant answered that tho tran-iaction vsaic and rioi; 
mortgage. 

One of the is-suus raised by tho Bubordinato Judge on the 
pleadings of tlic parties was, tho sale-duod passed to 
defendant proved to be really a mortgage redeemable on the 
terms stated in tho plaint The Subordinate Judge after 
having reviewed all the evidence and the circumstances and 

(I) (19i0) 3ion). 03. m (1900) U Bom. 

(9 ,1800) 22 All 1 
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baving regard to the fact that flection lOA of the Dekkliati 
Agricultiarists^ Relief Act (XVII of lb79) was not made applicable 
to the Dharwar District^ found the isbue in the negative and 
dismissed the suit* In support of his decision the Subordinate 
Judge relied on Balluhen Dm v. IF. JP. and BaiUo v. 

The plaintiff appealed. 

BramoB with Nilhad Aimatam for the appellant (plaintiff) s — 
The issue raised by the Subordinate Judge was not the proper 
issue in a case like the present The case should be remanded 
after framing a proper issue. Our case is that the simultaneous 
promise on the part of the defendant to recoiivey on repayment 
without any intention of fulfilling it was a misrepiesentation and 
proviso I of section 92 of the Evidence Act becomes applicable. 
In the absence of such promise the plaintiff would not have 
executed the document. We rely on Aha^i v. The 

question of fraud should ha\e been considered. 

Cogaji with G, 8, Mnlgavlcar tor the respondent (defendant) I— 
The frame of the issue in the lower Court was correct. Fraud 
was not alleged either in the plaint or in the plaintiffs deposition. 
The Subordinate Judge was at first under the impression that 
section lOA of the Dekkhan Agriculturistsf Relief Act was 
extended to the Dharwar District. lie;, therefore, recorded all 
the evidence which the parties had to adduce in the case. The 
plaintiff executed the deed fully knowing that the transaction 
was sale^ theiefoie, no evidence can be admitted to pro-vc that 
the transaction was of a different natuie; Sangt^a Malappa y* 
Ramaffa^^\ Bctgclu w Nama^^'^, 

BATGHELOE, J. The plaintifif here sued to redeem certain lands 
under the provisions of the Dekkhan Agriculturists^ Relief Act, 
alleging that a deed (exhibit 16) which he had executed to the 
defendant, and which is on its face a deed of sale, was in reality 
only a deed of mortgage, the defendant having promised at the 
time of the execution of the deed that he would allow the lands 

m (1899) n All. 149. (3) (1906) 80 Bom. 426. 

m (1905) 30 Boro. 119. (4) (1009) 34 Bom, 59. 

( ) (1910) 35 Horn. 03 
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couccinod to be rodeemud ou payment of the nionej" ad-\ anced. 
The defendant alht replied that exhibit 16 was in fact^ 
what it is in appearance, a deed of aalc. 

The Lamed Judi^e of tie CourL beiov/ f rained npou this point 
the toccoiid isniO; v%'blch is in LliP'se terms : Is the sale-deed passed 
to defendant proved to be really a inoitgage, redceniablc on the 
ienns stated in the plaint " On that issue the Judgo went into 
all the cvhlerice tendered, and found the issue in the negative. 

it is now urged for the appellant, who the plaintiff in tin; 
Court below, that the frame of this issue is iueorreet ; and that wo 
should remand the case for a decision upon a reformed issue 
as to whether oxihhit 16 Vva^ obtained or induced by the defend- 
ant by means of fraud or misrepresentation, within the meaning 
of proviso ] of Soctioii 1)2 of Llie Indian EvifJcnce Act. 

The oni}' ijuestion before ir- is wliethcr the suit should be 
rcniandfcd tor retrial upon the siiggestocl issue or not. We arc 
of opinion that it vshouid not be remandofJ As wm have said, 
the learned First Class SuborJin£ite Judge wont into all the 
evidence whicli w'as tcijdered betoro him on the case ’^v'hicli the 
piaintitt then -et up. That cctsc, as the judgment show'o, was 
leased upon the applicability of section lOA of the Dekkhan 
Agriculfcuiists^ Relief Act, a 'section which has been subsec[uently 
adJe<l to that statute, with a ^iew of getting rid of the difllculty 
created by secdon 92 of ilie Evidence Act. It was after^vards 
disco^^ered, during the hearing, that '.eetiou lOA of the Dckkhan 
Agriculturists'' Relief Act Lad not been extended to the district 
ii’oiu whicli the suit came. That, however, the plaintiff's 
cascj as it -was made lieforc the trying Court, and it seems to us 
that the plaintiff is now seeking to make a ne\v ease in bO far as 
lie endeavours to base his ease, not upon a separate oral agree- 
laent, but upon some fraud, wdiich -would invite the application 
of proviso I to section 92 of the Evidence zict. 

The material portion of the plaint upon this point is para. 2 
which Is in these terms : 

Plaintiff having hypothecated in waiting the said lands as 
mentioned above to the defendant, about the 17th day of April 
1905 A. D,, asked the defendant to take in writing a possessory 
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mortgage of the said lands and on the security of the said lands 
to advance more money to liiin as the plaintiff was dunned for 
payment by creditors to whom sundry debts were due. The said 
defendant replied that he would advance more money if a sale- 
deed were given in writing and that he would surrender the 
lands when the principal is paid by making an account on the 
basis that the sale«deecl was a possessory mortgage-deed. 
Accordingly having made an oral agreement that the lands should 
be surrendered when the j)rincipal and interest were paid on 
making an account, defendant made as he lik^d an account of 
the principal and interest in respect of the dealings, and the 
defendant told me that he would advance to me a further loan 
of Rs. 1,10() and took from me a registered deed of sale intended 
to be treated as a deed of mortgage for the total amount of 
Rs. 6,500/’ 

That is how the plaintift’ put his case in the plaint. In his 
deposition, which is exhibit 14, he puts it in the same way by 
saying ^‘'detendanfc promised to allow redemption in the presence 
of the writer and the witnesses to the deed*’^ The plain tiff ^s 
case then was that he signed the deed (exhibit 16) knowing it to 
])e a deed of sale, bufc that there was at the same time an oral 
agreement^’ made by the defendant that the defendant would 
treat it as a mortgage and he (the plaintiff*; relied upon that 

oral agreement/^ lliero was no allegation of any fraud or 
other circuoistance which woifld invalidate the agreement* 

It seems to us that upon these facts the case foils within the 
prohibition enacted by section 92 of the Evidence Act, which in 
such a case forbids the reception of evidence of any oral agree- 
ment or statement for the purpose of contradicting, varying, 
adding to, or subtracting from the written terms of the contract. 

It may be that upon this point the earlier cases arc somewhat 
difficult to reconcile, but the law has r’ceently been discussed by 
this Bench in two decisions where previous rulings are 
examineci These two cases are : Dagdu v. Nama^^'^ and 
Smgifa Malapj^aY.Bmmppd^K We follow these decisions which 
in our view correctly interpret section 92 of the Evidence Act, as 
expounded by the Judicial Committee in the ease of BaWuhe% Dm 
V. R leggei^l 

U) (1910) 35 Bom. 93. 
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It seems to us tliai under the law^ as it stands in such cases as 
it is not open to the Court to enter upon a defence whicli^ in 
substance^ consists of an allegation of an oral agreement varying the 
written document^ and if it is the desire of the Legislature that such 
defences which are of a very common occurrence in these casesj 
should be investigated and decided by the Courts^ then the only 
course to secure that end is to extend section 10 A of the Dekkhaii 
Agriculturists* Relief Act to the districts where it is desired that 
the Court’s powers in this respect should be enlarged. 

For these reasons wo affirm the decree under appeal and dis- 
miss the appeal with costs 

Dfeiee eonfirmech 

Q, D. in 
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Bejon J/r Justice Batchelor a>nl Mr. Jusftct Euo^ 

mimnon kalekiian saedarkhaf/ 

Boichmi District j¥mi(fpcl J*f {Bomha-^ Act III of 1%1), section O^j — 

uV a< mail irhich 

I itjalin' -'f >^e} — jfahri'U rcoon't.ruciijn-^Ei ect^' 

inq 'y h'nlfhnp. 


Jtio i(C. iseO aj>:VL‘-i V'-le \i on thr. iOi'ii Abi‘i] 1 DIO for loavt- 
U'’- inpoiisiiii' 1 n. \val] of Ws hoiur vhi n hjcl fall'.n'i dowri Uiid-ii giub-scotion -i 


Luij'jn;J App.ai Xo. rjS). oj; KdO. 

'I TLo mMt'Mal p:nlOi: of 9G .'uns .ni, Collo^ -j : — 

OJ U) Brlore le:.hini7,^^ In c-i ceC or to .dirr rXuCimlly 03 add 

to anv PM-stirg biuldio^’, or to le-'OTstruci an\ pio-je.-tUi^’ poitiou of a balidiug 
bi rosp*''cr of^^hleli the Muiiicir/uht;, X cmpoT.'r'jd h\ section 92 to ouiorce a 
,omnvA or hoi ba^L, Uio prr'T.u jiiToiidpAg s^tolnvldj alror, nr add^ball giro to 
i1k= Mn-ucipaUty notice tliovf.'f in v.oUir.g ....c,., 

(5) Whoever bcgnis ot maLo'^ any buildlim or aiteraiion or addition ^vithout giving 
the notlC' ro<j aired by s-uh section (1), or without iririiishnig the docuinanhs or 
nffording the iniO'marl n above pre.scnheJ^ or o\oop^ as provided lii siil -section (4)^ 
witiioJit awaiting, or in aiiv manner contrary to, mcli legal orders of the 
Municipality a& aiay be issuud under this section, or in any otlicr respoet contrary 
Lo the pioviftions of this Act or of any by-law in lorco thereunder, shall be 
purjiribcd with hac 'lUiidi may extend to one thou'=and rupees. 
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of section 06 of tine Bombay Municipal Act (Bombay Act III o! 1901) tbe 
Mtinicipaiity bad one month within winch to make known their decision , and 
on the 13th May they issued an ordei to the accused prohibiting him fiom 
making tlio lecoasti notion. In the meanwhile, on the 11th May, the accused 
reconstructed the wall He was, theiofore, piosecutecl under section 06 o£ 
the Act for having leconsti noted the wall without the pel mission of the 
Municipality, but the Magistiate lelying on the case of QueeU’^Em^resf 
T. Tippanai^) acquitted him. On appeal — » 

Meid) reveisiiig the older of acquittal, that the accused had erected a 
building within the meaning of section 96 of the Bombay Distiict Municipal 
Act, 1901, since the lebmlding of the whole wall which had fallen down 
was a material reconstruction oi* an erection of a building as defined in the 
et:planation to the section. 

Queen- Empress v. Ttppayiai^) is not an authoiity undei the new Act. 

Ai^BEAL by the Government of Bombay from an order of 
acquittal passed by Laxmisliankar P., Magistrate of the Third 
Olass^ Surat. 

The accused was the owner of a house within the Municipal 
limits of the towrn of Bander, in the Surat District, In February 
1910, a hiiMa wall of the house had fallen down, to reconstiuet 
which ho applied to the Municipality of Rancler, for permission 
iindei section 96 of the Bombay District Municipal Act (Bombay 
Act III of 1901), on the 19th April 1910 

On the 11th May 1910, the aecubed, without waiting for the 
permission of the Municipality, reconstructed the hmhlia wall. 

The Municipality however informed the accused on the 13th 
May 1910 that they were unable to grant him the permi'^sion 
sought • 

On theae facts the accused was prosecuted under section 
96 of the Bombay Di-^trict Municipal Act (Bombay Act III of 
1901) in that he rebuilt the wall without permission from the 
3Iunicipality. 

Tlio trying Magi-^trate relying on the raliiig in Quee/i^Em/hesB 
V. Tipjnna^^'^ accjuirted the accused, 

CD .1SS8) liatirnUUs Uu, Cii. ( a p.402. 
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Tha Government of Bombay appealed against the order of 
acquittal to the High Court. 

X, A» Shall, Acting Government Pleader^ for the Crown, 

No one appeared for the accused. 


Batchelou. J. : — The respondent here was prosecuted under 
section 90 of the Bombay Distinct Municipal Act (Bombay 
Act III of 1901)^ for that he erected a new building without 
permission from the Municipality, and without waiting one 
month for the Municipality to pass orders in his case. 

There is no di^^pute ahoxit the facts which ai'o these : — The 
wall oE the respondent's house had fallen down and under scc«- 
tion 96 of the Act ho made an application to the ^lunicipality 
for leave to reconstruct it. That application wois dated the 
19tli April 1910, Unde3* ‘^ub-sectiou 4 of soctioii 9f> iho Munici* 
pality have one month within which to make known their 
decision^ and on the 13th of May they i-^sued an order to tlie 
I’espondeiit prohibiting him from making the reeonstiuefcion 
which he dcsiivd. The rocon'^truecion had however been made 
boioro the I3u\ of May, Tno Magistrate actjuitted the accused 
solely ('U the autliorily of the ruling in (luecii-Ewpre^s v. 
Tijjpana^’^'^ and the only que.siion before us is whether that decision 
governs tlio present case. AYo think that it does not. Tnat 
was a decision passed under section 33 of the Bombay District 
Municipal Act o'f 1873, which section differs in jnaterial parth 
culars from section 96 of the exi&iing Statute. By sub-soction 
7 of section 3 of the present Act ^H^uilding^’ is defined to 
include walls, and by clause {a) appended to trie explanation 
of section 96, the expression to erect a building includes 
any material reconstruction of a building. Heie the whole 
wall had fallen down and was rebuilt. That therefore was a 
mateiial reconstruction or an erection of a buildino'. That beino’ 
sOj it was obligatory upon tlie accused under section 96 of the 
Act not to elect this building before receiving the Municipality's 
orders, cr without waiting fn- those orders as presciibed in the 
section. 


(1) {16SS) Katm<’aVs X'n. C'rl. Co. p. 1C2, 
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The aecu^ed^ therefore, has infringed the law laid down in 
the section, and we must reverse his acquittal and convict him 
under section 96, suVsection 5. It is not desired to inflict any 
severe punishment upon the accused, the object of the present 
appeal being merely to establish the principle. We direct that 
the accused pay a fine of one (1) rupee. 

Aeqtiilfal stt aBide, 
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APPELLATE CIVIL. 

Before Sir Basil Scoit, Kf,, Chief Justice and Mr, Justice Baidielot, 

BALAMBHAT BIH BAVJIBHAT and others (Jddgment-debiors), 1911, 

Appbilakts, YINAYAK GAIlTPATEA? PATYAKDHAN (Judgment- Jmtuaryll. 

CREDITOR), EBSPONDENr/ 

Landlord and ienant'‘^B^o}ftiinre clause contained iu a deci ee'^Bxecidiou 
proceeding — Bower of the Court to grant relief. 

The iwinciple that Coiiits of eqaity-will not forego their povei to giant 
relief against forfeiture in the ease of non-payment of rent wheie tlie 
lelatioiis of the paitios are those of landloid and tenant, merely on the gionnd 
lhat the agreement between them ib embodied m a deciee of the Court, applies 
alike to a suit to enfoice a decree and to proceedings in execution* 

Mrishndkai v, MartO)^ explained* 

Second appeal from the decision of V. E. Eahurkar, First 
Class Subordinate Judge of Satara with appellate powers, con- 
firming the order passed by G. G. Dlargund, >Subordiiiatc Judge 
of Tasgaum, in an execution proceeding, 

Baintiff Yinayak Ganpatrav brought a suit against his tenants 
Balambhat bin Ravjibhat and others to recover possession of 
certain lands* A decree was passed on the 24(th September 1896 
in accordance with the terms of a compromise arrived at between 
the parties and contained the following provisions :~ 

1 . As to the lauds ill dispute, iicimelj, ^ the defendants are to do 
the vahivat thereof as stated beloxr in perpetuity from geueiation to generation 
* Second Appeal No* 230 of 1910. 

(1) (1906) 31 Bom. 15. 
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by the light of ‘ Unas ’ and foi that, thej' should give to the plainlifl Es ICO 
from the yeai i8«)6 97 every year m perpetuity agreeably to what is stated 
belou m piopoition to the lands held by each peison. As regaids the above- 
mentioned sum of Es 100 which aie to be paid by the defendants to the 
plamtift, thej may pay the same eithei to the plaintiff himself and send it 
tbrougli Post Office bj money crdei to lo paid to him oi pay the =amo into 
Cotiifc 

2 Agreeably to what is stated in the map of the lands produced with 
apphealiouNo. 73audinthc schedule annes.ed thereto the defendants should 
cany on the vahivat of their lespcctive lauds and pay the lespeetive amounts 
■wiiften agiiiist then names to the plaintiff, 

V If 

Hie defendants abovenmed aio to cairy on the i ahnai of the pieces ol land 
written against their lespcctiTe mines and pn in two instalnjcnts lospcctircly 
the Government a-sossment aracimi wuiton against Gieir n-spoctivo naine^ to 
the pltiiiitiff and pay Iho *fcs\ajhiiwu (i e ? ownfisLip) diic'^ m the iiiont]! oi 
Aiigiist, 

3 Should the dJendaiit'5 tail io pay ihe Govcininent £«se^sment ainourils 
andihe amoauts lo ihe phniitii! agieeably to AAhat ib stated m 
c’aiisp 2, the jdainliri nnisl wiit till the end of Antui-t and if the derencknts 
01 ihcii licm fad to pa^ iho iiio:unse\en witiiin that timcy the plaintiff dial! 
talce into his pcHSc^Mon the hmls %\ilttert fgunst the anmes of those defendants 
^ho may not haio paid the aumui ts and m ike the vahivat theioot iimibelf. 

? if. 

8 bhoidd the defendart^ fad to pay the Gomriiuent dnes in time, the 
Go'veinmoiii will tike llio ^amo iioui the plan. till m account of the Goveinmeni 
nut liavxng nv-oivcd it iii time , if the plaintiff u loqiined to pa} moie moneys, 
tl 0 same should ho paid by the dofendants Nos. I, 4 , 5 , 6 , 7 . I'j, 1 ], 12 1-1 
16 , 1 7 , 18,20 to the plaintilL ' ' 

l-hc clcfciidn.nts hciviiio' itutdc d uGi'diilt in the p8.yiiicnt oi* the 
at'sessment^ naLuely, Us. 64-13, and rent, namely, 11s, 3;:- 3, in all 
Ks, 100 for the year 1905-06 by the end of August 1906^ the 
plaintiff sought to reeo\ or possession of the lands in execution 
of the decree. 

The defendants answered tiiat as there was famine in the year 
1905-06 they applied to the Court to grant them time and the 
application was granted by the Subordinate Judge so far as the 
amount of the assessment was concerned, that in appeal by the 
plaintiff the order of the Subordinate Judge was reversed and 
that the defendants, thereupon, immediately paid the amount in 
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Court. The plaintiff was, therefore, not entitled to reco\er 
possession. 

The Subordinate Jud^e found that the default in payment at 
the time fixed for it by the dec?ee worked foifeitiire under the 
terms of the decree and that the plaintiff was entitled to lecover 
possession. He, therefore, disallowed the defendants^ contention 
and ordered warrants to issue for the delivery of possession to 
the plaintiff. In his order the Subordinate Judge cited the 
following rulings* EnsJuialat \ Ean Balp9a$a4 v. 

I)Iiafmclhaf^^\ Balhishna Blialchandra v. Gopal 
Slmeluh Tmapa v. Mahahlga^^\ 

The defendants appealed and while the appeal was pending, 
the plaintiff refunded to the Court of the Subordinate Judge all 
the amounts which he had received for pajments for the year 
1905-06 and subsequent thereto on the ground that the said 
amounts were withdrawn fiom the Couit iindei some misunder- 
standing. The Appellate Oouit found that the plaintiff did not 
waive the forfeiture by acceptaneo of overdue rent and that the 
forfeiture could not be relieved against in execution pioceeding. 
The Court, therefore, confirmed the order on tho following 
grounds : — 

The absessmeni poition of the leiit toi 190O-06 was not paid in Angnst 1906 
and hence the plaintiffs iiled then appliudion on 11th rcbrnaiy 1008 to 
enfoice the forfeiture. 

On the 16th July 1906 the defendants ipplied to the Com I of hist instance 
foi an enlaigemeni oi the time for payment of the assessment and the applici- 
tion was allowed (exhibit 4) Plaiiififf appeiled against that older and the 
Dibtrioi Court ie\eispd the older on 5th July 1007 (exhibit 5). 

Billing the pendency of the appeal the defendant paid bmns into Oouit and 
these weie accepted by the plaintiff (exhibit 9 m appeal) 

fhese pa^'inents weie moie than bu&cient to pay off the assessinent portion 
of the rent foi 1905-06 All these sums withfuithei deposits made by the 
defendants and leccived hy the plaintiffs were lefnnded by the plaintiff dmiiig 
the pendei ey of this appeal (exhibit 9 in appeal) 

Mere receipt of an overdue amount does not amoimt to a waivei (P J. for 
1888, p* 881) As plaintiff appealed against the ordei (exhibit 4) the payments 
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accepted by Eim meet be presumed to bare been accepted iindci’ protest. Snch 
accopUBce cannot amount to a wahei. * ^ 

1 be case of Krj&imabai Hau (Si Bom 15) is net in point. It can be 
distinguisbed. In tbet case tbe forfeiture was enfoiced by an oiiginal suit 
based on tbe compiomise deciee. In tbe present tbe enfoi cement of foifeilnie 
Is sought in execution I be case is governed by tbe principle laid down in 
Balpiasad v, Dbainidlui (10 Bom 137). 

Defendants prefeiied a second appeal. 

(?. 5. Rao and D. J. Tnljapiirlarj for the appellants (defend- 
ants), 

P. P. KliaU) for the respondent (plaintiff). 

SroiT, 0. J : — In this case we think that the Subordinate 
Judge with appellate powers was in error in thinking that the 
ease in KnsJmalai v. is not in point. The latio decidendi 

in that case is that Courts of equity will not foiego their power 
to grant rehef against forfeituie in the case of non-payment of 
rent where tiie lelations of the parties aie those ot landlord and 
tenaiii, jjioreiy c.ii ih.c groand lliat the agreement between them 
is embodic'd in a decree of the Ceiirr, 

W^e tliink that the luling applies alike to a suit to enforce a 
decree and to procieding.'^ in execution. 

Upon the inaleriairt before us ^ve tiiink it is a ease in which 
the Court in the exercise of its discretion should have refused to 
award forieiturc in favour ot the plaintiff having regard to the 
fact that he had already accepted payment of sums moiG than 
sufficient to discharge the obligations of the defendants under 
the decree. 

We vset aside the decree of the lower Court and dismiss the 
application oi the judgment-creditor with costs throughout. 

iJeeiee reiersed, 

a n. in 


(1) (1000) 31 Bom. 15. 
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APPELLATE CIVIL. 

JBefme SIp Basil SeoUf Z? , Cht^f Jasitoe, and Mr Jihtice Batchelor. 

SOMCHAXD BIIIIvHABHAI and othees (Oeighnai. Defend visrrs,), 1011. 
API»DICA^TS, a?. CHHAQAXJjAL KHUPOHAXD AND anothbe (Oeigi* rehuartf^. 

HAL PLAINTIFFto)^ OPPOKFNTis. 

Cuil Broeedure Code ( id V oflBOS), seofiOti 93--J)d es -imjoosed 
CoUeoton-^Bvties not to le disohcnged hi/ snho^ (linage. 

Duties wliioli are imposed upon Collector^ by Government under section 93 
of the Civil Piocediiie Code (Act V of 1903) aie ot a veiy special nature, tlio 
diseliaige of which often lequiios seiious con'^ideiatioii and the}" may not be 
discharged by tho Collectoi’s subordinate. 

The eoBclusion that because an Assistant C diet tor was disehaiging the 
functions of the Collector nndei the provisions of section 11 of the Land 
'Rovonue Code (Bora AttV of 1879) m ie\eniie matters, he was, there foie, 
entitled to disohaige liis functioiii, with lefeienco to suits filed undci 
section 92 of the Givil Pioeeduie Code (Act Y of 1908), is eiioneou". 

Application under the extraordinary jurisdiction (section 115 
of the Civil Proceduie Gode^ Act V of 1908) against the order 
of M. B. Tyabii. District Judi>e of Bioach, m original suit 
No. 10 of 1910. 

The plaintiffs filed the present suit in the Distinct Court at 
Broach under section 92 of the Civil Proceduie Code (Act ? of 
1 j08). The plaint contained the following endorsement ; — ■ 

Penniss on is giauted under section 92-S of th'^ Civil Pioceduie Code. 

G Wiles, 

loth Sejotemher 19 10. For Ooileotor. 

One of the two preliminary objections raised to the plaint was 
that the certificate to file the suit was not given by the Collector 
of the Distiict. The Distiict Judge overruled the objection 
for the following reasons : — 

Beeond^y, it h is been contended that the certifit ate has in this cUbe been 
given by Mr Wiles, who was Assistant Coliectox% not Collectoi of this Distiict. 

It IS m ell known that on the date of tho cei tificate, the Collector was too ill to 
attend to the duties of his post, and that Mr. Wiles was perfoming those 
duties. There is an afhdavit to this efiect. The woid Collector is not defined 
in the Civil Proceduie Code. 

^ Apphiation Ho. 222 of 3910 under evtraoidmary jiuisdiction? 
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Tile suit relates to propeit j in Broacli. Mr. Wiles was Mding eliarge of tlio 
Broaeli Talulia as Assistant Uollector on ihe date on wliicli lio signed tie eertifi* 
cate. Be was, besides, carryingon the revenne administration in the ciromii- 
stances mentioned above. As the Collector was disabled, Mr. Wiles, being tlie 
only Assistant Ooilector in the District, succeeded temporarily to his office, and 
was legally putlioiized by sections 10 and 11 of the Land Kevenue Code to perform 
all the duties and e\exci&e all the powers of the Collector, including the power 
of gi anting permi<.sion to tdo this suit, until the piescnfc Collector took cliargo, 
on the 6th last. I therefore overiiile the objection and decide the preliminaiy 
issue in the plain tiffis’ favour. 

The defendants preferred an application under the extraordi- 
nary jurisdiction (section 1 15 of the Civil Procedure Code, Act V 
of 1908), urging that the Assistant Collector Mr. WTles was not 
the Collector under the circumstances contemplated by section 93 
of the Civil Procedure Code (Act V of 1908) and a rule nisi was 
issued requiring the plaintiffs to show cause why the order of 
the Cistrict Judge should not be set aside. 

(?. X. PareH for the applicants (defendants) in support of 
the rub-'. 

A. */. SPi/f for th ' opponents (])laintiflb) to show cause. 

SonTT, C, d.: — Thi"! '-uit filed in the District Court of 
Broach osiensiidy uii'lev the pr ?visions of section 92 of the Civil 
Procedure Coh‘ by certain pers iutere.-^ted in a certain charity 
property situate within the jurisdiction of that Court. Being 
a suit in the mofus?^il tlie consent of the -Advocatc-GoneraJ was 
not n(‘Cessary, provklod the e*«iisent of a Colicctur or other officer 
of the local Gov»-rnnient authorized previously by the local 
Governmont hod been obtained. 

The plaint bears the endorsemont Permission is granted 
under section 92-3 of tlio Civil Procedure Code, G Wiles, for 
Collector/' 

Now the person authorized by Government Resolution to 
consent bo the institution of suits in the District of Broach is 
the Gollccior; and Mr. Wiles who is the Assistant Collector 
appears to have made the endoL'sement on the assumption that 
the Collector being ill he was entitled to discharge all his 
functions. 
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The duties which are imposed upon Collectors by Govemnaenfc 
Resolution under section 93 of the Code are duties of a very 
special nature^ the discharge of which often requires serious 
consideration^ and we have not been referred to any authority 
to justify the argument that where these duties are imposed 
upon the Collector they may be discharged by his subordinate. 

Objection was taken on behalf of the defendants to the suit as 
not having been authorized by the proper officer. The District 
Judge, however, came to the conclusion that because Mr. Wiles 
as Assistant Collector was discharging the functions of the 
Collector under the provisions of section II of the Land 
Revenue Code in revenue matters, he was, therefore, entitled to 
discharge his functions with reference to suits filed under section 
92 of the Civil Procedure Code. 

In our opinion this is an erroneous view, and the learned 
Judge, in entertaining the suit in face of the objection, acted 
illegally in the exercise of his jurisdiction. We accordingly 
order the Judge to reject the plaint under rule 11, order 7, of the 
Civil Procedure Code. The opponents must pay the costs of 
this application. 

Plain I ordered to he rejected^ 
iU 1}. iX. 


APPELLATE CIVIL. 


Before Mr. Jttdico Chandavarhar and Mr, Jusike Heaton. 

BALKEIBHXA WAMXAJI GAVANKAE (original DECEnE-nonDEB), 
ArPEX.EANT, SHIVA CHIAfA MHATRA axi) others {oeiuikai:i 
JUPGMEXT- niBTORs), EeSPOHDEXTS.^ 

Decree — DxecuUon — Bticccsske applications to execute decree — Firai 
darkhast made during ike pendenep of ike pre%ion$ darhkmt’^Deouion on 
the first darhkast does nr4 operate m res Judicata if a nm darhlmt filed 
icitJdn time of fke disposal of ike prmiom darhkast. 

A dacree obtiduod in 1898 was, after tliroo intermediate applications to 
execute It, songlit to bo executed in 1003. Tb*s application was ordorad by 

* Second Appeal Xo* 902 of 1009, 
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1911. tlie Sabordmato Judge to be proceeded “witb and bis oidor wis confiimed on 
lUTKnrsnN'ji'' Djstiict Judge on tli-' 2nd August 1005 In tlie meanwhile, in 

WAMKA.JI 1901, the decide boldei filed anotbei daiMmt to execute tbe decree; but it 

^ was lejectod b}’’ the Suboidiiiate Julge is bailed bj limitation This oiclei 

Ohibia* appoilal igi^nst. The piosent cUtilchist, filed in 1907, was field to fie 

baud by tesjvdicata in vhtiie of the decision on the iarlcJiast of 1904 On 
appeal 

Field, ie\ei&ing the decision, that tfio iigfit of the deciee-fioldei* to pioceed 
ill execution on the strength of the appellate Comt’s oidei in fiis favour could 
not bo tifteo^ed by the oidei of the Siiboidinate Judge passed in the darlhast 
of 1994a because tfie latter was tbe ordei of a lo ver Coiiit and it was passed in 
a darlhast wfiicfi could not have legal validity so long as tbe da'thlmst of 1903 
was kept alive by pioper proceedings 

Second appeal from the decision of F. X DeSouza, Di'^tricfc 
Judge of Thana^ confirming the order passed by D. D. Cooper, 
Subordinate Judge of Bassein. 

Execution proceedings^* 

The <!ocrco under oxociilion was passed on the 22nd Mare"*! 
1S98. Try 1901 t'.ircc applications wcio made by the dccieo- 
holder to execute it A fouiili application {dailhi.il') to execute 
the decree pi exerted in 1?03, The Subordinate Judge 
found the dtfJJiMsl in orJei and ordered execution to proceed. 
This Older w a*, on appeal, confirmed by the District Judgo on 
the 2nd xiugu^t IJO A On the 10th October 1906 the decree- 
holder took some steps in the rtuilmf. Ill the meanwhile, in 
190 b the decree-holder filed a fifth darllunt to execute the 
decree. It was rejected by the Subordinate Judge on the 15th 
Juno 1905 as having been beyond time. This order was not 
appealed from. In 1907 the present darUasf wa^ filed. The 
Subordinate Judge lojoctcii it on the ground that it was barred 
by resjiifUeolii in virtue of the decision in the (Icnlliast of 1904. 
On appeal, the District Judge confirmed the order. Tbe decree- 
holder appealed to tiie High Coui t. 

D. A. Khare and 7A F, Desai^ for the appellant 
G, S, Hao and J. R. Dlnuo iidhar^ for the respondents, 

C ifANDAx AiiKAJi, J i lio presGiit dailihost oi 1907 has been 
held by both the Com is below to be barred as res judicata by 
the order of tlic Subordinate Judge holding the previous 
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darMmst No* 460 of 1904 to be time-barred. But though that 
might be so^ if this latter Aarhlmt and the order thereon 
by the Subordinate Judge had stood alone, we have here the 
fact that at the time of that dc^Thhast and the order, there was an 
appeal pending in the District Court against the order in the 
decree-holder^s favour directing execution to proceed in dmhlani 
No. 5 of 1903. That was an appeal preferred by the judgment- 
debtor and the appeal Court upheld the order in the decree- 
holder’s favour on the 2nd of August 1905. The decree-holder 
had under that appellate deci ee a right subsisting on that date 
to proceed in execution under that darkhasf of 1003, and as a 
matter of fact he did apply to the Court on the 10th of October 
1906, That was an application to take a step-in-aid of execution 
according to law and it was made within three years 
immediately preceding the date of the present da^hhmt of 1907. 
The right of the decree-holder to proceed in execution on the 
strength oi the appellate Courtis order in his favour could not 
bo affected by the order of the Subordinate Judge^s Court passed 
in the darhhmh of 1904, because the latter was the order of a 
lower Court and it was passed in a darkhmi which could not 
]uv"e legal validity so long as the darhhaH of 1903 was kept 
alive by proper pioceeding-s Therefoie, the order appealed 
again-^t is set aside and the Subordinate Judge is directed to 
allow execution in the darhhaBt of 1907. The lespondent must 
pay to the appellant the costs throughout of this darkkasL 
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APPELLATE CIVIL. 


Before Sir Basil Scotty Kt , Chief Jiidice^ and Mr* Justice Batchelor* 


1911 . BAI GAJS'GA, WIDOW oe SADABA¥ PRANJIVAN (oBiamAL Befekb- 
Behtiar^*!* ANT), Appellant, v* RAJAEAM ATMARAM (oeiginal Plaintiff), 
Besponbent. 


Oiml Brocedure Code (Act V of 1908), Order XXXJF, Mule M — Transfer 
of Bro^ert^ Act (IV cf 1882), section 99 — Repeal — Decree on mortgage--^ 
Bxecution sale — Broceeds itisuffiaeiit to saiify decree — Attachment of 
mortgagor's other property compwied in redemption decree for the 'iecoverg 
af the balance — Broperiy attached to he sold. 


H and U moitgaged tlieir pioperfcy A to B, who also held m mortgige from 
the same mortgagors then* other propeity B E obtained a decree on the 
mortgage of property A for the reco'v eiy of the mortgage-debt by sale of that 
property and the balmoe, if any, to be paid by the moitgagois. Subsequenlly 
the mortgagor G, H having died in the meanwhile, got a ledemption decno 
against B with lospeci to propeity B In execution of B^s decieee, piopeity A 
was ’^ohl tut til' p’oce'vU woic noi. E-nl'iCLjit lo iho cL. :oi.ii debt 

ji, i., :o O'M the .bttmc by j've-mtio'i a;[iciin“{; p. opJ’Ly B 

nul the '« uvi pTup'Utj v,,*s5 iitttohcd Ati-n <itLKh’U'jnl a quesl ion having iu*i>en 

V' 'xslnql'n* R conji :<..‘'»ver tm 5'«Ian. o oi‘ his 'h-<ncc oy ^Juie oL piopdtv B in 
ixCLUtio!; vlciierl u ‘'Un tt)i ti e do of ihai pi op:*'; tv, 

Ifeld, tl) d 'ho ('ivil Proco tun' Oeslo [ A-, b" o.’ J')0S) ui so far as it 'cpeuled 
sc. Uon 9,) (,F -li Ti.iusi.vr o!‘ 3h Odd I y .vr ot‘ 3S''2; Aii-l siibslhLitetl Jit its 
pli((‘ O’’oer AXA'IV, Eulo Ik meic'iy -dVctod a cb.n'.gv of eiocoduio :n tho 
iiia’.uui in V. hlcli m- itg.igei piojvuy has lo lo nX z-d lu rxoi.uiion of in-ee/.y 
dc‘Lio<‘s and. choi (;?<»* o, ih.. sii4tut('ry iiih in I'cico j‘oi the p’ji’p.jso nF tho cxeculioa 
oL Iho un.s.,'’sheu portii ii nfihe uooroe (ni mr.iigage nat* ihe rule conlainod :n 
Older XXXi^' of liie Civh Pro. .duiv Colo ( Kci V .»f I'iOS) II was, thoiefuro, 
out’ilciiio ad tjrid'i ti i" iiK* ait's.ct.0.1 iiiopeity i> bo sold in oxccudon ol'tils 
dccice w'hl. 'lO.VitLb to propcily A. 


SkcuND Appeal frolii the 
Jud^’o of Eroacli, re\orsii\:«' 
1909 idodiiyiiig* the ord 
Judge of Anklo^hv.ii*, iu 
No. &59 or 3903. 


decision oi* 3.1. B Tyabjl, Bi'^Lrict 
ills own «:ecLec‘ in A^pnoal No. 52 of 
cr pas'^od by I; N. Sbah, Suiiordinufce 
au ONoention proceedings Dt'i'kbast 


One riansbaiikar fdauarain and his inotlici* Pai Gaiiga laorfc- 
gaged their lau.i A to Bajaraiu Atni&ram for Rs. 999 under a 


^ Sctoad Appeal Xo. 553 of 1910. 
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mortgage-deed, dated the 3rd November 1893. The said 
mortgagors also passed another mortgage-deed to the same 
mortgagee on the 8th June 1894 mortgaging their land B for 
Es. 599. The mortgagee Eajaram Atroaram brought a suit. 
No. 509 of 18 10, on the mortgage of property A. The decree in 
the suit was passed on the 5th June 1897. It diiected the 
defendants to pay to the plaintiff, on the 6th December 1897, 
Es. 1,264), costs and interest Eo. 164-10-4, and also provided 
for a personal remedy The mortgaged property A was sold in 
execution of the decree and Es. 960 were realized by the sale, 
and to secure the balance the mortgagee made several applications 
and got some properties of the mortgagors sold. 

In the year 1905 one of the mortgagors, Bai Ganga, the other 
mortgagor Harishankar having died in the meanwhile, filed a 
suit, No. 330 of 1905, against the mortgagee for the redemption 
of the property B and obtained in appeal an instalment decree, 
dated the 8th January 1908, directing that the plaintiff should 
pay to the defendant the mortgage-debt by annual instalments 
of Es. 75 each. 

In August 1908 the mortgagee presented a Darkhast No. 859, 
for the execution of the decree of 1897, and sought to recover the 
balance due to him under that decree by the sale of property B, 
which was the subject of the decree for redemption. The opponent- 
defendant resisted the darkhast on the ground that the property 
was not attachable under section 09 of the Tiansfer of Property 
Act. 

The Subordinate Judge found that the opponent-defendant’s 
equity of redemption was attachable under section 99 of the 
Transfer of Property Act. Ho, therefore, ordered execution to 
proceed. 

The opponent preferred an appeal, No. 52 of 1909, to the 
District Judge, who, on the 25th November 1909, reversed the 
said order and dismissed the application for execution on the 
ground that it was in contravention of section 99 of the Transfer 
of Property Act which “ provides that when a mortgagee attaches 
property mortgaged to him in execution of a decree for tM 
mtisfaetion- of any claim, he shall not bring such property to sa^-e 
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otherwise than by instituting a suit under section 67 of 
the AeV^ 

After the above order was passed the plaintiff-applicant applied 
for its review and the District Judge reversed his order and 
directed that the property, against which execution was sought^ 
be attached on the following grounds : — 

Tile application for attaohment and sale "was Beard bofoie the piesent Civil 
Piocednie Code came into force, but tbe ordei on it ivas passed after tbe Code 
became law. Older XXXIV, Eule 14, of tbe Code xirovides that when a moit- 
gagee has obtained a deciee for tbe payment of money m satisfaction of a claim 
ansing under the mortgage, be shall not be entitled to bung the naortgiged 
propel ty to sale otherwise by instituting a suit, etc 

The necessity for filing a suit is now confined to the cases in which a mort- 
gagee seeks to hi ing moitgaged propei ty to sale, after obtaining a deeiee foi 
payment of money m satisfaction of a claim aiising fiom tbe mortgage ; nndei 
the Tiansfei of Property Act the mortgagee was obliged to sue, if he attached 
propei ty mortgaged to him, in satisfaction of any claim, whether based on a 
mortgage or not. 

Tlie law to he applied, k llio 1 iw tlud was in joice viicn tbo application for 
execution was pre-cnied (1, L 11 4 Ihnu 16^) Soetion 99 oE the TiansiVi of 
Propei ty A(’t tlicreioio i*- appLcible, anl Nile of the pi'>]>eriy is not pei missihlo, 
without a stilt being biought. Tins section doe?^ not, howevei, jii’ohibit tiUach- 
juoiit of the piopeity and it is contended foe the applicant-, that the aif achment 
on the properly should have been aliowod to roman undisiml^ecl Section 99 
of the Act contemplates atfachmenr, The decision of the Coiut of Jiom- 
bay (I L, lb 32 Born 2C-7) is in lavunr of the ai*pi3cant*s contention and 
the ciicumstanccs of the case are such that the piopeity may be allowed to 
leiuain undei ittaehment 

Section d 7 of tbe Tran "if er oI Propei ty Act is not in the applicant-k way 
because a decree for i edemptlon of the land which is the subject of these pio- 
ceedings, has been made. I hold theiefoie that attacbment of the property is 
valid, but It cannot be sold in these pioceodings. 

The opponent preferred a second appeal and tlio applicant 
filed cross-objections. 

S. F. Fasiur, for the appellant (defendant) ! — 

The ciarhibast sbould have been dismissed as no order for sale 
could be made under section 99 of the Transfer of Property Act. 
The application for execution did not contain a prayer for the 
attachment of the property. The District Judge held that the 
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prayer for attaclimeiit could be implied as there was a prayer for 
sale. We submit that the Court could not go beyond the terms 
of the application. 

(r. iV. for the respondent (plamtijQF) 

Though our application for execution did not contain a specific 
prayer for attachment:, still as it was an application for the sale 
of the property, the property could not be sold without attaching 
it. 1 he attachment was a step prelin ioary to the sale. 

Order XXXIV, Rule 1 1 of the Code of 19 08^ applies to the pie- 
seht case and not section 99 of the Transfer of Property Act. That 
sbetion was repealed by the Code and it lelated to the manner of 
/executing decrees by sale of mortgaged property. It was 
/ entirely a rule of procedure. Laws lelating to procedure arc 
always retrospective and apply to pending suits We are, thcio- 
fore, entitled to have an order for sale of the attached pioperty 
under Order XXXIV, Rule 14 of the Code. 

Scott, C. J. In the year 1897 a decree was obtained upon a 
mortgage under which the moitgaged property -was sold and the 
salc-pioeeeds proved insufficient to satisfy the judgment-debt, the 
balance of Rs. 581 lemauiing payable according to the terms of 
the dt^ciee by the mortgagors. The mortgagee was also tlio 
holder of another mortgage executed by the same moitgagois 
upon other property One of the mortgagors after the decree 
had been passed died, and his mother who was the surviving 
mortgagor, instituted a redemption suit to redeem the other 
mortgage which had not been the subject of the decree and which 
for the sake of convenience wo will speak of as the mortgage of 
property B She obtained a decree for redemption and an order 
for payment of the mortgage-debt by instalments, the mortgagee 
being entitled to a charge on the property B until his claim was 
satisfied. 

In August 1908 before twelve years had elapsed fiom the 
passing of the decree of 1897, the mortgagee applied for execution 
against property B in respect of the unpaid balance of Rs. 581 
payable under the decree. 

The execution was resisted and the application came oh fof 
argument before the Subordinate Judge on the Srd February 
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1909. He lield that an attachment was permissible even thongh 
section 99 of the Transfer of Propeity Acb applied. 

Prom his decision there was an appeal to the District J udge^ 
Mr. Tyahjb who on the 25th November held that the application 
for execution was in contravention of the provisions of section 99 
of the Transfer of Property Act; and accordingly the darkhast 
was dismissed. Then in April 19 10^ for reasons which are not 
apparent to us, he revoked his decision given five months previ- 
ously on a point of law and came to the conclusion that; although 
section 99 of the Transfer of Property Act still applied to the 
case notwithstanding the provisions of the Code of Civil Procedure, 
Order XXXIV, Eule 14, the attachment was nevertheless 
permissible. He, therefore, reversed his decree dismissing the 
darkhast and directed the property against which execution wms 
sought by the decree-holder to be attached. 

Both sides have appealed to this Court, the respondent by way 
of cross-objection. 


The appollam viys the ic^rncd Judge wrong in peimi&diii. 
the aiiaelirjoiiL. Tin* respou'limt -rjs tl 
should have gone luriher and permittCM.! .-sale, 


tiiar- ihe learned Judge 


YJe aiv 
'<0 far }i< h 


oi opim'oLt that Pic Civil Prcccdiuro Code now in force in 
repealed Erection 99 (A’ iiie Transfer of Property Act and 


KibsthuLd ill its phicc Or- lev XXXllg Side inoivly effected a 
cluiuge Of procedure in the manner iu which mortgaged properly 


has to be realized In execution of money decrees, and, therefore, 


the statutory rule in fci’cc, for the purpose of the execution of the 
unsatishod portion of tlie deuajc of 13^7, is the rule euniaincJ in 
Order XXXIV of the present th'cee Jar:- Code. Por tliis reason we 
think chat the respoudcril is enlitled tc an order on the darkhast 
that the property attached be sold, and wc aiimnd tiiG decree of 
the District Judge hy directing that the property bo sold. 


The appolicint must pay the co.-:t'5 throughout. 


'Decree amended. 

G. 33. 31. 
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OBIMINAL EEVISION. 


Before Mr» Justice Clmidamrlar and Mr, Jmhoe Heaton, 

In MB LAXMAN BANGU BANGARI « 

Criminal Hrocedt(.re Code (Act Y of 1898)^ section 520 — Magistrate — Order 

m to disj)OHil of proj^eitij — On apjieal to the Sessions Qomt the order left 

untouched — Appluation to the District Magistrate to reuse the older — 

Jurisdiction-— WoUce to the other side — Practice, 

Ijq. txymg a case of theft, a Migis^rato of the Fust Cla'ss convicted the 
accused and passed an oidtr disposing of the piopeity produced before him. 
Th© Sessions 0cm fc, on appeal, confirmed the convicfion, but left untouchocl 
tb© ordei as to tbe disposil of property An application was then made to the 
Bistiict Magistrate to laiso the order ; and he varied it without issuing notice 
to tbo othei side — 

1 ©versing the ouler, that the tcims of section 520 of the Ciuninal 
Proceduie Code did not gUe aii'v jiuiisdiction to the Distiict Magistrate to 
intoifeie, and that he could onlj intciiue as a Couit of Heiision vhero there 
hid been no appeal to the Sessions Court 

Jlitd, also, that the Didilct ^^lagisii do ou,,ht not to haic disposed of tho 
matter without giving notice to tho othei side. 

This an application to revise an order passed by 
A. F. Maconochie, District Magistrate of Nasik, under section 520 
of the Criminal Procedure Code, 1898. 

The order in question was passed under the following circuni«» 
stances. 

One Laxmibai filed a complaint of theft against three persons^ 
Magniram, Dinlal and Lalji, in the Court of the Fust Class Magis- 
trate of Vinchur. The theft was of some ornaments belonging to 
Laxmibai. Lalji committed the theft and ga /e the ornaments 
to Magniram, who melted them and sold a portion of the ingot 
(about six tolas in weight) to a goldsmith Nagoo. Nagoo mixed 
this gold with some gold of his own and made a 7mia (wristlet), 
which he sold to Laxman Eangu (the petitioner). 

The Magistrate convicted and sentenced the accused. As regards 
the property produced before him, he ordered that tho kada 


1911. 

Pehruarg 9, 


^Crimiaal Applicatiou for Kevi^ion, Ko. 398 of 1910* 
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should be restored to Laxman Raugu and the remaining 
ornaments to Laxmibai. 

The Sessions Judge of Nasik^ on appeal, confirmed the convic- 
tion and sentence ; and did not interfere with the order as to the 
disposal of property. 

The complainant next applied to the District Magistrate of 
Nasik, under sections 4S5 and 520 of the Criminal Procedure 
Code, to revise the order as to the disposal of property. The 
District Magistrate, without issuing any notice to the other side, 
passed the following order : The kada should be broken up or 
melted and six tolas in weight of it given to the complainant 
Laxmibai/^ 


The petitioner Laxman applied to the Sessions Judge at Nasik, 
but he rejected the application on the ground that as the 
District Magistrate as a Court of Revision was a Court of co-ordi- 
nate iurisdiction with his had no juri'idiction to revise 

lhv‘ order. 


Tin. pctiii'nmr appbh to J 
i’r V i '^ioiia! i i: ti on . 


Court uiULcr its ciimi'ial 


A rfJ: ',>//, i.rc ilie iv, plicwoTt 
JLJl, L‘r the coiiipla/iaLt. 

li ,0^ ( ^)\ ovinoLiib f'/i* iho Crown. 

( iiAN:‘A V' vi\K m:, J, hLoricu Mag^traic had no jiins- 

diction to dod. -Nridi ihh i.riUt r aft^r ihore had been an appeal 
in i.-ho hJes-sions (brirc an-l iiuev tiiai Court iiad coniinned ilm 
convict i <, 11 raid ^ontoneo, Tht. temi-. of sectivin 520 of die Criminal 


Procedure Cede, do imt. any ju:■i^d lotion to the .’Dis- 
iriet ilagistrate andci tlio circum'^jeneos of this ease. The 
Court- of Rcvi'^loii ^uch as that of t:o Di'^tiict Magistrate can 
only interfer-i whore There '"as no appeal lo the Ses'r^ions Court. 
Here Uicie vms an appeal lo the Sc-s.'iions Coarc and the Ses- 
sions (buit did exerci'30 in's jari-dictioii. And rart.her, even if the 
District hfagistrat^i had jnrls>'Iiction, he ought not to have 
disposed of the jiiaLt or vithour- giving notice to the petitioner. 
The District Magistrate was clearly wrong in upsetting the 
order of tJie trying Magistvutc inere'ly on the representation 
of tlm opponent. Therefore, the rule must be made absolute 
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by setting aside tlie order of the District Magistrate and 
restoring that of the trying Magistrate. 

Heaton‘s J. : — I concur in the orclk* proposed, This is a 
case which^ it seems to me^ is governed by section 520 of the Code 
of Criminal Procedure. That section, to my mind, is perfectlj^ 
clear and its meaning is this : that where the case is one in 
which an appeal lies^ any party aggrieved by an order as to the 
disposal of \he property must go to the Couit of appeal. 
Where the case is one where confirmation is required, he must 
go to the Court of confirmation ; where it is neither the one 
nor the other, he may go to the Court of reference or revision. 
Here the c:ise is one in which an appeal lay, and, therefore, it 
seems to me that the only Court which could deal with the 
order regarding the disposal of the property under section 520 is 
the Court of appeal ; in this case the Court of Session. There- 
lore the order made by District Magistrate was made without 
jurisdiction. 

0///er set ashler 

E, n. 


APPELLATE CIVIL, 


Before Mr, JnsticQ Chandavarlar mi4 Mr, Jiidice Ileaton, 

THE COLLECTOB OP AHMEDABAB (oeioinal Appeic \nt), Appeliaht, 
V, BAYJI AlULJI (oEieusvxi. Oppokcint), IiESP02fi>E:NT.* 

a dl Ffoeedure Code {Act VcflOOS), section IM — Decree — Intel est^ anaid 
of-^-Bhaetton of Court— Zand Jcqnivtion Act {I of lS9iy-Comt deteu 
mining the amount of compensation— Payment of the amount to claimant^ 
Siihseqnent reduction in amount on apinal— Interest over the eacess'-^ 
Intel mit powers of the Oomi, 

A sum of inoiioy byway of coBipensation awaided under the Land Acquisition 
Act (I of 1894) and paid into Couit was taken out by the claimant. Subseque ntly 
on appeal, ilio High Court reduced the amount of compensation payable to him, 
but made no order as to interest. Ooveiinnent then applied to reeo'vei from the 
claimant interest over the excess draun by the claimant from the Court* 

* first Appeal No. 150 of MO, 

$ t 


1911 . 
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Eako lur, 


191L 

Fehuar^ 9 , 
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Heidi ihdi tbB iiitcie.t claimed slioiild b© awarded, inasmueli as the claimant 
had had the benefit of the money belonging to Government in excess of that to 
which the High Ooiut held him to be entitled, and the benefit was represented 
not only by the e\Cd'«s niongly taken by the claimant from the BMrict Court 
bni rko the imonnt of interest r\hich the excess earned. 

Jlooloond Lai Fal v Mahomed Stmi Meahii) and Gomid Vaman r. 
Balliarahi BamLlumdpai^)p lefeired to. 

Appeal fiom the decision of Dayaram Gidumal^ District Judge 
01 Ahmedalml^ in Darkhast No. 12 of 1910. 

E:!iecntion proceedings. 

In a proceeding under the Land Acquisition Act^ 1894^ the 
District Court awarded to the claimant Rs, 1^650-4-0 as coxn-^ 
pensation for lands compulsorily acquired from him by Govern- 
ment. The amount was deposited in Court on the 8th July 
1908 ; and it was paid over to the claimant. 

Government appealed to the High Court against the award. 
The High Court reduced the amount of compensation to 
Rs. 1^112-3.9 I it ordered each party to hear his own costs in 
appeal. 

On the 19th April 1910, Go\eriiment applied to recover the 
amount paid to the claimant in cxicess and interest at six per cent, 
on the excess amount from the 9th July 1908 to the 19th April 
1910. 

The District Judge declined to award interest on the ground 
that the High Court had passed no order as to interest and it 
was the discretion of the Court to pass any ordeis as to iuterest* 

Government appealed to the High Couriu 

G. S. JlaOi Government Pleader, for the appellant, roferro^l to 
Hard Cvo .mr Co^aJeo wC/ymder Ca ito jlooJscijee^^'^ x Eodfjer w The 
Gis’t'iik'id IT I'Acouiple do TinlT^'\ 

Ih //. iJ-dtia for the respondent: — The lower Court bad no 
power to entertain the darlhod for the execution of tlio award. 
As soon an award is made, the Court making it is fumkh% 
ojficio : Nil/cauth v. Oolleclor of TJi(nirf^\ and the only remedy 

(1) (lS.s7) 1 i 0 tl ut 4 sk (i; (1870) L. II. 1 1 A. 23 at p. 10, 

(2) a -78; S l\m 44 (h (187i) L, ik 3 Ik C. 405, 

G) (1S97) 22 Bom. 802. 



VOL. XXXV.] 


BOMBAY SERIES. 


257 


to enforce it by a & parato suit , Aiiic'o IT of tlie Lnniia- 
tion Act (IX of 190'5) • and Balai' v, Fea) y lloJia i Jluleijco^^K 

On merits^ Government are not entitled to any interest as they 
were not bound to deposit money if tlioy wanted to appeal. 

CHxiNBAYAnivAEj, J. The question foi determination in this 
case is whether interest ought to be allowed to Govemnient on 
the moneys which, having been deposited by them in the Distiict 
Courts were withdrawn by the claimant under tlie award in his 
favour made by that Court under the Land Acquisition Act but 
I eversed in appeal by this High Comi The learned District 
Judge has held that Government are not entitled to inteicst on 
the ground that the award of intcrc'^jt is in the disci etioii of the 
Court; and that, haring regard to the decision of this Oouit 
which, in reveising the awaid of the Distiict Court, directed 
each paity m the acquisition ptoceedings to hear his own cost's, 
it must be presumed that this Court did not intend the sum 
wrongly withdiawn by the claimant to cany inteiest with it. 
Undoubtedly the award of interest is^ goiioiaily spcakingj a 
matter of the Courtis discretion, except where 1y hw it is made 
obligatory. And the question isj whether, in the circumstances 
of the present case, it is rea'^onablo to awaid interest It is a 
rule of law that, wheio a party has wrongly taken from the 
Court moneys deposited in Court by his opponent, that Court 
has inherent power to enfoice a refun 1 of the amount with 
interest : see Lai Fal v Mahotiml haul and 

Gc^vimI Vahmn v. SalcJiauifi? In th*^ present ease 

the amount which was deposited with the Couit by Government 
was taken away by the respondent, because that amount had 
been settled by that Court to le the amount of compensation to 
which the respondent was entitled under the Land Acquisition 
Act. The High Court in appeal reduced the amount to which 
the respondent was entitled. Under those circumstances the 
respondent must bo held to have had the benefit of the money 
belonging to Government in excess of that to which the High 
Court held him entitled. That benefit is represented not 


mi 


I IIP 

Cc Lm TOP 
Oi-’ 

Ah ME BABA r> 
% 

L VYTI 
MebiTi, 


(31 (l8S7)11Cil484atn.4S0. 
{^) (lfi78) 3 Bom. 42. 


m (1007) U CM. iBh 
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only by tlio excess amount wrongly taken by the respondent 
from the District Court but also by the amount of interest which 
it carried with it. 

It vras urged before us tliab this being the ease of an award 
under the Land Acquisition Act and not a decree^ the right of 
r..btitution claimed by Government caiinot rest on the section of 
the Code of Civil Procedure which allows a. refund of moneys 
leceived by a judgment-creditor under a decree subsequently 
ieveised or amended. But assuming that the Code docs not 
apply^ the decisions above cited show that the right rests on the 
inherent power of the Court to enfoicc the refund* 

The order of the District Judge dibailowing interest is set 
asidie and Rs is awavilcd to Government as interest on 

the amountiol Rs, 50S-0-S. 

The respondent niust pay the cosls both of this appeal and 
ut the dinlkoM in the Cuiiii beloVv% 

Oidev Sit aside* 

E. li. 


APPELLATE CIVIL. 


Jjcfojc iScoif} Kt, Chief Justice ^ avd J/f. Justice Bcdutelor^ 

1:11. GUhUXAin BAi.A.TJ NDTALIK DESHPANDE (oiugixal Plain iirr), 

ArrhLLAM, V YA^MANAVA xo:\r NALxYEAY DIYAN (origtnul 
A Dei DAN r), RLt<Poxi)rxT.^» 

bale mth an ophott of iC-iiUrLhabc — Suit hj imdor^s g 7 Xiitd.son against the 
tended $ daoijhter hiJavj — CGienant to re-inf/'chase^iirelg^eisonal, 

A deed of ba’e vitli an option of le pnicliasc contained the following 
(laiiRO I have given tho land into vuiir posbe^sion j if peihaps at any tinio 
I leqniie back the land 1 ’a ill pav you the afcicpuid Iks 600 and any money 
you may have spent on bringing the land into good condition and xHirchase 
back the land.’" 

In cl suit biongiit 35 ycar^ after execution of the deed by the grandson of 
the Ycuuor against the danghicr*in-law of the \ciKleclo exeicisc the option 
of re-piircha'«r^ 


^ Second A^ipcal Xo. 677 of 1900. 
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Held, that tlie ca'voinnt to ro-purdiasa waa purolj peioonal and the suit 

was not mamtaiiiable. 

Second appeal from tlie decision of T. D* Fry^ District Judge 
of Dharwar^ confirming the decree of G. N. Kclkar^ First Class 
Subordinate Judge, 

The land in suit originally belonged to the plaintifl^s grand- 
father Krishnaji, who sold ifc to Sheshgir Eao Divan on the 14th 
Mai’ch 1873. The sale-deed provided as follows:— 

I have pnrcliased tins land at a Comt-sale foi Ds. 555. I liave obtained 
the necessai 5 ^ sale-certificate. Foi’ this (asMh) I have sold this land to you 
for Es. 600 leceived m cash I have no light to, noi powei, nor authority, 
nor owneisliip over (no right, title and inteiest, Satia, Swimiiiv^) 

this land I have given the lanl into \oiir possession , if pcilupa (it any 
time — Yeh'id vela)! reqniio back the kind, I w ill pay to you the afoicsaid 
Es. 600, and any money you may have spent on bringing the land into good 
condition and puichase back the land If I am so inclined to take back the 
land I will do so at the tnd of the year and not ni middle of the yoni when 
you may have sown the hind. 

Ib the year 1907 the plaintiff brought the piescnt suit against 
the daughter-in-law of the vendee Sheshgir Kao to redeem and 
recover possession of the land alleging that the said transaction 
was mortgage but a sale-deed was taken from the vendor 
Kribhnaji by fraud, misrepresentation and cjorcion, and against 
his will and consent, and that the stipulation to rcconvey the 
land on payment of Es. 600 showed that the transaction, was 
mortgage and not sale. The plaint fuither alleged that the 
mortgage debt was fully satisfied and discharged out of the 
profits of the land. 

The defendant contended that the transaction was a sale and 
not a mortgage, that the covenant to rc-sell was only personal 
to the parties to the transaction and did not pass like other 
property to the heirs by inlieiitance and that there was no 
fraud, force, misrepresentation, coercion or absence of free 
consent in respect of the sale- deed. 

The Subordinate Judge found that the transaction in suit was 
not a mortgage and that the sale-deed was not taken from the 
yendor Krishnaji hy fraud, force or misrepresentation or against 
Ms free will and consent. He, therefore, dismissed the suit 
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relying on section 22 (;£ t^c Specific Relief Act (I of 1S77) and 
the decision in Mohuid Lall v. Cliotay Lall^^\ 

On appeal by the plaintiff, the Diskiefc Judge confirmed the 
decree. 

The plaintiff preferred a second appeal. 

K. IL Kell at for the appellant (plaintiff). 

(j. 8. Mnlgavkif for the respondent (defendant). 

Scott, C. J. We agree with both the lower Courts in hold- 
ing that the document, Exhibit 9, which is the subject of con- 
sideration, is not a mortgage, for, no debt existed between the 
parties to it. It is a sale with an option of re-purchase, and 
the question now is whether thirty-five years after its execution 
the grandson of the original vendor can exercise the option of 
purchase against the dangliter-indaw of the original vendee. 

As translated by the Subordinate Judge the material portion 
of the document is “ I have given the land into your possession : 
if perhaps at any time I rerjuire back tl\c land I will pay to you 
the aforesaid 600, and any money you may have spent on 
bringing the land into good condition and purciiase back the 
land.'’^ The lon,rned Subordinate Judge held that the covenant to 
re-pnrehase %vas purely personal, and wo do not think that the 
language of the document need be strained in any way to alTi^c 
at this conclusion. The alternative would be that the covenant 
is enforceable according to the intention of the parties for all 
time, a conclusion “which would not be favoured by any Court. 

The case is very similar to that ol Stoclcer v. D<?« 3 J?ef^Mvhich 
wms followed by the High Court of Calcutta in Srecmully 
Tnpoora Soo^id^cree v. Jiiggvr Kail 

The plaintiff, therefore, has in our opinion no right to enforce 
the covenant and his suit was rightly dismissed with costs. 

We affirm the decree of the lower Court and dismiss the 
appeal wdth costs. 

Decree affirmed. 
a B. B. 

B) (ISSd) jO Ul loci ai IK G) 16 Bcav. 161. 

m (IS 75) u \\\ a. 321. 
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APPELLATE CIVIL, 

Before Sir Basil Scoiti Kt , Chief Justice i and Mr. Justice Batchelor. 

EKNATII BIN RAXOJI EALKB (orviGijTAL BrrENDANT), Applicant, v. 

RAHOJI BTN EOWAJI EALXB (original Plaintipp), Opponent.* 

Ciiil Froccdine Code {dot V of 1908), Ordei XXIIf Oider XLI, Buie 11 

— Suit to recooer jjosscssmi — Disnihsal of suit — Ajjpeal — Application for 

witkeh awal of suit with lease to hmg a fesh suit — Bower of the OouH, 

PlaintiS*s suit to rocoYer possession of lands liaving boen dismissed bjtlie first 
Conitj lie appealed to the District Ooiut and, befoxe the admission of the appeal, 
he applied to that Court for leave to withdiaw the “buit and hung a ficsh suit. 
The application Y as heaid and granted by the Disiiict Judge without any 
notiuo to the defendant. The defendant haviig applied loi revLion, under the 
extiaordmaiYjaiisdiction (section 115 of the Civil Proeeduie Code, ActV of 
ISOo), of the 01 del giaiitiiigthe withdiaw al, 

Held, netting aside the oicler, that it was beyond the power of the Court 
to allow a withdrawal from a suit with leave to file a fiesh suit on the same 
eaiiSQ of action after the defend in t had obtained a decree m his favour. 

Application undei the extraorclinaiy jurisdiction (section 115 
of the Civil Procedure Code, Act V of 1908) against an order 
passed liy H. L. Hervey, Di&tiict Judge of Bholapm*^ granting 
kavc to withdraw a suit In appeal before the admission of the 
appeal and without giving notice to the defendant, the suit 
being dismi-sed by O. M, Pandit, Suboidinate Judge of 
Karmala. 

The plaintiff sued the clofeiidaiit, his son, to recover possession 
of certain lands, alleging that owing to the plaintifl^s old age and 
weakness, he had surrendered the lands to the defendant on his 
agreeing to pay to the plaintiff an annual allowance of Rs. 50 for 
his inaiatenaiice but the defendant failed to carry out the 
agreomoui Hence the suit. 

The defendant admitted the agreement with respect to the 
payment of maintenance and contended inter alia that the 
plaintiff having relinqui-.hed all his interests in the lands he was 
not entitled to recover them and that ho had offered the amount 
of maintenance to the plaintiff but he refused to accept it. 


201 
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Fehrumt/ 14. 


* Application Xc* 221 ol 1910 under extra-ordinary jurisdiction. 
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The Subordinate Judge found that the plaintiff had made over 
the lands to the defendant on his having agreed to pay to the 
plaintiff Ss. 50 annually for his maintenance^ that the defend-^ 
ant had not broken his part of the agreement ; therefore the 
plaintiff could not claim back the lands and that the plaintiff 
was entitled to maintenance only. The suit was, thereforei 
dismissed. 

The plaintiff appealed to the District Court but before the 
appeal was admitted he applied for leave to withdraw the suit 
with liberty to bring a fre^h suit^ and the District Judge passed 
the following order 

Aj)peal dismissed witli costs, plaintiff (appelluit) liavirg been granted 
pcimIss»on to withdraw from the suit with liberty to institute a fiesh suit 
(see E\liiLit 7 m appeal). 

The defendant applied for the revision of the said order 
under the extraordinary jurisdiction (section 115 of the Civil 
Procedure Co<lo, Act V of 1908), urging that the suit was allowed 
to be wdiliJrawn on iii-’Uillcient grounds, that the procedure 
followed v;ab inegulcir, and that without notice to the defendant 
the suit shoi'iJ not liaio been allowed to bo withdr^rwn with 
permission to biing a fresh suit. A vini wms issued which 
called on the plaintdr to diow cau^e why the order passed by the 
Di^tiict Judge should not be sut aside, 

X ii. Eellov for the applicant (defendant) in support of 
the rule. 

iV. F. GchJiale for the opponent (plaintiff) to show cause. 

Scott, 0. J. The plaintiff brought a suit against the clefend* 
raib for possession of certain lands alleging that they belonged 
to him and had been Landed over to the defendant on his under- 
taking to pay Rs. 50, per annum, to the plaintiff for main- 
tenance and that the defendant had failed to do so. 

The defendant contended that the plaintiff had relinquished 
his rights in the Linds in favour of the defendant. Upon this 
defence the Subordinate Judge rejected the claim with costs. 

The plaintiff preferred an appeal to the District Couit, but 
before the appeal was aumittoJ he made an application under 



FOIi. XXXF] 


BOMBAY SERIES* 


263 


Order XXIII for leave to withdraw the suit and bring a fresh suit. 
This application was heard and granted by the District Judge 
without any notice to the defendant. It is contended that the 
learned Distiict Judge has acted with material irregularity in 
the exercise of his jurisdiction in two paiticulars. In the first 
place, his duty upon the presentation of an appeal is kid down 
by Order XLI, Rule 11 j from which it appears that he may 
dismiss the appeal without sending notice to the respondent or 
he may adjourn the hearing, and, if the appellant does not appear, 
he may dismiss the appeal. But there is no provision allowing 
him to entertain an application the effect of which will be to got 
rid of the decree of the lower Court without any notice to the 
decree-holder and without any hearing of the appeal. It is 
also contended that the course taken by the learned District 
Judge is not sanctioned by the provisions of Order XXIII. The 
Court is empowered to iiake an order permitting withdrawals 
from a suit or abandonment of part of a claim where it is 
satisfied that the suit must fail. That implies that the suit has 
not yet been disposed of. But in the present case the suit has 
been disposed of and the decree has been passed in favour of the 
defendant. 

It is clearl}", we think, bej’-oiid the power of the Coiiit to 
allow a withdrawal from a suit with leave to file a fresh suit on 
the same cause of action after the defendant has obtainel a 
decree in his favour. 

We, therefore^ set aside the order of the Distiict Judge under 
Order XXIII and direct him to admit or reject the appeal under 
the provisions of Order XLI, Rule 11. 

Rule made absolute with costs. 

Utile wade dh uhiie^ 

G. B. P. 
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APPELLATE CIVIL, 


Before Mr* Justice Cliando^varhar md Mr, Jmtice Heaton* 

1911 BAl MACHHBAI, widow of BAPUEAJ LAKHABHAI, and anotheb 
Pehrmrif 14, (OEI&INAL DErENDANTS), APPELLANTS, «. BAI HIBBAI, WIDOW 01 
BAPUEAJ LAKHABHAI (oeig-inal PLAiNTirr), Resposjdbnt.* 
JnmdictiOii — Citil Court — Subordinate Judge of second class ’^Boniha^ Civil 
CoimisAct {HIV of 1969f section M — Suit for declaration — Declaration 
that an adoption 'ims imalid-- Claim valued for court^fee purposes at 
Ms. 130'^CourlFees Act (VII of 1810), section 7, clause (IF), mb~clauses{e), 
(I ) — jPropeitg exceeding Ms 5,00() in value — Malicmedan Law— Convert^ 
from Hinduism — Custom of adoption — Burden of proof, 

A suit to obtain a deciaiation that an adoption was invalid was valued foi 
eouit-fco purposes at I\s. 100, thougb tbe property affected by the adoption 
was more than Bs. 5,000 in \alu 0 . It was brought in the Oouit of the 
Subordinate Judge of the second class, whose jurisdiction extended only to suits 
involving claims valued under Bs. 5,000 (Bombay Civil Com ts Act, 1869, section 
M). If wa% i.bjichd Hiai Saboidi-ni'.e Judgy had no jiui-dict’.-n tc. 
f iituitain Ih' s’.dt — 

JIJJ, that iLe Subordinaio Jurlgo was competent fo uy the sniL 
Su/igapjfC' ant JJal Jlcvyi y, Vulatra'/i .7)»hnrajn(^). 

fL'V'jvrckl, 

The !M.iliomCvlau Law does not rococuisc adoption. Tlince, iviicre a Ifiudu 
i- oonvortod to -Mahomedanisin, the presumption is, that as ii necessary cou'-i - 
cpioncc of conver>ion Iho ItW o^ ah'ptioi. vecogin^ed by Hiiida Lav; h is hecui 
abandoned by hint. He wlio alleges f.hril rho ustige and la'v in qac.-rion had 
been retained nutsi provo it. 

Second appeal from tbe decision of Daj-araiD Gidumal, District 
Judge of Ahmedabad, confirming the decree passed by N. Y. 
Dc 3 a:> Subordinate Judge 01 Dhandhuka. 

Suit for declaration. 

The plain tifi. a widow of one BapuraJ Laklia.Lhai, sued her 
co-widow (t-lie deioudaut) for a dcclaratiou that tbe adoption of a 
son made by tbe latter be declared invalid. The claim was 
valued for couct'fee purposes at Es, 130, though tbe proport}-^ 
belonging tc Bapuraj^ wliicb would bo affected by tbe adoption, 
exceeded Es. 5;000 in value, 

Secon:! Appeal No 097 of 1909. 

(1) (1SS9) P. J, p. OS. -'2) (1895) P. L p. 
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The parties to the suit were the Parmar Rajputs of Dhandhuka, Mil. 

who were converted to Mahomedanism nearly four hundred years bIi 

ago. They retained many Hindu customs of living : and were Maciihbii 

governed in matters of succession and inheritance by Hindu Law. Bai 

Hieeai. 

It was objected to the suit that as the property exceeded Es. 5,000 
in value, the Second Class Subordinate Judge had no jurisdiction 
to hear the suit. This objection was overruled by both the lower 
Courts. They farther placed the burden of proving that 
the custom of adoption prevailed among the caste to which the 
parties belonged on the defendant, and, as she failed to prove it, 
granted the declaration sought for by the plaintiff. 

The defendant appealed to the High Court. 

6'. K. Parekh for the appellant. 

0. S. Bao for the respondent. 

CHAtTOAVARKAB, J. -.—We agree with the District Judge in the 
view Avhich he has taken both of the question of jurisdiction and 
of adoption. The materials both in the Court of first instance 
and in the appeal Court are not such as to warrant our interfer- 
ence with the conclusion arrived at by the District Judge on the 
question of jurisdiction. The case on that question resembles 
Saugappa v. SJdvha‘iavaP-'^ and Bai Eewa v Kedmvram BulavratnM'^ . 

On the question of adoption the burden of proof lay in the 
first instance upon the appellant. His case is that the Girasias, 
when they became Mahomedans, carried with them the law of 
inheritance ami succession, and that, as part of that law, they 
also retained the Hindu law and custom of adoption. But 
adoption is not necessarily inheritance or succession, although it 
leads to inheritance or .succession. The Mahomedan Law does 
not recognize adoption. The presumption is that, as a necessary 
consequence of conversion to Mahomedanism, the law of adoption 
recognized by Hindu law and usage had been abandoned by the 
Girasias. Therefore those who allege that the usage and law in 
question had been retained must prove it. The decree must be 
confirmed with costs. 

Decree eortfirmei> 

B. B. 

® (1895) P. J. p. 228. 


d) (i889) P» p. 98. 
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APPELLATE CIVIL. 

Before Sir Basil Scott, Kt., Civ ej Justice, and If;. Justice Batchelor. 

1011. KASHINA.TH RAMCHA.NDEA POTNIS (obigis’vl Defend vnt-Appli- 
Belrmry 17. cant), Applleant, » VINAYAK GANGADHAK BHAT and others 
(oeioinae PiAiNTirrs Opponents), Respondents ' 

Bellhau AgricuMurists' Belief Act {XVII of 1879), section 2, explanation 

fj)(i) — AgiicuUurist, defnition— Assignee of Giovcrnineni revenue, not an 

ogriciiltural. 

Tbo ini-omc derived from tenants Ly an Inamdar wliioli is to a coitidn eslcnt 
attiibntable to tlic f.ici ibat lie is the assignee of Govjrnnieat revenue and, 
therefore, does not have to pay over a portion of that income to Govcinment 
hut may keep it foi himscif, cannot bo taken into consideration in estimating 
whether or not he earns his livelihood wholli' or piinoipally by agriculture, and 
thcrcfoie is net an agrioaltnrist wdthin the inomingof the Dofckhan Agricul- 
turists’ Relief Act (XVII of 1879). 

Fjb8t appeal against an orJer passed by Suttanji Maneheqi, 
First Class Subordinate Judge of Poona, in the matter of an 
application for a declaration of status as an agriculturist. 

One Gangadhar Kesbav Pliat, tlic picdoeossor in interest of 
the present plaiiititfs, obtained a dccroo, No. 6D of 1893, against 
the cloi'cndant in the Court of the First Glass Suborclinato Judge 
of Poona. The doerco was passed in the terms of an award and 
was dated the I8th February 1893. It directed that the defend- 
ant should pay to the plaintiff Rs. 9,126 within five years and 
on his default the plaintiff should recover the amount by the sale 

^ First Appeal Jso. 70 o£ 1010. 

0) Bekkliaii Agriculturists’ Hcliof Act, section 2j cxplanaLion (2-) ;-*• 

2. In cunstruingtMs Act, uibsbSlicrchsoncfcinngrcpugaant in c^ie subject or 
context, tlic following mbs sliall be oLscrverl, namely 

" Agriculturist ” sbaii be taken to mean a person who by lilmsolf or by his scrvmifeg: 
or by n:s tenants earns bis liveliliood v holly or principally by agriciiituro carried on 
within the hinits of a distiict or ^lart of a district to wdiich this Act may for the time 
^ being oxtend, or who ordiimrily oiigagos personally in agricultural labour within those 

limits. 

Explanation (a ) ^ ^ # * 

Explanation (A) t---Au assignee of Government assessment or a mortgagee is not 
as such an agriculturist within this definition. 
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of the mortgaged properties. An order for sale absolute of the 
mortgaged properties was passed on the 25th March 1907. Sub- 
sequently the plaintiffs having applied for the execution of the 
decree by Darkhast^ No. 141 of 1009, the defendant presented 
an application^ dated the 4th Janiiaiy 1910, stating that he was 
an agriculturist and as such was entitled to the benefit of the 
Dekkhaii Agriculturists^ Belief Act, The Subordinate Judge 
found on the evidence that the defendant was not an agricul- 
turist as defined by the Dekkhan Agriculturists' Belief Act and 
rejected the application. His reasons were as follows 

To sum up, his agricultural incomo is Es. 254i-8“0 in the Colaba Disfciict, 
plus Bs. 418 iu the Satara Distihfc, jilus Rs 19 ryotwaii lands m the Sitaia 
Bistrici total Rs. 716. 

“While his noii-agricultural incomo is lls. 301-15-1 Sai\aniam allow nice, plus 
Es. 428-7-0 Satara Inam, plus Rs. 280 . . Colaba Inam, plus Es. 11 
Deshpaiido allowance — total Es. 1,111-6-1, which gieatly prepondeiates over 
Ms agiicuitural income. 

Defendant appealed. 

IL iY, Ko^aji for the appellant (defendant) i — The defendant 
being Inamdar of both the revenue and soil, the revenue 
that he appropriates to himself without giving it over to 
Government is as much part of his agricultural earning 
as the rest of the produce of the soil In the cxsc of an Inamdar 
of revenue only, ho gets a share of the produce of the land 
cultivated by some one else. Ho is, therefore, not an agricul- 
turist within the meaning of section 2 of the Dekkhan Agricul- 
turists^ Relief Act. But the income which a cultivator himself 
retains is his earning derived by agriculture. 

P. P. Kliare for respondents 1, 8 and 9 (plaintiffs 1, 8 
and 9) Tlie share of the produce paid as revenue and retained as 
Inam is not agricultural income. It is an assignment of revenue 
only. The ruling in PvrBhofam v, SUarmd^'^ shows that the Inam 
of revenue is distinct from Inam of soil. Explanation (b) to 
section 2 of the Dekkhan Agriculturists' Relief Act lays down that 
an assignee of Government revenue is not an agriculturist. 

P. P. BJdde for respondents 1—6 and 9 (plaintiffs 1 — 6and9), 


mil. 
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in reply ; — The ruling in Purs/iolam v. Siiaram^^^ does 
nob touch tlio present point. ExpLinafcion (5) to section 2 o£ the 
Delvkliaii Agriculturists' Relief Act is not an exception to the 
uofinition but only an explanation. 

ScoTT^ 0. J.:— The ([uestion that Avehaveto decide in this ease 
is whether the incjinc derived from tenants by an luamdar which 
is to a certain extent attributable to the fact that ho is the 
assignee of Government revenue and therefore does not have to 
pay over a portion of that income to Government but may keep 
it for himself, can be taken into consideration in estimating 
whether or not ho earns his livelihood whollj" or principally by 
agriculture and therefore is an agriculturist within the meaning 
of the Dekkhaii Agriculturists^ Relief Act. 

The answer to the question depends upon what force is to be 
attributed to explanation (I?) of the definition in section 2. That 
explanation says An assignee of Government assossnieut or a 
mortgagee is not as such an agriculturist within this definition.” 

Novy we think, it is dear that if the object of that explanation 
waste exclude the consideration of the income or a mortgagee as 
such, it must uRo have been the iniention to exclude the 
consideration of the income of an assignee of Government as 
such. Wc have no difficulty in arriving at the conclusion that 
the object of the legislature was to exclude mortgagees, 
to the extent to which their income is derived from their rights 
as mortgagees, from claiming the special benefit of the Act, and, 
therefore, we are forced to the conclusion that the legislature also 
intended to exclude assignees of Government assessment in that 
capacity from claiming the benefit of the Act. 

la the ease before us, thc^-'efore, the receipts of agricultural 
income attributable to tire position of the applicant as Inamdar 
must be excluded from consideration j and in this view the 
conclusion arrived at by the Subordinate Judge that the applicant 
is not an agriculturist is correct. 

We dismiss the appeal with costs. 

Appeal clwmssed* 


(i) {190G) S Bom. L. B. 606. 


O. B. R. 
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APPELLATE CIVIL. 


Before Mr, JusHee Ohandmarhar awl J/r. Justice Meakn. 

¥Y ANKAPACHABYA bin SHRIKIVASACHAEYA (oEiaiNAL Plaintiff), 1911. 

Appellant, v. YAYAKA6AYI, daiightes or EADHASAMI (obiginal Felnmr^ 20. 

Defendant), Eespondent/ " 

Vendor mid pii^rohaser — Sale of pjopeHy in possession of a third person — 

Person in possession claiming to he owner --The vendor a hemmidar--^ 

Me gligence. 

The plainljiff purchase i a house from a person who had the tiLlo deeds of the 
house made out in his name. The house was in the defendant & possession, who 
claimed to be its owner and it appeared that the plaintili’s \enlor was only 
a henxmidar for the defendant. The plaintiff sued to recover posse. hion of the 
house from the defendant — • 

Held, that the plaintiff could not succeed, because he omitted to maho the 
inquiries which he was bound to make to perfect his own title anl by his own 
negligence exposed himself to the risk of purchasing property which in reality 
belonged not to his vendor but to the defendant. 

Second appeal from the decision of F. X, DeSouza, Distriofc 
Judge of Bijapur, confirming the decree passed by H. V. Kanc^ 

Subordinate Judge of Bagalkofc. 

Suit to recover possession of a house. 

The house in que^ttion wa'^ sold by its owner Solbanna to one 
Guracharya on the 4th July 1903. Guracharya died in 1905 
and on the 2nd October 1907 his widow Laxmibai sold it to 
the plaintiff. 

The house was in the possession of Yamanasami (the defendant), 
a concubine of Guracharya. She claimed to be its owner saying 
that the house was purchased for her with her own money by 
Guracharya, who was a henamidar for her. The plaintiff sued 
to recover possession of the house from the defendant. The 
defendant in reply set up her ownership to the house. The 
Subordinate Judge found it proved that the defendant had 
purchased the house in suit from Solbanna with her own money 
and got from him the sale-deed in Guracharya^s name hmmi 
for her; that the plaintiff had no notice of it; and that the 

ii 


^ Second Appeal No, 139 of 1910^ 
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plaintiff was not entitled to the possession of the house* On 
appeal, the District Judge also held that the sale to Guracharya 
was a iemmi transaction, the real beneficiary having been the 
defendant ; and that the plaintiff had notice of the circumstances. 
The plaintiff appealed to the High Court, 

JV, K GoUmle for the appellant. 

F, M. Siinr for the respondent. 

Chandavarkae, J. ; — This was a suit to recover the property 
in dispute from the defendant on the allegation that it originally 
belonged to one Solbainia, who sold it on the 4th of July 1903 to 
Gurachaiya by Exhibit 11 ; that Guracharya having died in 1905 
it descended to his widow Laxinibai ^ that she sold it, on the 2nd 
of October 1007, to the plaintiff by a sale-deed (Exhibit 12). 

The defendant, who w’as in actual possession, pleaded that she 
%vas the owmor of the property, and that Giiraeharya^s purchase 
(Exhibit 11) \vafe lenami' for her, because, she having been in his 
keeping, lie had purchased the propeity for her, in his name, 
with her own money. 

Ill the Com t of first instance the issues raised \vere; — Whether 
the defendant had purcha-cd the house in suit from Solbanna 
with her own money and got fioin him the salc-deed (Exhibit 11} 
in Guracharya’b name lahiaui for her ? That issue was found in 
the allumative. The second issue was : —Whether the plaiiitiff 
^had notice of that fact ? And the Couit found that the plaintiff 
had no notice. The third issue was Whether the plaintiff was 
the owaier of the house in suit ? The Court found that the 
<pIaintiiT was not the owner, anJ that, therefore, the plaintiff w^as 
not entitiod to the relief wdiich he claimed, either by way of 
possession or mesne profits 

The plaintiff appealed* The lower appellate Couit agreed 
with the Court of first instaiice on all the questions of fact. 
And with reference to the ciuosiion or the plainlifl’^s notice of 
Gui‘acharya^s lenam purchase, that Court observed that “the 
plaintiff must bo held to have had constructive notice of what- 
ever rights actuallj?^ vested in the defendant, because the 
defendant was the person in possession, although as a matter of 
fact there w^as no direct evidence of knowledge/" 
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li is contended before us that this view of the learned District 
Judge is erroneous in law. It is true that the plaintifif had no 
notice of the defendant’s ownership ; and that the plaintiff was 
misled by the fact that the sale-deed (Exhibit 11) was in Gura- 
charya’s name, and that, on his death, it was in the custody of his 
widow Laxmibai. So far the plaintiff had reason to believe that 
the property belonged to Guracharya, and he could have success- 
fully urged estoppel as against the defendant but for another 
principle of law. It is found by the Court below that the 
property was in the actual possession of the defendant at the 
date of the plaintiff’s purchase. It was therefore the plaintiff’s 
duty, not merely to rely upon the paper title disclosed by the 
sa’e-deed Exhibit 11, but also to make enquiries of the defendant 
in actual possession as to her title. Therefore, so far as the 
defendant was concerned, the plaintiff, having failed to make any 
enquiries of her, was bound by such title as she possessed. This 
is the law expounded in Kondiba v. Nana^^\ and it applies to the 
facts of this case. The plaintiff fails because he omitted to make 
the enquiries which he was bound to make to perfect his own 
title and by his own negligence exposed himself to the risk of 
purchasing property which in reality belonged not to his vendor 
but to the defendant. 

T'he decree must, therefore, be confirmed with costs. 

Veeree conflmeih 

11 P. 

(i) (1005) 2T Bom lOS. 


CRIMINAL REYISION. 


Before Mi\ JtiHtce ClmidaraiJeir caJ Mr. Janice JLenUm., 
EMPEROR t. AMIR BALA.* 

Cr'miml Procedure Code {Act V of 1898), <tcctton 121 — Order to furnish 
eeamty — Mrference hy Magutrati to Sessions Judge — Sessions Judge to 
go into merits of the c<tse. 

In a pioeeeding under seations 110 and 118 of the Onminal ProDednre 
Code, 1898, the Magistrate ordered the accused to be bonad over for s penod 
* Ctimiim Application or Beviaiou, Ne. 420 of 1910, 
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of tliree years and referred tlie ease to the Sessions Judge under clause (3) of 
section 123 of tbe Code. The latter confirmod the order without going into 
the merits of the case. 

mi<7, that the words of clause (3) of section 123 of tlio Criminal Procedure 
Code, 1898, were wide enough to give discretionary power to the Sessions 
Judge to deal with the ease on the merits and pass such orders as the circum- 
stances of the case might require. 

This was an application to revise the order passed by F. J. 
Varleyj Sessions Judge of Khandesh. 

Proceedings under sections 110 and 118 of the Criminal 
Procedure Code, 1898, were, instituted against the accused before 
J. P. Brander, First Class Magistrate of East Khandesh. The 
Magistrate held the inquiry and found that the acts of the 
accused fell within clauses («), (e), (d) and (/) of section 110 of 
the Criminal Procedure Code, 1898. He, therefore, ordered them 
under section ilS of the Code to he bound over for a period of 
three years, and directed each one of tliem to execute a personal 
bond for Pis, 5,000 and to furnish two respectable sureties for the 
same amount. He then referred the case to the Sessions Judge 
of Khandesh uuder section 128 of the Criminal Procedure 
Code, 1898. 

The Sessions Judge heard the accused’s Counsel, and confirmed 
the order without allowing him to go into the merits of the 
case, on the following grounds : — 

It is not disputed tkit there is abundant information, and evidence upon tho 
reeord, ivhioh wild, if believed, justify the Magistrate’s order; the novel 
contention put forward, so far as this Court is awai'e for Ihe first time, is that 
the Sessions Court should in the cour,so of those proeoedings exercise its judicial 
functions in the direction of entering fully into tho merits of tho case reappre- 
■ ciating the ovidence, and setting the order of the Magistrate aside as based on 

false information and w’ort.]i]os8 ovklexice. 

« 

Now, m the first place, there is no provision in the Code for the party, or his 
pleader heinghoar-d at aU in proceedings submitted under this section, but on 
general principles it may be conceded that a party to whoso prejudieo In order- 
may be passed may have a heai-ing (I. L. E, 20 Calcutta, page 493, and I. L. E. 
27 Calcutta, page 656) but tbo scope of this hearing must be rigidly limited by 
section 1-23 (3), Criminal Procedure Code ; he may urge that the information or 
evidence require to ho supplemented, or that tho order may be modified in one 
direction or another, or even, if it wore based patently oii no evidence or 
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information (and this defect could not be remedied by the Magistrate) in tb© last 
resort set aside j but from the proposition that the party or his pleader can ask 
the Sessions Court, whether as a Court of first instance or appeal to enter into 
the merits of the case, or reappreciate the evidence this Court must emphati- 
cally dissent ; there is, of course, no authorifcy, if it needed to be enforced, for 
the principle that the order passed by the Sessions Court is its own order, and 
no mere adoption of the provisional order of the Magistrate, and the Court will 
exercise its own discretion in passing such an order within the limits assigned 
to it by section 12B (B). 

That the Court is not exercising its ordinary criminal jnrisdiction, and that 
the Jurisdiction conferred by section 123, Criminal Procedure Code, upon a 
Sessions Court is concerned rather with the exercise of a power for the preven- 
tion of an 0 fence is emphasised by a Pull Bench Criminal Euiing of the 
Bombay High Court, No, 73 of December 1895. 

Section 406, Criminal Procedure Code, makes all orders from Magistrates in 
the District appealable to the District Magistrate, and the Sessions Court has 
really no concern with the merits of orders passed by Magistrates : that this is 
the intention of the Legislature is clear from the amendment of section 123 (3), 
Criminal Procedure Code, when the Calcutta High Court (I. L. E. 24 
Cal 155) laid down that the information and'evidence which was defective must 
bo supplied by the Sessions Court itself : the delegation of this duty to the 
Magistrate who held the inquiry under section 118, Criminal Procedure Code, 
clearly shows that there never was any ini.cntion that the Sessions Court should 
unier into the merits of the making of these orders under Chapter VII [. As 
the contention, if allowed, would add enormously to the wmk of the Sessions 
Court, its decision is one of great importance. Mr, Ka 2 i Habirutlin having 
announced his intention of not resting content with the Biding of this Court, 
proceodings are suspended, and this Court rules that there is no authority for 
Mr. Ka^-i Habirudin’s contention, and must decline to hear him on the merits. 

The accutsed applied to the High Court under its criininal 
rcvisional juri^sdietion. 

P. P* Sking'ne for the accused : — The language of section 12:3 
of the Criminal Procedure Code, 1898, is wide enough to 
warrant the Sessions Judge to go into the merits of the case. 
If the order were to be for a security for one year, the accused 
could have appealed under section 406 of the Code. The learned 
Judge should therefore have gone into the merits of the ease, 

0. 8, Bao^ Government Pleader, for the Crown j — ^The accused, 
if aggrieved, have the recourse to appeal or apply in revision. 
Tt will be sufficient for purposes of justice. The language of 
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section 123 does not wariiant the conclusion for which the accused 
are moving this Court. 

Chakdavabkau, J. : — Clause 3 of section I23 of the Oriminal 
Procedure Code provides : — 


Sttcli Oomt, after examining sLich proceedings and requiiing fsom tlie 
Magistrate any ftirtbei infoimation or evidence %\Iiicli it lliinks necessary, may 
pass stLch order on the case as it thinks ht.'* 


The words are wide enough to give discretionary power to 
the Court of Session or the High Courts as the case may be^ to 
deal with the case on the merits and pass such order as the 
circumstances of the case^ in its opinionj may require. 

We must^ therefore^ make the rule absolute and ask the 
Sessions Judge to deal with the matter^ having regard to 
this order. 


HbatoN; J, I agree to the proposed order. Unless the words 
used in section 123 oi the Oriininral Procedure Code are intended 
to confer on the CoiuL oi Session power to go into the merits 
in a case or* tliis kind, and, indeed, unless they require it to go 
into the merits, if any point is raised which involve>s the merits, 
I am unable to understand what these words mean. It is true 
that section 406 provides that an appeal lies to the District 
Magistrate. But I think that the Sessions Judge is wrong in 
arguing that although he hisnself might make an order under 
section 123, the order requiring security would still be the order 
of the Magistrate, and ■would still be open to appeal to the 
District Magistrate under section 406. It seems to me that 
when the Sessions Judge has dealt with a case under the provi« 
slons of section 123, the order passed by him, whatever it may 
be, becomes the order in the case ; and there is no longer an order 
by a Magistrate made under section 118, which can be the 
subject of an appeal to the District Magistrate. 

Therefore, the Sessions Court is the only Odurt which has 
the power to deal with these cases ; a-nd being that only Court 
it must go into the merits if required ; and if the Judge is to go 
into the merits, ho is bound, according to tlic general principles 
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of justice^ wliicii are applicable in British India^ to give the 
person affected by the order an opportunity of being heard. 

Therefore, I consider that the rule must be made absolute. 

Rnh made aisolute^ 


K. R. 


APPELLATE OIYIL. 


Before Mr* Justice Chandavarlar and Mr* Judice Mcafon, 

NAEiYAX SABOBA IIALWAI (oeiginal DependxVNt), Appellaitt, v. 

IJMBAE ADAM MEMOX (oPwIgikal PnAiarxirF), Resiondlkt.* 

Oivil Procedure Cole {Act X.IV of 1862)^ sections 2S2, 28i ’■^Becree-^ 
Eiceuiion — AUcuhnent — Application to raise aitachnent hp a third per'* 
hon-— Court decluting lien in It ib favour — Bropertp sold subject to Uen'^ 
Third pLtrij/ suing the auction xjui chaser for amount of Hen — Auction 
purchaser can question the cvibtence of lien* 

la execution of a money decree obtained by” G against JI certain piopeity 
belonging to the latter ’was atfeaobeJ. U intervened in tliose pioceedings and 
adved to raise the aHiolimeut on tbo ground that the pioperty was bis. Tlie 
Court inve^tigitod tlic claim un'ler sections 28) and 281 o± the Civil Procedme 
Code of 18b2 and held tbit ibo property belonged to II and that U was 
entitled to a lien on tbo propeity for E& 687-11-3. The piopeity was then 
sold at a Ouurt sxB subject to ibo lien and purchased by X. U bued X to 
looover tbo amount of bis hen. X contended that the older passed in the 
miscellaneous piooetdings did not bind him and that he| was entitled to 
question the existence of the lien — 

lieUh that N "was not bound by the oider passed in the misceUaneoub pro- 
ceedings, for be could not be regarded as a paity to it being not a repiesenta“ 
tive either of tbe ^udgnicnt-debtor or of the judgment-creditor. 

rubciuji llanh/ufl V. ZaJlu Al'hu'd), Ftslroaualk Chanhi Kaih , &uhag(& 
Shivapa Shetid^H followed. 

Jlslilf further, that X was entitled to question the es it teneo of the lien, 
inasmuch as Ibo order ]>:i;5sed by tbo Court as to tin, lien could not be regarded 
as one jiasscd under sec Lion 282, but as one passed under section 287 of tbe 
Civil rioceduic Code of 1882, 

Second Appeal Xo. OdS of 1909. 

0) (It85) 9 Bom, 285 (2) (1890) 15 Bom 290. 
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Seooni) appeal Lorn tlio clocition o£ P. J, Talyarkiian, District 
Jiiclgo of Thana, reversing the decree passed by D. D, Cooper, 
Subor*linate Judge of Ba'.^ein» 

One Govind SadoLa Halwai olicaincrl a money decree agpdnst 
one Haroo 11 ssani Licrnoii in 1003. In execution of the decree 
Govind attached some propcit}" <as belonging to his judgincnt- 
debtor Haroo Hassaii Memon In those proceedings;, one Uinbar 
Adam Mcinon intervened and applied to laiso the attachment on 
the ground that the property belonged to him, The Court 
investigated the claim under sections 280 and 281 ol; the Civil 
Procedure Oodo of 1832 and found that the property be- 
longed to llaiOG ITassan^ the judgment-debtor ; but dechared 
Umbar Adam entitled to the lion on the property for 11s. 687-11-3. 
The Courb on the 20th December 1905, ordered the property to 
be sold subject to Ibiibar Adam’s lion. The property was sold 
subject to the lien at a Couit sale on the loth Ma,rch 1906, and 
purchased by Narayan Sadoba Plalwai (the defendant). 

In lOOS, Uuibar Adam brought the present suit to recover the 
amount of his lien from Noaayan Sadoba (the defen'lxnt). 

The defendant m his ■written statement conten-lG alia 

that ho had no knowTedge of plaintiifs encumbrance and that ho 
was not liable for the claim. 

Tlie Subordinate Judge hold that the defendant was net 
bound by what took place in the miscellaneous proceedings to 
which he was not a partjy but as the plaintiff adduce 1 no 
cvidcnco to prove his claim he dismissed the suit. 

This decree was, on appeal, reversed by the District Judge, 
who held that the defendant -was precluded from disputing the 
lien. The plaintiff^s claim w'as decreccL 

The deiendant appealed to the High Court, 
iA A. Kliare and Z?. V, Besai for the appellant. 

G. 5. Eao for the respondent, 

CuANBAVAuiCAli, J. : — The faebs which arise in this second 
appeal for the determination of the question of limitation argued 
before us are shortly those. One Govind Sadoba obtained 
a money decree against one Haroo Hassan. In execution of 
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that money decree the property in dispute was attached by the 
judgment-creditor. The present respondent-plaintiff intervened 
and applied to have the attachment raised on the ground that 
he was owner of the property. 

Upon investigation of the claim under sections 280 and 281 
of the Civil Procedure Code the Court held that the property 
belonged to the judgment-debtor, not to the present plaintiff. 
But it also held that the inter\ cnor was entitled to a lien on the 
property. Accordingly the Court passe 1 an order that the pro- 
perty should be attached and suld, subject to tho hen ot the 
intervener. The property was sold subject to the present plaint- 
iff’s lion, namely, Pus. 687-11-3, and the defendant purchised it 
at the Court sale. 

The plaintiff has now brought the suit to recover the amount 
of the lien which, he contends, has been established conclusively 
by the order passed in tho miscellaneous proceeding. The lower 
Court has allowed the claim. But it is contended before us by 
defendant, the auction-purchaser, that he is entitled to question 
tho existence of tho lien ; that the inibccllaucous order does not 
bind him; and that he wes not bound to bring a suit to set 
aside that order alter the sale within a year from its date. It 
ha*, been held by this Couit, in a sciies of cases, that under the 
circumstances mentioned above, the auction-purchaser cannot 
bo regarded as a party to the miscellaneou. order, being not 
a representative either of the judgment-debtor or of the judg- 
ment-creditor : see Vasflnjt MurilJni v. LaHn and 

TihlivmijAh Chardu Natl v. Snhraya Sltlvapa Unless, 

therefore, the plaintiff biings this case within the principle of 
tho decisions in Ya&kvant Sheiivt v. Vithoba 8heti^'> and 
Nemagaiuln v. ParesJia^^\ his suit must fail. But these two 
decisions cannot apply here, because there the auction-purchaser 
was also the attaching creditor, and, therefore, the order was 
one which bound the parties to it and the suit was brought 
by tlie party who was unsuccessful in the miscellaneous pro- 
cecding. 

a) tl885) 0 Bom. 285, W (1887) 12 Bom. 231. 

m {xm} IS Bom. ayp, (4) (isgrj 22 Bom 640. 
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The second ground is that in the miscellaneous proceeding thve 
plaintiff came in and sought to raise the attachment upon the 
ground that the property belonged to him. There was no 
question directly raised by him that he was entitled to a lien. 
The question of lien came in only incidentally, and, therefore, the 
order passed by the Subordinate Judge, that the property 
should be sold subject to the plaintiff^s lien, cannot be treated as 
an order under section 2S2. It must under tlie circumstances 
be regarded as one made under section 2S7, 

The lower appellate Court having erroneously disposed of the 
preliminary point arising in this case, we must reverse the 
decree and rema.nd the appeal to that Com t for a hearing on 
the merits. 

Costs to bo costs in the appeal. 

Heatox, J. agiee to this order. I notice tliat the District- 
Judge has distinguished cioaily between two diffeient aspects 
of the case. The first was the question whether the auction- 
pui’chascr is bound ]>y the order in the miscellaneous proceed- 
ing , and he held, I thiiilc quite I'ightly, that the auction- 
purcliaser was not bound] the -.ccond aspect of the ease was 
whether the propert}" sold was the equity of redemption and 
nothing else. The Judge held, in my opinion, wrongly that 
what -svas sold was the equity of redemption only. 

Now, if this were a finding of fact, we should bo liound by it ; 
but to mv mind it is not a finding of fact. It is merely a 
determination of the legal efiect of certain documents. There 
is no dispute as to tlie meaning of the words in the documents. 
They arc the proclamation of sale and the certificate of sale, and 
they are undoubtedly to the effect tint what is sold is the 
property, u landed property, subject to a certain charge, the 
nature and amount of which are mentioned. It is not in terms 
a sale of the equit;^ of redemption. Therefore, it seems to me, 
that the District Judge was wrong in deciding the case on the 
ground that the pui chaser had bought nothing but the equity 
of redemption. 

As to the first aspect of the case I wid say a fe%v words. 
The dispute arose between the decree-holder and a third person 
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who objected to the sale of certain properties alleged to belong 
to the judgment-debtor. To that dispute the judgment-debtor 
himself was not made a party, in any sense of the word 
whatever. He had no notice of this dispute and he never inter-* 
vened in it. The dispute was heard, in that summaiy manner, 
which is adopted in such proceedings. It was not tried with the 
thoroughness and with that care to secure that all persons 
interested are parties with which such a suit, for instance as a 
mortgage suit, is tried 5 the decision arrived at by the Court 
is a decision which not only binds the parties to the dispute, 
but, unless a suit to set it aside is brought within one jear, it is 
final. But it seems to me, that it would be \M’ong on principle 
to hold that the decision arrived at hinds anyone whatever who 
is not a party to the dispute or one who deiivcs interest from 
a party. Now the judgment-debtor was not a party to that 
dispute and he is not a person who has derived interest from 
either of the parties. It seems to me therefore to be contrary 
to fir«t principles to say that the decision anived at in that 
dispute has any legal effect whatever as regards the judgment- 
debtor, in the nature of re^ Ju/licakf, or for the purpose of 
preventing him or the auction-purchaser, if indeed the auction- 
purchaser can be supposed to be his representative, from re-^ 
opening that matter which was decided. 

Deftu ^eteised, 

n. B. 
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Before 2h» Ja^iiec Eohetii^on* 

MOTILAh MirHALAL aku ANOTixrE, Plainufi^, THE ADVOCATE 
(GENERAL OF BOMBAY and ofHErs DirrNDiMs^ 

Ifimhi af ex e&iaie-^ 

Const} action 

A Eliidtt died, leaTing a Will by which (inter aha) he apponitod his wife as 
icsidiuny legal eo in the following noids —‘'As legards whatever may 
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remain over I appoint my wife Dhancore as tlie owner of tlie 

whole thereof.” The management of the property comprising ihe said 
residue was ]3i*ovkled for by the appointment of two persons named in the Wili 
and certain other restrictions were placed on the management cf the property 
by the wife. Finally provision was made for the further distribution of the 
property after the wife’s death. 

Held, that the widow took a widow’s estate and not an absolute estate. 


The use of the expression ^ malUi: ’ hy itself would be sufficient to give the 
widow an absolute estate, buttho knowledge of the testator as to the incidents 
of a widow’s estate and the ordinary notions or customs of Hindus is to bo 
considered in construing a Will. 


This matter came before the Court on an orioinatiiiff 

o o 

summons taken out by the executors under the Will of one 
Jethalal Nathalal who died on 9th October 1907 leaving him 
surviving his widow Dhancore (second defendant) and three 
daughters by a pre-deceased wife (the third, fourth and fifth 
defendants). The sixtli defendant was first cousin to the 
deceased and the Advocate General was made a party as 
representing certain charities. 

The clauses of the Will and the questions in dispute are 
sufficiently set out in the judgment of the learned Judge, 

iVadkinii for the plaintiffs* 

Jardinej Acting Advocate General^ for the first defendant. 

Jiunali for the second defendant. 

Kanr/a for the third defendant. 

Ba-S'fur for the fourth^ fifth and sixth defendants. 

E0J3EnTS0.\q J. : — Tliis is an originating summons taken out for 
the purpose of obtaining the Courtis opinion upon the construction 
of the Will of one Jethalal Nathalal^ who died on the 9th October 
1907 leaving a Will dated the 15th of July 1907, The summons 
is taken out by the executors according to the tenor of the Will, 
and the principal point that arises is the determination of the 
question : What, if any, interest is taken by the second defendant 
Bai Dhancore under the Will of the testator ? Bai Dhancore 
is the widow of the testator, 
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The Will^ which is in Gujarati, sots out that the testator had 
certain properties which lie desired to dispose of and he com- 
mences his Will hy saying : 

I in full coBsdoiisnuRS make this my Will agrcoably to wliai is written 
below. The paiticnlars thereof are as follows ; — 

^ 1. Tlieie arc my three dangliters by name Maui andKasi and Somiborn of 
the womb of mj first married wife Jadav and no son whatever is alivCi *My 
said wife Jadav is dead,’ 

* 2* I have got my eldest daughter Mani married to Shah Hargovandasi 
Tachhraj in Bombay and my two other dangliters Ivasi and Somi have 
remained to he betrothed and married.’ 

^3. After the decease of my wife Jadav 1 have laarrlcd again with Blrancoi’d 
the danghter of Shah Chnnilal Jethalal in the city of Broach. No child what- 
ever has yet been born of her womh,’ ” 
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He then recites that he had a piece-goods husiness carried on 
in two shops, and proceeds ; An agreement has heen 
made ■with them (my partners) on stamped paper of the value 
of Rs. 10 (namely) ten. And both of these partners have not 
got any capital whatever credited in their names in the tw^o 
shops carried on in my name. We three partners have equal 
shares/^ Then he proceeds : And the %vhole capital in the 
shops belongs to me personally. The same amounts to about 
Rs. 15,000; namely Rupees fifteen thousand. All those moneys 
belong to me personally. Therefore Shah Bhogilal Jiigaidas 
of Cambay, who is my maternal uncle-in-law, and Shah 
Motilal Mithalal together shall on my behalf after my life-time 
(decease) deal with these money’s after my life-time (decease) 
agreeably to what is written below, because my wife has not 
as yet attained her full age. In like manner my daughters are 
young. Therefore they shall deal with (or dispose of the said 
moneys) agreeably to (w'hat is written) below : — The particulars 
thereof are (as follows) : Thereafter he makes certain provisions 

with regard to his daughters setting aside the sum of Rs. 3,000 
for the benefit of the daughters, and finally he directs: 
daughters shall not sell the same.” That refers to the Rs. 3,000 
to be invested in Government Promissory Notes, After 
reciting the existence of his charity account in his piece-goods 
shops and giving certain legacies, he says: '^An arrangement 
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agreeably to the above particulars shall be iimdo out of the 
moneys appertaining to my capital in my above shops. On the 
above moneys being dedneteeb as regards whatever may remain 
over, I appoint my wife Dhancore as the owner of the whole 
thereof.^' I understand that the word used for owner is 
hialiTc He then enumerates his immoveable property and 
other properties such as g‘oods and chattels^ vessels and utensils, 
clothes and wearing apparel, etc., and all claims and outstand- 
ings appertaining to his piece-goods shops, and finally to all 
these he says : I appoint my wife Dliancore as the ov/ner of the 
whole of tlie said property.’^ Here, again, I understand the 
expression used is 9/iaii/c ’b Ho then proceeds : She shall 
with the advice of the above written two persons carry on the 
^ va/nvul' ^ (management) thoreof . And for doing that business a 
good (competent) Mehta or man should be employed. Such person 
as these two persons (that refers to the two persons Bhogilal 
and ilotilal) may desire to keep sliall bo employed and (the said 
management) shall be carried on. And on the death or decease 
of any of these two (persons) another good (and) proper person 
shall again be admitted who sliall live (act) consistently with 
his respectability and reputation. And as regards the memo- 
randum of ornaments (and) jewellery which I have made 
(written out) in my handwriting and kept in my box, when the 
above written two persons may desire to &ce the same, the same 
shall be shown to them/’ It is a little difficult to understand 
exactly wdiat the testator meant by tliis provision but I have 
very little doubt that v/hen he says that the list of the 
jewellery is in his box and that the list is to be shown when- 
ever they wish it to the persons 'whom lie prOiCtically appoints 
executors, he means it to be shown for the purpose of comparing 
the list with the ornaments to see that they are all there. Then 
the Will proceeds: After my life-time (decesise) & ^ laAamf/ 
(distribution) of vessels shall after me be made within (my) 
‘ mrsi ’ (first anniversary) amongst the (members of mj) caste in 
Surat. My wife shall act according to the wishes of the two 
persons written above. Should she however act contrary to 
what they may say, (these) two persons shall make such 
arrangement as they may think proper. And on mj wife^s 
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decease the Caste Mccliatam outlays having been made in a 
good manner, as regards what may remain over, moneys shall bo 
given out of the same into the NirashHt ” fund and to my 
three daughters and to my maternal uncle^s son Lakhmidas 
Kanji on such arrangement having been made as the above 
written two persons may deem proper. According to the above 
particulars (my property) shall after me he administered,^* 

It is argued on the one hand that Bai Dhancore under these 
provisions merely took the income during her life. On the 
other, it was argued that she took either an absolute estate or 
at the very least a widow^s estate. 

If 1 was at liberty to speculate as to what the testator 
meant, I should have very little hesitation in coming to the 
conclusion that his intention was that his wife should have 
the full benefit of the estate during her life but that ho 
intended that she should be guided throughout by the advice 
of his executors and that he intended to make a gift over after 
her death to his three daughters and his maternal uncle^s son. 
But the authorities are perfectly clear that what the Court has 
to do is not to speculate upon what the testator intended to say 
but has to construe the intention as it is actually expressed in the 
Will It is, therefore, necessary to consider what the authorities 
say in regard to Wills of this character made by Hindus. It is 
not necessary to refer to more than a few of the cases that have 
been cited before me ; and I think it best to base my decision 
upon the authorities which are reported in the Bombay Law 
Reports and on the Privy Council cases to which I will refer. 
In Emilal v. Bai a somewhat similar point came before 

Chief Justice Parran and Mr. Justice Strachey. The headnote 
says : A Hindu by his Will directed that after his death his wife 
was to take possession of and enjoy his property, and in another 
passage declared that ^ just as he was the owner so she was to be 
the owner \ but there were no words of inheritance used, nor 
did he directly give his wife any power of disposition over the 
property : EeU^ that she took only a life interest in the property/^ 
And at page 380 Sir Charles Parran says s The Courts have 
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always leaned against such a constraction of the Will of a Hindu 
testator as would give to his widow unqualified control over 
his property. By the use of such expression as ^ my wife is 
the owner after mo ^ or ^ my wite is the heir ' it is usually 
understood that the testator is providing for the succession during 
the life-time of the \\ idow and not altering the line of inheritance 
after her death 


lnCIcrnila-u\\ do. very much the simc point came 

Leforc a Court eomposod of Messrs, Justices Parsons and Ranadis 
There tlio vrords oj tlio \Vi\l were : '“After my death, my v/Ite, 
it she he alive, is the rightful heir, aaci if she ho not alive, and 
after the death of my nsy daughter P>ai ISaiiii is my right- 

ful heir [holda,' icorus)'^ . . , to iuy daughter hlathi, 
whom I havCj after the life-time of suy-jcli anu of my wifo^ 
appointed heir to my property, ciiid as tc the surplus the heir to 
tiic samo is my daughter NathlP The testator died in 1S9'> ; 
hJathi in 1895; and the wife in 1897. Thoreupo’r tiio testator's 
stop-mother cialniod tiic property as Iris ro^'er.^ioniiry heir. Ihh'i^ 
that under the Will Nathi took an cstfito vesred in iutercst from 
the tosiator^s death, -vv^iich would pa^s t-j her on her 

death, ?ind the stcp-iuotlier vrculd i.ave no tiilo. And 
in the judgment Mr. Justice Parsons saws at page 423: 

Tlie facts, therefore^ arc almost exactly the same as thooo in 
the case of Zallu v. Jaf/rnohaoJ-^ and, if that ruling is follcwcxq 
the result would ho that Xathi would take an estate vested in 


interest from tlic testator^s death which would prass to her heirs 
on her deaLh, and the plaintirT would have no titie.’^' Ho thmi 
.'^ays: There is no real difierence in tlie meaning of the words 
malik (assuming that tliat vras the vernaeular v\^ord translated 
owner) and tvaros when liiey jire u-cd In the Wills. The inif ntion 
of the testator in each case to give In’s vdiclo property to his 
Wife for life and on her death to his daughter absolutely is clear/'* 


I consider that tliosc two cases show tuat so fur as the 
Bombay decisioios arc concerned, there would be no doubt th.at 
on the true constraction of this Wbdi the wddo^v did not take an 
absolute estate* But there arc two Privy Council decisions 


(0 (ISOO) 24 BoHu 420. 
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upon the point to which it is important to refer. The first is 
that o£ Mmd^ie Malmned SJmmwol Hooila v. SJtewuhrcm^^^ There, 
a Hindu inhabitant of Behar, by a document of testamentary 
character, after reciting that the property of which he was about 
to dispose was ancestral property, and reciting the deaths of Hs 
only son, of his brother without leaving is^ue, his brother’s wife 
and his own wife, declared only D* K , widow of my son, who 
too excepting her two daughters, born of her womb, S. and D., has 
no other heiis, is iiiy heir. Except D. K . none other is, nor shall 
be ray heir and uahk^ At page 14? of the judgment which was 
delivered by Sir Robert P, Collier it is said : He (that is the 
testator) then uses expressions which, if they ‘^tood alone, would, 
in their Lordships’ opinion, shew that he intended to make an 
absolute gift to Ranee Dhun Kowur. The expressions are these/^ 
(I have just read them.) has been contended that these 

latter expressions qualify the generality of the former expressions, 
and that the Will, taken as a whole, must be construed as 
intimating the intention of the testator that Mussumat 
Ranee Dhun Kowur should not take an absolute estate, 
but that she should be succeeded in her estate by her two 
daughters. In other words, that she should take an estate very 
much like the ordinary estate of a Hindu widow. In construing 
the Will of a Hindu it is not improper to take into consideration 
what are known to be the ordmaiy notions and v/ishes ot‘ 
Hindus with respect to the devolution of pioperty. It may be 
assumed that a Hindu generally desires that an estate, especially 
an ancestral estate, shall be retained in his family ; and it may be 
assumed that a Hindu knows that, as a general rule, at all 
e\ onts, women do not take absolute estates of inheritance which 
they are enabled to alienate. Having reference to these 
considerations, together with the whole of the Will, all the 
expressions of which must be taken together without any one 
being insisted upon to the exclusion of others, their Lordships 
are of opinion that the two Courts in India, who both substan- 
tially agree upon this point, are right in construing the intention 
pf the testator to have been that the widow of his son should 
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not take an absolute estate ske should have power to 

dispose of absolutely, but that she took an estate subject to her 
daughters succeeding her in that estate , whether succeeding her 
as heirs of herself or succeeding her as heirs of the original 
testator is immaterial.^’ 

But it I’emains to he considered wnether the case of Muscinivnal 
BuTffjMuiii V, I^uih OjiihP'^^ has so modified theforce and effect to 
1)0 given to the decisions I have just cited as to aftect my judgment 
in this case. The headnote in that case says : V here a Hinuu 
husband gave certain property by deed of gift or testamentary 
instrument to his first and second wives ami daughter-in-law 
respectively, reserving to himself a life interest, but directing that 
after his death they shall he ‘ nuilih wci Ichud ihkliydt^ /•« s., 
owners with proprietary poveers’: Held, in a suit by the 
husband’s reversionary heirs for a declaration after the death of 
the said second wife that she was incompetent to alienate the 
property so given, that she took an absolute cstatci. The word 
^nahl^ imports full proprietary i-ights, unless there is something 
in the context to qualify it. The fact that the donee is a Hindu 
widow is not sufficient for that purpose.” And at page 19 their 
Lordships say : '■ Tlie words translated, ‘ as ov/ners with proprietary 
powers,’ are in the original ( T read them). The appellants contend 
that these woi ds are amply sufficient to confer an alienable estate. 
The respondents, on tlie other hand, contended, and Courts below 
have held, that under these words the lady took no more than 
tlie ordinary estate of a Hindu widow, which is inalienable except 
in special conditioms which are not alleged to exist in this case,” 
Then they proceed to set out the facts and to deal with various 
previous decisions, and they say at page 21 “This case seeins 
to adopt and apply the same view of the word ‘ maWk ’ as was 
taken in the Calcutta case in 24 W. R. above cited, with the 
result that in order to cut down the full proprietary rights 
that the word imports something must be found in the context 
to qualify it. Nothing has been found in the context here or 
the surrounding circumstances, or is relied upon by the respond- 
ents, but the fact that the donee is a wminan and a widow, which 
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expressly decided in tbc lasfc mentioned case (that is the case 
of JjaM Mohm Moy v. ChuUnn Lai not to suffice. But, 

while there is nothing in the context oi snroundmg facts to 
displace the piesumption of absolute owner ship implied in 
the word ^ the conte\t does seem to strengthen the 

presumption that the intention w s that ^ mahV should bear 
its proper teebmcal meaning 

It appears, tbeiofoie^ iiim that decision that the use of the 
expression ^ mnhL^ by itsth wouil ho ^inlicieiit to gi\e the 
widow an absolute estate. But it seem 5 in no way to effect 
the remaining pait 01 the dec siors in Bombay and in 
Mouhu Mahomed Shimsool IJoola \ Sheiouliam^^^ that the 
LiiowleJgo of the testator as to the incidents oi a 'widow’s 
estate and the oiJinary notions oi costonis oi Ilmdus is to be 
eonsideied in constiuing a Will. /\ppl}in^ those decisions to 
the present case, it seems to me, though i come to the conclusion 
not without doubt that it was the intention^ and that such inten- 
tion has been expressed by the testator, to ic^tiict the estate to 
be taken by his widow, and that the effijjct oi these decisions is 
that .»he took a xvidow’s estate and not an ab^solute estate. 

It follows, therefore, that the fiist qucstiai : ^ What, if any, 
inteicst is taken by the second defendantBai Dhancoio undei the 
Will of the testator Jethalal N ithalal in the residue oi his 
estate/^ must be ansvYered by sajmg ihit die took a widow’s 
estate therein. 

As to the second cpiestion : \Yh( thii the extent ns will bo 
jushfied in handing o\ei the said residue to the second de^enUnt 
or any and wffiat pait thereof, ’ it lollows thit a^ she is entitled 
to a widow’s estate, she must be entitled to th3 po sCbbion of the 
estate. Therefore, they must be justifii J a id indeed botin 1 to 
hand over the possession of the estate to her. 

As to the third question : If not, what aj langement should bo 
made ior the custody, preservation anel m<iaagonient of the said 
residue during the lifetime of the second defendant/^ it follows 
that no answer is necessary, 
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Mdii tliat llie drnniieiii cieii..il a pi-nely iib ^fiautua^y moitga^e. 
ffeldf faithei, tnat in the case of a n^ufiiicfcuau?- moitgage, tliere was no 
debt payable by V' e moiiaagoi to the mortgagee 'vslucii could bo attached ni 
executioi of a inoiey d ciee again^'t ilie asb ^nee of the moitgagee, ai d t1 at 
sebtio”! 26S of tliD Cnil Pioeediiie Code ( let XIT of 1SS3) 'tvas not applicable 
to biicli a ease The piocedure should lo attachment, nnder section 271i 
of the Cnii PiO'^ednie Code, of the intaicsi in inirao\0abl9 propeit}"" and ito sile 
accoiding to the piovibions of the Code 

Tcwvad% Bholcuiath y Bai esphined 

Segoxd appeal from ilic deci^io i of J. L, Thakar, Judge of 
the Court of Small Causes at Aliinedabad with appellate powers^ 
reversing the decree of M, J. Yajnik^ Suhoidinatc Judge of 
Umreth. 

One Bhathr Samal mortgaged a piece ol land under a regis- 
tered mortgage-deed, dated tlie Kkli Fcbiuary 1894, to one 
Shcinkai Eapuji for Rs 750. The inorigago was with possession 
and it provided that the mortgagee ^\as to enjoy piohts of the 
land hi lieu of inteiest for «x pciiod of ton years and was to bo 
redeemed after tlic expnation of the teim on payment of the 
mortgage money. The moitgagee Shinkar Eapuji died in or 
about N* vcmbei 1 ^02 and on his death his broil tj Jiva Bapuji 
got posbcsdon of tl e moitgaged proputt. Jiva’s creditor, one 
Ranchod Hirachandj obtained a laonc \ decree, No, 460 of 1904, 
against him, and in execution attac^ cd Jiva^s lights as mort- 
gagee of the land. Thereupon, Jiva m idc an application stating 
that his deceased brothoi Shankar had laktn tlio moitgage with 
money boirotxed fioixi one Heaiabhai Dhoiamdas and that after 
ShankaFs death, having assigned his moitgage rights to the 
said Hemabhai for the debt, neither he nor his deceased brother 
had any interest in the property. In spite of the said objection 
raised by Jiva^ Ranchod Hirachaud caused Jiva's rights as mort- 
gagee to be sold at auction and purchased the same himself for 
Rs. 101 in September 1905. Subsequently, Ranchod Hiraehand 
having died, his sons Manilal and Ambalal brought the present 
suit in the year 1905 to recover possession of the mortgaged 
property or to obtain such other idief as the Court might deem 
proper to grant alleging /ukr aim that on the Ist September 
0) (1001) 20 Bom, SOS. 
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1905 Bhatha Samal sold tlie ipoi Imaged picpnty viiili the 
ii,ioi''tgage burdeo oii it to defend nt ly Pathak Devsliankar 
Sadaram^ and that Houiahhai Dharamdas was joined as one of 
the paitics^ he ha\ ing pnichased fiom Ji\a Bapnji the mortga^ 
gee^s rights 

Defendant B Pathak De\bhankar Sadaram^ answered that he 
had become the ownei of the property in suit under his purchase 
fioiii Lhatlia baiiiai fur l‘^s» ooO^ that; out of the said consider- 
ation ho paid Us. v3 lO Ill's \ciidor and held the lest for payment 
to the mortgagee and tliat he vxa.s wiiiing to pay the buin on 
account of pos-nssion to any one to v/hom the Court would order 
him to pay, 

-Llic CtOicnce oi dviOii ‘anti ^ iminateiial r^o tlins appeal. 

i^eienuant by Jua iJapuj:, CTiitoiided that lie uas not in 
possession and v/as not a s^aiy paity 

Dclendaiit 4, IIeiiiah]»a: 1 /Iriiem.das, stated ‘i,aier uVa that 
Jiva sold his lights luoiLgigce to the defendant on the Stli 
Apjil 1906, that the jdaintid, hy lu^ auction puichasC; acquired 
no light as Ijis Judguumt-d-hfur Jna IviJ Jio interest in the 
propel t-y then ana thij ilic pliratiu purchaood the piopcit\ wutii 
notice of that cucum-tanc 

The Suhoulmato Judge found that the i)laintifrs^ father 
acqu’rod at the kourt-\alc hold in be].tcmbcr 1005 the light, 
title and interest of Ji\a Bapuji as mortgagee of the land in 
suit, that the mortgftgo wulh possession to Shankar Bapuii by 
Bliatha Samal was proved, that the sale of the cquiiy of redemp- 
tion by Bliatha Samai to defendant 1 was not proved, that the 
sale-deed ditcd the 8th Apiii i'jC‘6 and passed by Jiva to defend- 
ant 4 was pro\cd and that the plaintiffs were entitled to recover 
possession. IIo, thereioro. passed a cicciuc directing the plain tiQ's 
to recover posscss-ion. 

Defendant 4 appealed, and ho having died during the pend- 
ency of the appcaJ, his son Mocibliai v, as brought on the lecord* 
The appellate Court reverse<l tiic decree and dismissed the suit 
holding that the plamiiiL had not shown that their father had, 
by his Court jmrehaso, ac(juired the right, title and interest of 
Jiva as mortgagee of the land, for the following reason 
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Here tl e moit^igc was with possession and was a Ubiifiiictiiaiy one which 
does not gi\e a right foi sale of tho mortgaged piopeity and tho mortgagee 
was in possession A moitgage with possession, and that too a usufructuary 
on^, lb be\ond doubt, to my mind, iinmoveahle piopeity and an inteiest m 
immoveahle pioperly. feuch a moitgagee's nghtb m the moitgaged land 
should haTO been attached as immoveable property uiulei section 274 and sold 
a& such and a puicbasei of such lights cannot m iny opinion, prove his title 
without a sale certificate Here theie was no confirmation oi the sale hy tho 
Court and no issue of ) sale certificate. 

The plaintiffs preferred a second appeal 

G JT, P((ielh for the appellants (plaintiffs)’ — The \iew of 
the lower Court is enoneoiis. The plaintiffs father purchased 
the mortgage-claim which carried, with it the right to the 
possession of the mortgaged property. In a mortgage the prin- 
cipal thing is the debt and the secniity of the property is only 
an. incident of the debt. Therefoie the light to the mortgaged 
property passes with the debt: Baldev Bhannip Mmv'tdi v* 
UamcJiau^lra Bah ant Tmvadh Bholanath v. Bai 

App ^sam v# Sc7th^\ IJehendra Ku nar Handel v. Bapi Ball 

Dun^^\ 

li. A. Shah foi lesponderit 1 (defendant 4):— The lulings 
lelie I on avorc cases of simple mortgage in which there is an 
existing debt and tho security ot the piopeifcy. All cases are 
discussed in Tarvadi Bholamfh v Bai which shows 

that the principle of the luliiigs reteiied to applies only to 
simple mortgages Tne cases of a mortgage with possession 
and a usufructuary moitgagc would be quite different and 
would not bo governed by the said iiilings. 

In tho present case the moitgage is a purely usufructuary 
mortgage. The mortgagee has no light to demand the debt. 
Section 7^ of the Transfer of Property Act is clear on the point. 
The mortgagee has tho right to the property only. Such an 
interest is an immoveable property under the Geneial Clauses 
Act (X of 1897) and the procedure laid down in section 274 of 
the Oi\il Procedure Code should have been followed. 
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Scott, 0, J. : —The respondent 1 is the assignee of ihe 
rigiits of a moitgagee under a mortgage-bond executed in the 
year 1894. The bond created a usufructuary mortgage with 
possession and provi{Ied as follows : — 

The field is given in mortgage on receiving on security thereof Bs. 750, 
The money beais no interest and no lent shall be payable for the field. The 
peiiodis fixed at ten years You may cultivate or sub-moitgage the field 
during this period, I ha^e no light thereto. After the expiiation of the 
fixed peiiod when I lepay the piincipal sum on the veiy day and in the vciy 
month in which I have received the siiiiij you may give up the field in Vai- 
sliakh in that ycau You should pay dues, etc., and enjOy the produce, if 
anyone causes obstimclion or lundi-auee then i am to bo ans’verable for llic 
amount due in such mamiei as you may ask me to be answciable.” 

According to the ralings of this Court that doeimicnt created 
a purelj- usufructuary mortgage and not a mixed mortgage of 
the character referred to in Faras/iarani v, It 

created no debt in inspect of which the moitgagor could be 
sued except in the event of a breach c£ the covenant for quiet 
enjoyment contained in the bond. This being so there was no 
debt due from the mortgagor which could be attached unde3' tlic- 
provisions of section 268 of the Oo^lo of lSv82. The plaintiflh^ 
however^ as the holders of a mono^, decree against the as'^ignor 
of the respondent 1, purported to attach a debt of E-s, 750, 
due by the mortgagor to the original mortgagee ^diose represent- 
ative was the plaintiflPs'' ja igment-debtor, and having so attached 
the so-called debt, it w^as sold in execution and purchased by 
the plaintiffs. 

It is contended on behalf of the respondent 1 that the 
attachment and sale gave the appellants no right to possession 
of the mortgaged land for which they sue, and that argument 
found favour with the learned Judge of the lower appellate 
Court. 

We are of opinion that the Lwer Courtis decision is correct. 
In the case of a purely usufructuary mortgage where there is 
no debt payable by the mortgagoi*, the procedure by attachment 
under section 268 is inapplicable. The procedure should be by 
attachment, under section 274, of the interest in immoveable 
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property and it& sale in accordance with the provisions o£ the 
Code. 

The pleader for the appellants has, however, relied upon 
the decisions of this Court in Balclev Bhanrup MarvacU v. 
llamehaniui Bahant and Tarvadi BJiolamth v. Bai 

in wdiicli the decisions of the Madras High Court in 
Appanami v. and of the Calcutta High Court in Bebendra 

K'i war Handel v iJwjj LaU were followed. 

It is to be ohser\ed, however, that the learned Judges in 
delivering judgment in Taivach BlialnnaiJi v. Bai were 

careful to point out that their decision was based upon the fact 
that the mortgagee was a mortgagee under a simple mortgage 
and was not in possession, and upon that ground the decisions 
in the other cases which we have been refcned to may bo distin- 
giiishe<l fiom that now befoie us. 

“We, therefore, affirm the decree of the lower appellate Court 
and dismiss the appeal with costs* 

Deoee offumedt 

0. B. n* 
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APPELLATE CIVIL- 

BefoiB Mu Ch uulaiarl o’ and Mr Justice Mcaton* 

AXANDIBAI KOM RAM FAI (oliginal PniiNTirF), v . HARI 

SUBA PAI OTHEBS (OBIGINAL DLrLM>AIsTs), RESPOliiDhNTa,^ 

Eindti L vo — Ba'tiUmi—Fariial parlition — 'Ee-unhn* 

Oat of bk e -paic^neis la a ju at Hindu family, three eepiiated luider a 
deed of pai titioa, h cm i he i eat 'w ho coiitamed joii t as befoie. The Coui fc found 
on faCtb that the Lst three perbOiib either continutd as befoie to be 
oo-parccners or they must he hold as having immediately lo-uiited with each 
otter after executing the deed of partition. In appeal it was contended that 
there was no tncling by the Oomt as to an agreement to re-unite or any evidence 
recorded of ®uch agreement . 

^ Second Appeal Ho. 609 of 1909, 
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EeM. overruling tlio contentioii. tliat the evidence* was ihat the eo-parceners 
agreed to eilcub not a complete but paitLu disruption of the co-parcenervj that, 
in other words, thiec or tliern separated fjoni the lest anl also intci" se a.nd that 
iho latter agreed to ooniinue joint* 

Per Cut'lam. — ^According t'> Hindu Law, lie who alleges partition must prove 
ir, because “once is a piiLition inade.’* If it is proved that there has been a 
breach in the state of union, tlie lavr inesumes that there has been a complete 
pai’tition both as to parties and proputy. The presumption in nucsti on con- 
tinues until it IS rebutted by pioof of an agteomeiit, yhicli inean'^ prouf of 
intention on the part of some to lemaiii united as befoio and to confine the 
paititioii to the lest, or, if the partition was Inieiuled to extend to the Intoicst 
of all individually, there must be piool tliai some of them re united. 

Second appeal from the decision of T. 'Walker^ Distiici Judge 
of Kanara^ confirming the decree passed by K. li, Natu, Sub- 
ordinate Judge of Kiiinta. 

Suit for declaration. 

The following geiwalogieul tree slio'Ws the relationship of 
parties to the -^^uit : — 

X V i 


•] f< iKli.it Xo .3) Ram r.ii, 
luuufd 

Au'iiiiubai, 


rp^nJia 

(5.1*‘fKi'<Unt Xo. 0). 


V,, 'j 

(d* kui' It X<t i 


10 Irn, 

. Tu-u.m 

iCijiti 1 

“[tU Ic ' • aiT, Xo. i) » 


irin Ad'ivtctJ 

..ikuiih it J. 3). Shun Vk' l. 


At first the parties lived ns a joint family. Ram Pai and 
Anandibai adopted Shrinivas as their son. Then in 1SS8 there 
was a partition by which Upendra, Waman and Earn Pcxi 
separated from the other tlu’ec — ilari^ Ke^liav and Shrinivasa, the 
U'-t three remaining joint before. The fir.'.t three aLo separated 
i'jiUr se, Sii'lA^equent to the adoption, Ram Pai and Anandibai 
had a son born to them, whereupon ihey allotted to their adopted 
son Shiinivasa one-fourth of Rain PaPs share. In 1892, 
Shrinivasa died a bachelor. 


In ]904<, Anandibai iiled the prc.scnt suit for a declaration 
that she 'was entitled to the share vdiich Shriniva.sa had in the 
property. 

The defendants contended i/Uer aim that there having been a 
re-union of Shrinivasa with Ilari and Kesliav, they were entitled 
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to his share ; and that the plaintiff would not have any right to 
succeed in preference to Earn Pai. who was defendant No. 5. 

The Subordinate Judge held that the plaintiff had no right to 
succeed to Shrinivasa in preference to Earn Pai ; hut as Earn Pai 
died during the progress of the suit, he further found that there 
was re-union between Shrinivasa, Hari and Keshav. He dis- 
missed the suit. 

On appeal, the District Judge only went into the question 
whether Anandibai had a right to succeed to Shrinivasa, and 
finding it against her, dismissed her suit. This finding was 
reversed by the High Court and he was asked to dispose of the 
case on merits. Tide I. L. E., 33 Bombay, p. 404. 

On remand, the District Judge found that “ Hari, Keshav and 
Shrinivasa remained joint with each other, or (if the legal fiction 
is to be employed) must be held as having immediately re-united 
with each other after executing the partition-deed.” He again 
dismissed the plaintiff’s suit. 

The plaintiff appealed to the High Court. 

S. 8. Pail'ar, for the appellant Under Hindu Law, re-union 
cannot be proved by presumption j it must be proved as a fact. 
Bee Palahm ladhwam v. . Even if re-union be 

regarded as proved in fact, there can be no re-union between 
brothers. See Mitakshara, e. 2, s. 9, pi. 3 ; Pisatita Kumar Singht 
V, Jfbgeudra Nutli SiiigJm^'^ \ Yishvanath Gangadhar v. Krit-hiaj! 
Ganee/d^^ and Lahshaihai v. Gamut Moroia^-^K 

S. V. PaleJcar, for the respondents : — The finding of the lower 
Court is that three of the co-parceners remained joint as before, 
and that finding is one of fact. The brothers having agreed to 
continue joint as before, there was no separation. 

CHAmiTAKKAE, J. : — ^The facts found by the lower appellate 
Court are shortly these: Upendra, Vfaman, Eampai (defendants 
Nos. 3, 4 and 5 respectively), Hai'i, Keshav and Shrinivasa were 
members of a joint Hindu family. The first three of them 
separated from the rest under a deed of partition in 1888 (Exhi- 
bit 44), the last three continuing joint as loefore. 

(1908) L. B. 30 1, A. 130. (3) (WGS) 8 Bom. H. C. B. (A. 0. J.) 69, 

(1905) 33 Cal, 8?1. W (1867) 4 Bom. H 0. E. ;0. C. J.) 160. 
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On tliese facts the lower Court has found that the last three 
persons either continued as before to be co-pareeneis or that they 

(if the lugal fiction is to bo einploycid) must be held as 
having immediately rc-iinibed witli coeli (jther after executing 
Exhilit 44." 

The legal correctness of the latter view as to re-union is 
challenged by the learned pleader for the appellant on the 
authority of the Privy Council judgment in Balabiis Lailhurcmi 
Y, There it was liclci ‘Hhat there is no presump- 

tion, vrheii one eo-pareencr separa^tes from the others that the 
latter remained united/^ but that the agreement to remain united 
or to ic-unite ‘^^inust be proved like any other fact/^ It is 
contended that in the present case there isS no finding by the 
appellate Court as to an agreeuient to re-unite and that there is 
no evidence of such agreement. The answer to that contention 
is simple. The evidence is that the co-paiccners agreed to effect 
not a complete Imt partial disruption of the co-parcenery, that, 
in other words, three of them separated from the rest and also 
inUi se and that the latter agiced to continue joint. The Courts 
below have found accordingly. The finding satisfies the law 
enunciated by the Juukial Oouimittoe ot the Privy Council in 
the case cited. 

According to llmclu Liw, he who alleges paitition must prove 
it, because once is a pai tiiion made.’^ If it is proved that there 
lias been a bieacli in the stake of union, the law presumes that 
there has been a ecmplete paitition botli as to parties and 
property. The presumption in question continues until it is 
rebutted by proof ot an agieeinent, which means proof of inten- 
tion on the part of some to remain united as before and to confine 
the paikitiou to the rest, or, if the partition \Yas intended to 
extend to the interest of all individually, there must be proof 
that sonic of them rc-unitod. In the riresent case the former was 
alleged and has been found established by tlie evidence. 

The decree must, therefore, be confirmed with cost*^*. 

Decree conjlrmeih 
lu i>. 


(1) (10v3) L. n. 30 I. A. 330, 
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Befopp Sir Ba4l Kt , Chief Jvdice^ anJi Mi\ BatGlichu 

ABDUL ALLI ABDUL HUSETN i]S'd others (oitiaii ?’ vl PLlI^TITr^5), 
Appcllants, i;. MIAIvlIlX ABDUL IIU&EIN and OTHEitb (oeioiisad 

DirBNDAlSTS)^ RlSPONDLISI'^ 

CtDil p}ooediu3 CoU (J L XIV of IS'^2), seUioni, 1 , {h)Suii hj a 
2IaliO'med€i}i to ? ecoie} a j)Oj ho/i of a Iiotist — Pi wr suits with ; expect to oilier 
2)oHtons^^'RQs ^udieita — Gift--^Xo estoppel hij julgment in suit commeneed 
after the gift — FnvHg in estate — Mi\/oinc(er of causes ofaUion — Costs 

A prior donee of pi opeity cannot be estopped as being pihyin estate 3 a 
judgment obtained m an action against tlie donor tomnience I affcei the gilt 

A Maliomedan plaaitiff baTing fiist chimed the property in suit as the licii 
o£ Ms father on the giouiid that hib mother hid no title to the propeity which 
she to dispose of by way of gift to the plaintiff s d lughtei, cannot in 

tho same suit contend tint li^s dau^htci had obt lined a good title to the 
proxierty bom his mother and ho w is entitled to tlie propeity as the daughtoi’s 
father# 

Merntnf lie iMCsfiMnt and Cieneral Trust Cjt/iptri/ \ , Hive, Plate Trust , 
Ijitiih ifu I Ag< }icg Couipani/i^), The Xif U Ljnd^ , Conipang v Qoocli^^ and 
Xau-VUcth Ilhm v. Xazi) Bcgaid^), followed 

Sbcoucd appeal from tlie deeisioii of W. Baker^ Diisfcricfe Judirc 
of Siiratj confirming tlic decree passed by J. B. Modi, First Class 
Subordinate Judge, 

Suit to recover possession of a portion of a house. 

The house in dispute originally belonged to one Abdul Hiisen 
Kamrudin^ who, on tho IStli April 1879, sold it to his wife 
Mariamboo but eontinued himself in possession# Abdul Hosen 
died on the 19th October 1884 lea'5?^ing him surviving his widow 
Mariamboo, two sons, Esuf Alii and Abdul Alii and one daughter, 


^ Second Ap^ual Ko» 804 of IOC 8 , 

(1) [18043 1 €li. 578 at p* 505# (2) (I8G8) L, H# 2 P. C. 121 at p. 

C0 (1802) 15 All. 1C8, 


1011 , 

Fehruai 
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Abdul Albi 

Kiikiu> 

ABDtri, 

Huseist, 


ManekTioo. Tho following genealogical tree explains the relation- 
ship of the parties : — 

Abdr.l j\iaiIaniboo. 

^ I 

rsuf Alh = Fatnia Abdul Alii Maaelctoo. 

i (plaiuiilf 21. (plaintiff 1). 1 


I j EuHiiabco a= Mialuiaii Fatmat = Yusufalli 

'Fayabhai X iiaboo 1 (clcfcnclLTit 1). idel’entlaiit tclefaidaii!# 

(i)laiutUI S). (plainfciil 4). 2), 3). 


!Manekboo Khatijaboo 

(defendant 4). {ilLfcndant 5)o 


On the 29th August 189S Mauamboo sold the ground floor of 
the house to Miakhan, tho sou of her daughter Manekhoo. Bus 
that portion being in Abdul Alh’s possession, Miakhan brought 
a suit, No. 2)58 of 1900, against Abdul Alli to recover possession, 
but the Court dismissed the suit holding that the sale-deeds in 
favour of Mariamboo and Miakhan were sham transactions 
without consideration. 

In tho meanwhile on the 3rd June 1899 Mariamboo e.\ccuted 
a deed of gift to her son’s daughter Bukhiahoo of the front portion 
of the second story of the house. 

Mariamboo herself brought a suit, No. 222 of 1900, against her 
son Abdul Alii to recover possession of the ground floor and part 
of the first story of the house ■which were in his possession, but 
that suit also failed, the Court having held that the sale-deed 
passed to her by her husha'nd was a sham transaction. She also 
filed another suit. No. 223 of 1900, against her son Esuf Alli with 
respect to portions of the first and second stories but that suit 
also failed for the same reason. 


In 1903 the plaintifls, that is, Abdul Alii and the heirs of 
Esuf Alli brought the present suit against the heirs of Rukhiaboo, 
the donee under Mariamboo, to recover possession of the front 
portion of the second story of the house, the subject of the gift. 

Defendants answered mfer alia that the sale by Abdul Husen 
to Mariamboo was not fraudulent and void and that by her 
purchase she had become full owner of the house. 
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Tlie Subordiaate Judge found that the conveyance in favour 
of Mariamboo was a good and valid ttansactionj that Mariamboo 
had become Ml owner and the gift by her to Rukhiaboo was not 
invalid and that the decisions in suits Nos. 222 and 223 of 1900 
were not binding on Rukhiaboo as the gift to her was prior in 
date and she was not a party to those suits. He^ therefore^ 
dismissed the suit observing 

The lepoited dicta of lud cial aiithouiieb aie to the «?amc effect. In 
Ilukumeliaiid’s Chil Pioceduie Code at page 160 it is said, i& well aiidei- 
stood though not nsualb stated in express teims in words upon the subject 
that no one is pi ivy to a judgment whose succession to the lights of property 
thereby affected occurred previously to the institution of the suit. ... Br 
Bijelow says tbe giound of privity is propeity and not personal relation. 
To make a man a privy to an action he must have acquiied an interest in the 
subject-matter of tbe action etthei by inheritance, succession oi pui chase, from 
a party I subsequently to the action • . Romei, J,held the same recently 
in Mercantile Insuiance, etc , vs Eivcr Plato Co, (1894 English Weekly Motes 
9), obseiviiig that a piuchasei could not bo estopped bemg i>ri\y in estate by 
judgment in an action commenced aftei the pui chase.’* 

This rule has been followed m India too m the cases in Booma v. Joonarain, 
12 W. R 362 , and Bonomalee w Roylash Clmndei, 4 Cal. 692 , and Kiishnap v# 
feitaram, I L. R. 5 Bom 496 ; and Sita Bam v, AmirBegam, I L E. 8 All. 324 ; 
and Maiz-Bllah Khan v* Massir Begain, 15 AIL 108 ; and Chidden Smgh v Burga, 
22 All 382. In Bitaram v, Amir Begam, the Court said that section 13 of the 
Civil Procedme Code must ho read as if after tbe %\oids under whom they 
or any of them claim ” the words by title arising subsequently to the com* 
mencoment of the former suit” had been iiiseited. The case of Maiz-Ullah 
khan V Mazii Begam deserves notice, as there the assignee got his interest 
nuclei a tiansfer during the pendency of the suit , yet the judgment in that 
suit was held not to be binding on him. 

On appeal by the plaintiffs the District Judge confirmed the 
decree. 

The plaintiffs preferred a second appeal. 

Modt with if. K. Mehla for the appellants (plaintiffs). 

'Raianlal Manehodias for the respondents (defendants). 

Scott, 0. J. This suit relates to a portion of a house alleged 
to have been given aWay by one Mariam, the widow of Abdul 
Husen Kamrudin, to her grand-daughter Rukhiaboo, the daughter 
of Abdul Alii, the first plaintiff) and tho wife of the first defend* 
Ant Miakhan. » 


1911 . 


Miakhak 

Abdto 

Httssin. 



1911, 


DO 


Lbottl Axlx 

MiAkHAN’ 

Asurii 

Husein. 
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The deed of gift in favour of Eukhiaboo was dated the 3rd of 
June 1899. 

Ill the year 1900. Maiiam found herself involved in three 
suits in ail of which an issue was raised and decided against her 
as to whether she had any title to the house in question^ which 
had originally belonged to her husband Abdul Husen Kamrudin. 
The decision against llariam in those suits is now relied upon as 
evidence against Miakhan. the husband of Eukhiaboo^ although 
not only were the causes of action in those suits concerned with 
a different portion of the house to that which was the subject of 
the gift in favour of Eukhiaboo^ but the suits themselves were 
instituted a year subsequent to that deed of gift. 

Without considering the question how far a judgment in a 
suit relating to one portion of a house can be res jtidicaia against 
the owners of another portion of the house; we hold that the 
judgments in the suits of 1900 are not admissible in evidence 
against Eukhiaboo on the ground started by Mr. Justice Eoraer 
in Mercantile luve-shuent ami General Trmi Covipany v. River 
Plate Trusty Loan, and AgeitO/ CoiapirngO) : that A prior purchaser 
of laud cannot be estopped as being piivy in estate by a judg- 
ment obtained in an action against the vendor commenced after 
the purchase’’. To the same cSect are the judgment of the 
Privy Council m The Natal Land, , Qonpang w Goo(V^^\ and 
the judgment of the Allahabad High Court in Raiz-TJUah Khan v, 
Nazir JBegam^^K 

Then it is contended by the appellants that at all e-s^ents the 
lower Court in deciding the suit should have considered Abdul 
Allies claim as one of the heirs of Eukhiaboo. 

Now the claim that was nrst put forward in this suit was put 
forward jointly by Abdul Alii with the children of his brother 
Esuf Alii claiming as the heirs of Abdul Husen Kamrudin on 
the ground that their mother Mariamboo had no title to the 
property which she purported to dispose of by way of gift to 
Eukhiaboo. They therefore claimed under a title derived from 

(i) [1894] 1 Ch, m afc i>, 595. (2) (1868) L, R. 2 C. 121 afc p, 132* 

(3) (1802) 15 All. mi 
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Abdul Husen Kamrudin as liis heirs and claimed in respect of 
his estate. That was a clear and definite cause of action. 

Abdul Alii, the appellantj now complains that he was not 
allowed to puts forward in the same suit a case placed upon an 
entirely different cause of action, namely, that he was the father 
of Eukhiaboo, deceased, who obtained a good title to the pro- 
perty in dispute fioni Mariamboo, That cause of action relates 
to the estate of Eukhiaboo and is put forward by Abdul Alii 
claiming by derivative title as one of her heirs, and we think, 
it is clear that the joinder of two such causes of action in respect 
of two different estates is piohibited by section 44 (b) of the Civil 
Eroeediire Code of 1882, which was in force at the date of the 
institution of this suit. 

The appellant^s Counsel suggests that it might possibly be 
hold, it a subsequent suit were instituted by Abdul Alli claiming 
as the heir of Eukhiaboo, that the matter is res judicata as it 
might and ought to have been put forward as a ground of 
attack in this suit. It is difficult to see how it can be put for- 
ward as res jmlkata since ex hjpotJiesi the subsequent suit would 
bo between the same parties between whom the Court has 
decided in this judgment that the claim ought not to be and 
might not be put forward. 

The only remaining question is the question of costs. The 
learned Subordinate Judge states correctly that the defendants 
filed written statements winch are identical in their contentions. 
They are all members of the same family the only difference of 
interest being that some claim as heirs of Eukhiaboo and others 
claim as tenants. The Subordinate Judge, however, allowed 
the tenants one set of costs and the heirs another. When the 
matter went to the lower appellate Court the learned District 
Judge, although his judgment states that he confirmed the decree 
cf the lower Court and dismissed the appeal with costs, appears 
to ha\o allowed the decree to be drawn up awaiding three sepa-* 
rate sots of costs to the defendants* 

As all the questions in the case are before us in this appeal we 
are competent to deal with the question of costs | and we are of 
opinion that the defendants are not entitled to more than one set 


1011 . 


ABDVh ALhi 
tv 

MlAKHlN 

AbDUIi 
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1911. of costs. We therefore vaiy the decrees of the lower Courts xu 
Abddl Am the matter of costs by allowing only one set to the defendants in 
Miakhas respects the decree is affirmed. 

The costs of this appeal must be borne by the appellants. 


Decree partially varied^ 

o. B. B. 


appellate civil. 


Before Sir Basil Scott, Kt., Chief Jv, slice, and Mr. .Justice Batchelor. 

1911 EBBAHIM HAJI A''AKUB (obigikal Defenoant 5), Apfeiiakt, ». 
Belrnarii 23. CHUNILAL LALCHAND KABBE AND otheks (oeioisaI, PtAiNTiifFs), 

“ EESB02fDE]5fTS.* 

Limitation Act {XT of ISTT). section 19 -Contract Act (II of 1872). sections 

SOS and SOO Sait to recover money — Achnowledgment by defendant’s 

'G\ms.st,a.iagent) after Ms drath-Beath of the clefenidunt not known to 
plaintiff — Limitation. 

BluintiSs’ firta had dealings with one Haji Usmau from the oth January 
1901 till the 25th October 1903. Haji Usman’s business was managed by a 
Cnmasta (agent). Haji Usman, died in or about March 1903, and the plaintifts 
had no knowledge of his death. On the 2ud Jane 1903 the Qumasta wrote to 
the plaintiffs a post-card stating, “ you mention that there are moneys due ; 
as to that I admit' whatever may be found on proper aocounts to be owing by 
me ; you need not enterbiin any anxiety .” On the 30th May 1906 the plaintiffs 
brought a suit against the managers of Haji Usman’s estate to recover a certain 
sum of money on an account stated. 

Thodefendantspleadedthebarof limitation on the ground that there was 
no acknowledgment of the debt by a competent person. 

Sdd, that the suit was not time-barred. The Gumasta’ sletier of the 2a 
June 1903 was an acknowledgment within the meaning of section 19 of the 

Uiiniiation xVct (XV of 1877). 

The case fell within the provisions of seetlons 208 and 209 of the Contiwoi 
Act (IX of 1872). The termination of the Gumasta’s authority, if it did 
terminate, did not take place before tbe 2nd June 1903 as the plaintiffs did not 

■ ‘ * Second Appeal Eo. S74 of 19C9, 
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know of the principal’ js death, and tho Gtimnsiir- svas bound undov ,iection 209 
to take, on behalf of his late principal, all reasonable steps for the protection 
and preservation of the interests entrusted to him. 

Second appeal from the decision of C. Fawcett, District Judge 
of Ahmednagar, confirming the decree of M. V. Kathavate, First 
Class Subordinate Judge. 


1911. 


Ei'Eaiiim: 
Haji ViKtrs 

V, 

Chtoiiati 
Laichas o, 


Plaintiffs’ firm had dealings with one Ilaji Usman Haji Oomar. 
The dealings continued from the 5th January 1901 till the 26th 
October iSO-h Haji Usmaa’.s business was managed by a 
Gtiwasta. Haji Usman died in or about tlie month of March 
1903. The plaintitts had no knowledge of his death. In June 
1903 Haji Usman’s Gimmta wrote a post»caril to tho plaintiffs 
acknowledging liability on account of the dealings. The acknow- 
ledgment was as follows : — 

You mention flat there aie monoya due j ae to that I admit whatever may 
be found on proper aoeounts to be owing by me ; you need not entertain any 
anxiety. 

On the 30th May 190S the plaintiffs filed tho present suit 
against tho dafendants to recover Rs. 775 duo on an account 
stated. The plaint alleged that the defendants wore in posse.ssion 
of deceased Haji Usman’s estate as Tmich of his caste and that 
defendant 1 managed it in consultation with tlm other defendants. 
The plaint farther alleged that there were acknowledgments of 
tho debt in two post-card.s, dated tho 2nd June 1903 and 28rd 
February 190-i^ and that the debt was due on current accounts, 

Defendant 1 answered that ho had no presoilal knoivledge of 
the debt in suit, that defendant 2 had instituted an adminis- 
tration suit. No, S61 of 1903, in the Bombay High Court and 
that Court had appointed a Receiver on whoso report the 
management of the estate of the deceased was entrusted to the 
defendant who paid off all the proved debts and discharged 
defendants 2, 3, 4 and 5 from all liability and that the claim was 
time-barred, there being no acknowledgment of the debt liy a 
competent per.son. 

Tho other defendants raised the same defoncc.s to the action, 

The Subordinate Judge found that the claim was proved and 
that it was not timo-barred. He, thoroforo, awarded the claim, 
a C51_4 
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EBKi him: 
Haji Yaitub 

CII0^^IXAL 
LAL< }IA3s"P, 


Oil app 6 cil by tlic clofoii^lantS; oho Di^tiict Judge con iiijicd the 
decree. 

Defciula-ai; 5 proEerrccI a second appeal. 

P. P. P/tide for the appellant (defendant 5) The authority 
of tlio Gnf.if'ilu terminated on the death of the principal 
section 201 of the Contract Act Hence the Gnmasia had 
no authority under section 19 of the Limitation Act to 
acknowledge the debt of the deceased principal . An acknowledg- 
inoiit passed after the termination of the authority is of no avail : 
Pa^hiUmaiJi Uoi/ v. TeJomoj/ B,'nev]iP\ Pino.aoiji Bebi v. Eoy 
lAteltmiimt SingU^'^, Explanation 2 to section 19 of the Limitation 
Act rcc^uires that the agent ought to be duly authorized in that 
behalf and this requn'ement must be strictly construed. The old 
English Law did not recognize such authority in the agent. 
It was only latterly that power to acknowledge debt was given to 
a duly authorized agent ; Banning on Limitation, p. 47 (3rd Edn.l. 
Section 19 of the Limitation Act requires a strict construction 
and it cannot bo coutiollcd by section^ 20S and 209 of the 
Contract Act. These latter sections are meant only to protect 
the agent in his dealings with others but are not meant to make 
such acknowledgment binding on the representatives \Yhen it is 
made on the principal’s death. It cannot be said that the 
acknowledgment in the presonti case was made for the pro- 
teclion of the interest of the deceased principal. 


r i 


k' ^ 



I). 12. T^almulJidii for the respoudeut^ (plaintiffs) i—Tho 
acknowledgment passed by tlic G'U^/ntsid' was valid. Section 
208 o£ the Contract Act provides that the termination of 
authority does not take effect till the third person knows of the 
death of the principal. In the present ease the Gimasta was 
found to liavo full authority and the rcpicsentatives of the 
deceased principil seemed to have audiorized all the dealings of 
the Gumnsia. 

Scott, 0. J.: -‘“It is admitted that the defendant 1, by an 
order of the Court made in an administration suit, is the manager 


(i) (I8?0) 5 Cal. ZQX 


(ii) (1S70) L. II, 7 L A, B 
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of ilie .property o! Haji Usman Ilaji Oomar ^ho died in or 
about March 1003, 

The plaintiff:*’ firm had dealings with Haji U&maiVs firm at 
Malegaon. The business oE that firm, according to the finding 
of the lower Court, was, during the life-time of Haji Usman, 
carried on by a Gimasta named Khanderao. 

The suit wsis instituted by the plaintiffs on the 30th of May 
1906 by presenting the plaint to the officer of the Court at 
Ahmednagar. In order that the plaintiff's may not bo met by a 
bar of limitation they have to show that there was some acknow-** 
ledgment binding upon the estate given under section ID of the 
Limitation Act within the three years antciior to the 30 bh of 
May 1906. The acknowledgment relied upon for this purpose 
is dated 2nd of June 19^3. It is in the shape of a post-card 
addressed to the plaintiffs by the Gimasta Khanderao from 
Malegaon in the name of Haji Usman Haji Oomar in which no 
reference is made to the death of the latter. It purports to be 
an answer to a letter from the plaintiffs relating to their 
account and concludes by saying you mention that there are 
moneys duc| as to that I admit whatever maybe found on 
proper accounts to be owing by me ; you need not entertain 
any anxiety.’^ 

The learned Judge oi the lower appellate Court has held that 
there was no reason to suppose that the plaintiffs at this time 
knew that Khanderao’s authority had terminated by the death 
of Haji Usman, and it is not alleged that they had notice of his 
death at that time, assuming the authority of the writer of the 
letter to give acknowledgment had terminated. 

It appears from the decision of the Privy Council in Mmitram 
Seth \\ Seth Mupvhand^^^ that an acknowledgment in terms 
such as we have leferrcd to would be an acknowledgment 
within the meaning of section 19. 

The question, then, is whether the Gmnasta Khanderao, who 
was in charge of the bubinoss on the 2nd of Juno 1903, could bind 
the estate of Haji Usman who died two months previously* 


Bit* 


Ebbahtw 

II iSl Y \lv1JB 
V 

CJHUKlLtt 
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Tlie leiiliicd Judge has held that tlierc is a strong prosuinpiiou 
in favour of the arrangement whicli existed in Haji Usinan’s time 
as depo&ed to by the witness Khaiidcrao haA'ing continued with^ 
at any rate, the implied authoiiiy of Haji UsinaaS legal 
representatives, so far as to co\cr the acknowledgment of the 
2nd of J unc. 


Accoiding to the evidence of Khanderao and a number of 
letters which •weie proved in the he carried on business for 
his master and generally managed the affairs of the firm, and his 
master always allowed him to write letters on behalf of the firm 
and never repudiated any of tlicsii. 

Under these circumstances, we think, that the ca'^e falls wdthin 
the provisions of sections £08 and 209 of the Contract Act, Tlie 
termination of Khanderao’s authoritj^, if it did terminate, did 
not take effect as regaids plaintiffs before the 2nd of June as they 
did not know of Haji Usman's death ; and Khanderao was bound 
under section 209 to take on behalf of the 3X‘preseni:ati\ cs of his 
late principal all rcascnable steps for the protection and pi ener- 
vation of the inteiests entiustecl to him. The post-card written 
on the 2nd of June was, wo think, a reasonable letter for the 
manager to write to a creditor who was inquiring about the 
moneys due to him, and was written for the protection ^Jnd pre- 
servation of the assets of the shop. \Ye, therefore, hold that the 
suit was not barred by limitation. 

We afiSirm the decree of the lower appellate Court and dismiss 
the appeal with costs. 

Decree ajirmeci, 

G. r.. 
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APPELLITE CIVIL. 


II foil Jir Chilli i’ool 11 and Mi, Jaslioc Iltafoa. 

mMBiK KmilllAM hUDIPI vnd vNoiHLit (ju&inal Pr vrsinr>), 
Aieeltaists, t? ABAJI \ vr ae GHIMA^AJT PAT EL IvIlUDL i?ri> otfi rs 

(OEIGIKAL DeH VIST-*), ElblOMJENT^ 

ConUnicUon (ifi>ltiliUe-~-"lIcpcaI — Civd Tt rchiic Cih {Ait 2LfV of ISSI)^ 
section 257 A il Fioiedino Code ( Lot if 1 fOS) i pealiinj section, Ij7 L 
•^Efect (f (ks i epicd 0 i s clion 11} olanbc {) of Ihe DokLlKm Affiicuh 
iailst'f EchefAet {XfAI oflST 0» 

Sec tiou 13j clause («) of the Dohkliau Aj^rieultiuists’ Eiliof Act (KVII of 
1879) not Iiavin^ btuii 0xpies4\ upeikdisnot affoclcdby the n poal of sec- 
tion 257A o£ the Civil Pioeeduio Code, 1882, by the Civil Pioccduic Code 
of 190S?. 

Beloxb appeal from the decision o£ Gulabclas Lalclas Nana- 
vaii, First Glass Subordinate Jud^O; A. P., at Nasik, varying 
the decree passed by E K Bal, Subordinate Judge of Sinnar. 

The plaintiff filed this *-uit to recover the money due on a 
mortgage, which was passed fo him by the defendants for 
IK 038-64. 

The defendants in thou wiittcu statements admitted the 
genuineness of the deed, but pleaded tlmt they were agricul- 
turists and asked for accounts to be taken as provided by 
the Dekkhau Agriciiltiuistb^ Pvclki Act^ 1870, and piayed for 
instalments. 


Second Appt il Ko 31 1- of 3010, 

f ITit inaUiial poitions oi tlic '^ccticu lun follov*- — 

IS. Wbea tliG Comt tuiiiuit's into tbt lu-stoi} and imnU of a. case under bcction 
II, Ife sliall— 

# ^ 4 - # ^ 

open the account between tlie paii as fioni tlie cmnnitnccmeut ot tbe transitiioiis 
and tale that aaouut accouling to tbe toHouin^ rules (tl at is to t— 

# # 5fr f 

(r) III tlie aceoimt of pundpal ibcu slall iioi be dtlnfced to tbc dibtor any mow} 
wMcb lie may liavt agreed to pay m toiiti mention ot section 257% of tbt Code of 
Civil Piomluic. 


1011. 

Teh f tun p 3^ 
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The Subordinate Judge found that a paii of the consideration 
for the mortgage-deed was a decietal debt; and though tlie sanc- 
tion of the Couit under section 257 A of the Civil Procedure 
Code of 1882 for its incoipoiation in the mortgage "was not 
taken, the whole consideration remained valid, as section 257A 
was repealed b}' the imw Civil Procedure Code of 1903; and 
section 13^ clause (<;) of the Dckkhnn Agriculturists^ Belief act, 
1879, became tbcrefoie inuperali\e. ilo, therefore, took accounts 
and found Rs. 3,330-4-0 remaining due on tlie mortgage, Jjr 
wdiich he passed a decree in the plaintiff^s favour. 

The First Class Sitboidinatc Judge, on appeal, came to the 
conclusion that section 13, clause (0 not having been expressly 
repealed, was not affected by the repeal of section 257A. He 
therefore licM that so much of the consideration of the mort- 
gage as oifended against the section should be excluded if it was 
severable, and accounts taken of tlic remainder. Taking the 
accounts, on that basis, lie found Rs. 480 duo on the mortgage, 
which he made payable iii six cnu<il annual instalment^:. 

Tin. jduintiff api)*>.<di.d to the High (Joint. 

D, H ratiard/fff.if tor the appellants —Section 257A of tb(3 
Civil Pioeednre Code (Act XIV'' of 1882) docs not apply to 
this case. The section is repealed l)y the new Civil Procedure 
Code of 1908, The repeal lias the cHcct of repealing bj' implica- 
tion, section 13 (^) of the Dekkhan Agriculturists' Relief Act, 1 879. 

JB, B Bern, for the re='poudents '—The present suit was filed 
when the Civil Procedure Code of 1832 was in force ; it is there- 
fore governed by that Code and not by tlic Civil Procedux'e Code 
of 1908. Moreover section 13, clause (e) of the Dekkhan Agricul- 
turists" Relief Act, 1879, involves a cjuestion of right and is not 
merely procedural. See Fal7nabiU v. Gak€slfi\ 

Further, o\cn if the Code of 1D(J8 were held to apply, the 
repeal of section 257A of the Code of 1882 cannot affect section 
13, clau-o (e) of the Dekkhan Agriculturists^ Relief Act, 1879, 
Sec Maxwell on the Interpretation of Statutes, 3rd edition, 


(U (1907) SI Bobi. (jSO 
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pp, 590 591 1 Se/jf.w Skek^^'^ ; Meg v. hihulibinh of 

I Beg. v ; Ghti'hev. BmdlaK^gh^^'^ ] section 15S of 

the Ci^/il Procedure Code of 1908 » and the Goaeial Clauses 
Act) (X of 1897), section 6, clauses (c) and (<?). 

D. It PatianlJum was heard in leply. 

OllAXDiYiEKAB, 3 — The question i-s whether section 13 (e) of 
the Dekklian Agriciiltiiiists^ Eelicf Act must be regarJe 1 as 
lepealed in consequence of the repeal of section 257 A of the old 
Code of Civil Piocedure (Act XIV of 1SS2) by the new Code 
(Act V of 1308). That section of the Dckkhan Agiicultuiists^ 
Belief Act incorporates by refeience section 257A of the old 
Code,* and it is argued by Air. Patvaidhan for the appellant 
that its repeal has the effect of repealing section 13, clause {() 
of the Act also. But in the woids of Brett, L J., in ClaiLe \\ 
ihudlnvgji^^'^ i Whore a stvitiite is incorpoiated bv’ reference 
into a second statiuxq the repeal of the first , . . by a thinl does 
not affbcL Llic sreonrV^ Sec rJso Ma^woP on Statutes, 3rd 
edition, p, 390. 

For tlicse leasons^ tli.‘ <ha*ice mist bti c»;nliHuo<l with 

F. in 

(I) ar>: s a n. io‘,, 

W {isiq hii ]; ‘Ue. 


mi* 


Tbisil\k 
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»* 
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(ISir. V ]} ]) ,,> y 



310 


THE INDIAN J 4 AW RI5POBTR* [VOIt XKXY. 


APPELLATE CIVIL. 


Before Mr. Justice CkanJa^ arlar add Mr. Justice Meahn* 

1913, OOYTNDRAO NAPtHAK PINGLE (original Depiikbant— -Julment- 
l&lcumy 28, DEPTOiO, ArpLLLiNT, V. AMBALAL MOHANLAL (obiuinal 

PLAlMiFF— B l< EEE-11 older), UlSPONDENT.’^ 

Jhllhiid RcJif AttiXyil of seciion /'*> Pt — Bonder to 

Older /it htj InJohtt^dts— Uci , n — A{’>f>d On U JAt CUtioj} o/'t of Coutf. 

A tlcoco \va'5 m tcrnic. ,,f a^rjnl, arn\c(’l al on aihitra- 

lion ont of Covit* On to o'^ociile lLo deeivo, the; 

jiulgiEini-ckl'toi applied to tlic OiolI i<»r an oidoi to ir-ako iLo decrc-ial amount 
payable l>y iiibiolun.nts eikh-i’ -iciioB i'B oi* tlio Dekkiian Agrieullurist,^’ 
Relief Act, 

Ifc'kA tliat tlieOunri Ind no p-AM-i to nniko any cider as to instalxiienis 
under section 15 B ef tlie 4^‘k] Inn Agricuiturkts’ PcHef Act, 18!?9, wliicli 
did not ap]>]\', ir.a'inuOi a; tIic application to lile tlio nwaul was not a suit oi! 
the desd'iption iiieiAioiied m ‘-eeiiou (y). of ilie Act 

Y. Tu{(f ' UUd Jihini V. 

c d oil. 

PKuiTPddXcis in oxccluion. 

The (locrto under execution was pas-jed in 3896^ in terms of 
an award published hy arldtrators on referonco without the 
in tervciiiiou of Court whereby Es. 7,001 found due on a 
mortgage* 

^ i ir4 Apinal Iso. 91 cf 1910. 

i "nic 'DcKidl.u Agikultnii'tb* l!c!u:f Act ''XVTI of 1870), scitiou 15 B, luns as 

follows : — 

to Tk < 'tmri 1- ay in it- di-entioo/m pa^'lng a drcico foi inlcmptioiij foreclosure 
or f;do ui nn3 feint cd ike diicriptscps ii.eUiomd iu Section 2, clause (y) or claiue (:r}, 
or in ilu coinst of aii^ pKordiiigs uniku* a dcciet* for icdcinplicn, forrclo''utre or sale 
pa^vtd in any gui h -uil, wlutlu r btfon* or afbi tkis Act into force, direct 

tliat a»3 au'<'-ma p ijabk by tke unnigagor under tiuU dicieo dall be iia\able in 
3ucli ius^talnicnig, on hUcU daie.-i ainl ou riiuh tenns t\h to tbn pasuKiii of interest, 
and, sshiita tbe lUiirtgaurc is in pos<f sdoin as to Ike appropiiatiou of i-ho profits and 
accomitiiie’ tlKTcfor, it ihiuls At* 
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(ii) (19u])b, 11, 29 r. A 51 at |>. 58. 



VOIi. XXX¥.] 


BOMBAY SIEIES. 


In 1908, the decree4iol(ler applied to the Court to execute 
the decree. The judgment-debtor, being an agrienlturist, also 
applied to the Court to make the decretal amount payable by 
instalments, under the provisions of section 15 B of the Dckklian 
Agriculturists’ Relief Act, 1879. 

The Court found that the amount payable under the decree 
on the 22nd November 1909, was Es. 11,692-12^9. It ordered 
the judgment-debtor to pay Rs. S,692“l 2-9 to the decree-holder 
in part payment of the decree ; and on such payment the 
mortgaged property to bo re4ored to the judgment-debtor. The 
reiiiaining amount of Rs. 9^000 ^Aa^ inade payable m annual 
instalments of Es. 1,000 each. 

The judgment-debtor appealed to the High Court eonrending 
that the lower Court was wrong in ordering the payment of 
Rs, 2,092-12-9 piior to the delivery of possession and that the 
amount of instalments was too high. The decree-holder filed 
cross- objections contending that the lower Coiiit erred in making 
the order as to instalments. 

Cof/ajij with N. T, Gohhale, for the respondent, in support of 
cross-objectioiib A decree passed in terms of an award is not a 
decree in a suit of the nature mentioned in clauses (y) and {z) of 
section 3 of the Dekkhan Agriculturists' Relief Act, 1879# To 
such a decree, the provisions of section 15 B of the Act cannot 
apply: see Uohaii v. Tnl-aPtm and GinvfadlioY SaViaraw v. 

Ja^akafy with P. P. for the appellant, in reply The 

decree in question is a decree for sale on failiue to pay redemption 
money % and as such is a decree contemplated by clauses (y) and 
{z) of section* 3 of the Dekkhan Agriculturists’ Relief Act, 
Referred to GMam Jihni v, 3InJiammad IImsaYd^\ 

Oiiakdatahkau, J. : — So far as the appeal is concerned, it 
must fail, We dispo'^ed of the points argued in the course of 
the hearing. 

The cross-objections of the respondent must bo allowed for the 
following reasons. 

m (1805) n Bom 03. (1S83) 8 Bom 20, 

(0 (tool) L. ll L A. 53 at, 58. 


313 


1011. 


Gotixjdrao 
Xabh vr 

v» 

AMBAItAXi 

MOHAWiAX, 


B 051-5 



812 


THE INDIAN LAW REPOBTS. IVOh XXXY, 


1911 * 


GoYimnAQ 

AmBALIIi 

Mo’UNLAIt 



The appellant^ who is fotind by the lower Court to be an ageicub 
tnrist within the meaning of that term as defined in the Dekkhan 
Agriculturists^ Relief Act, had an award made against him and 
in favour of the respondent by arbitrators on reference without 
the intervention of the Court on a mortgage, with directions as to 
payment of the mortgage money and sale in case of failure to pay. 
The award was filed in Court by the respondent and a decree made 
in its terms. The respondent having applied for execution of 
the decree, the appellant prayed for relief under section 15 B of 
the Act. The lower Court granted the prayer. 

It is now contended before us by tlie lespondont, in support of 
his cross-objections to the decree^ that tiie Ooint had no power to 
act under section 15 B, because (it is urged) the original decree, 
of which execution was sought, having been passed on an award, 
is nob a decice in a suit for sale as contemplated by that section 
read along with section 3, clause (y), of the Act. In support of 
that contention the respondent's counsel relies on the decision of 
this Court in Mohan v« TulorotpS^'^^ where it "was held that an 
spplication under section 525 of the Code of Civil Procediiio 
(ActXTV of 1882) to file an award, to which agriculturist-dobtois 
are parties, is not a suit williiu the moaning cf sections 3, 12^ or 
47 of the Dekkhan Agricuitiirists^ Relief Act. The appellani^s 
pleader, on the other hand, replies that the decision in question 
should no longer be regarded as good law binding on this Court, 
having regard to the judgment of the Judicial Committee of the 
Privy Council in Ghnlam Jtlam v. Alidammail Ifa ssan'^\ svhorM 
their Lordships say, of an asvard made by arbitrators on reference 
by parties without resort to litigation, that proceeding.^ described 
as a suh and registered as such must be taken,.,* to bring 
the matter"^ under the cognizance of the Com t, and that the order 
made thereon is a 'decree^ within tlic meaning of the expression 
in the Ci\il Procedure Co'le, 

It is to be remarked at the outset that the reasoning of the 
judgment of this Court in JMrni v. Tn/jaiam^^^ proceeds partly on 
the consideration that the pi'oeedurc laid down in the Civil 
Procedure Code with reference to an application to file a private 

0) imt>) 21 Bom. 03. {2} (i<oi) L, K. 29 T. A. 51 at p 58. 



¥OIi. XXXV.] 


BOMBAY SERIiS. 


m 


award is difFei ent from that prescribed for the hearing of an 
oidinary suit. But though the procedure varies, the result is 
the same in one respect. In either case the Court passes a 
decree. And a decree, as defined in the Code, is a final adjudica- 
tion on the rights of the parties in a smf. That makes a 
proceeding, which ends in a decree in terms of a private award 
filed in Court, a suit. 

To that extent the reasoning of the judgment in Mohan V. 
Tnhafatn^'^ is fairly open to criticism. But a careful examination 
of the judgment with reference to the point, which the Court 
had to decide, shows that that reasoning was not necessary for 
the actual decision, and that the broad conclusion from that 
reasoning — viz,, that an application to file an award is not a 
suit within the moanin!^ of the term in the Code of Civil 
Procediuo-— is an oIUg) dictum. 

If we look to the actual point decided by the judgment in 
question and to that part of the reasoning in it, which was 
necessary to support it, no inconsistency will be found between 
Mohan v. Ttilanim^’^ and the Pri\y Council deci'-ion in Ghntmn 
Ml am V. Ihlammad Ilassan^^\ 

What the Ooui t had to decide in Mohan v. Tnkewaw^^^ was, 
whether a private award, to which agriculturist-debtors are 
parties, can bo filed by Civil Courts without adjusting the 
account under the Dekkhan Agriculturists’ Eellof Act. For that 
purpose the Oouit had to consider whether such an application 
was a suit within the meaning of sections 3, 12, or 45 of 
the Act. 

That was the narrow question for decision. It was whether 
an application to file an award was a suit of the kind contem- 
plated by the Act. 

The latter portion of the judgment in Mohan v. Tnhafm0^ 
examines some of the sections of the Act to answer it. Section 47 
(mistaken in the Judgment apparently for section 43) enables 
parties to refer their dispute through a conciliator to arbitration* 
According to the Act, effect has to bo given by the Court to the 
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award without scrutiny (section 45). Section 12 requires the 
Court to give effect to an agreement to refer a dispute to 
aibitration, when the parties aic boioie the Court, ami to file it 
under s.ct’on 522 of the Code oi Civil Piocedure (Act XIV 
of 1885;. El oil] the-, previ-ions the judgment proceeded to 
diaw its conclusion in the toilovring words If the Legislature 
has thus thought lit to prevsor^c the full effects oi an award in the 
case of a reference to arbitrators inmle after proeeedingi^ begun, 
there we think^ no rea.-^ou for presimiing tliat it Iiad a 
contrary intentien in the case of a reference and awaid prior to 
such proceeding-^. Yfe think v/o ouglit to follow the uiliug 
in ilartfjodliaT SiiUiorj.»ri <7/5 So?ii{:;'d-\ and hold that the 

award slioiild be filed vaihoiil iinjuny unier section 122^ 

111 Ollier woid-^j the Coiiii is not empowered by the Dekkhan 
Agriculturists’ lleliof Act to reopen an aivard made on a private 
reference and go behind it for the purpose of taking accounts 
between the part:e':» and. pay^ a fre&li decree under the Act. 
Tlirit is the point of the decision in IFnJniu. v. folioiving 

GauijmViai SaJeha^ibin \\ and the giound nec-is- 

•-my and ^ullicieiit to siippoit it os givmi in tlio jiulgment. CGn'^isi.s 
in the scheme and iuteiilion of tiie Act^ according to wdiich an 
application to file such cm award is not a suit of the kind 
tomplatccl ]>y ic 

This ground I think, unassailable. If, according to tiu. 
sclieine and intention of the Dekkhan Agvicaliuristb^ Relief Acl, 
a private awmrd must be given effect to by the Court when it is 
filcdi ainl a doeree [sa^scd on it uithoui: rcLerenc'j to the provisions 
of the Act as to exuininaiion of tlio merits of the case from the 
commeneeincnt of the transactions between the parties, and as 
to the taking of an account lictwecn them, it would be nullify- 
ing the scheme and intention of the L-^gislature to hold that an 
application to file such an award is a suit of the kind contem- 
plated by the Act. 

The principle of 3Io/ia}i v. and GongacUar Sahharam 

y.Mahadii so far is not touched by the judgment of 


U)aS83)S]’'on 20. 
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tlio Privy Council. The Dokkhan Agricultuiist's’ Relief Act 
has been aireii'lcd in some respects since bjth Otuirjifdhar 
SnlJiaiam v. Jlahiuln and Jlo/itiu v. Tu/iai'iiw^^^ 

expounded the law lu 1883 and 1895 respectively, and yet 
the Legislature ha 3 not luoddiol the Act so as to show that 
the law in question is coutraiy to its intention. 

That piinciple applies to the present case. Htio we have a 
decree for sale passed in tcniis of a private avvaul tiled in Court on 
application. Such an application may bo a suit, liut it is not a 
suit for sale Within the meaning oi clause (ij) of section 3 of the 
Dekkh.tn Agiieulturists’ Relief Act, because a suit tor <-alc content* 
plated by the Act is one in which the Couit is icquircd to do 
certain things, which the Act by ueccssaty implication forbids 
in the case of applications to tile private awards. 

On these grounds the lower Court’s decree mu^t be reversed 
and the HxilJiad remanded for frcoh hearing and disposal. 
Appellant to pay the costs of this appeal and cross- objections 
to the respondents. Other cost-j of the (Inr'kliad to be coots .it 
the fresh heaving. 

niiVtoN, J : — The appellant, the judgment debtor, asks for a 
dociee mote favourable to him than that modified hy the First 
Class Bubordinatc Judge of Poona, but I see no good reason to 
suppose that the discretion exorci'-cd hy the First Class Sub* 
ordinate Judge was on oneously or even injudiciously exercised. 
Thcicfore I vv'otdd dismiss the appeal with costs. 
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The respondent submit', ly ol cross-objections that the 
Subordinate Judge had no power under section 15 B of the 
Dokkhan Agriculturist’s^ Relief Act to alter the dcciee. His 
reason is that the decree was not obtained in a suit for redomp- 
tioiu foreclosure or sale of the descriptions mentioned in section S, 
clause (y) or clause (j) of the Dekkhan Agriculturists' Relief Act. 
If there was not such a suit, then section 15 B does not apply 
and the Subordinate Judge had no authority to alter the decree. 

The decree was obtained on an award the result of arbitra- 
tion out of Court. Tlie present decree-holder made an appli** 


0) (1883) 8 Bom. 20. 
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cation to have the award filed. It was filed and a decree in its 
terms was made. It is this decree which the First Ola^^s Sub- 
ordinate Judge, purporting to act under the authority given by 
section 15 B of the Dekkhan Agriculturists^ Relief Act, has 
modified. 

The award related to a mortgage debt and provided how that 
debt was to be discharged. It has hecome a decree and is sub- 
stantinliy, it is said, a mortgage decree or a decree such as is 
made in a mortgage suit. This 1 will admit, for though it is 
not in form a decree which could bo made under the Transfer 
of Property Act and perhaps not strictly in the form of a decree* 
which could bo made under the provisions of the Dekkhan Agri- 
culturists^ Relief Act, it is in substance the adjustment or 
settlement of a mortgage debt. Nevertheless the suit in which 
that decree was obtained v/as not a suit of the descriptions 
mentioned in section 3, clause (y) or ( 0 ) of the Dekkhan Agricul' 
turists^ Relief Act. The suit was a suit to file an award. That 
is how the suit can bo and must bo described. It cannot be de- 
scribed as a suit for foreclo-aire, or for the srde of property or 
for rcdoniption ; and it the dc-^criptiou of the suit with whicli 
we ai’e concerned. But in substance also there is no similarity 
between a suit to file an award even though the award relates to 
the discharge of a mortgage debt, and a suit for foreclosure, 
sale or redemption. In tlie former the Gouro is not asked to and 
does not determine the amount of the mortgage debt or the con- 
ditions on which or the way in whicli that debt is to be dis- 
charged, All these matters are determined out of Court and the 
Court only has to decide, if the question be raised, whether 
there was an award which the law regards as binding. In the 
latter kind of >suit the Court goes into the relations esistino- 
between mortgagee and mortgagor, determines the amount of 
the mortgage debt, and how it is to bo discharged. 


To me ilio two suits are essentially different; not alike either 
in description or in form or in nature. Therefore I would set 
aside the order of the First Class Subordinate Judge and allow 
the cross-objections with costs. 
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I have not based my decision on the argument that an appli- 
cition to file an award is not a suit as was held in the case of 
Mohcm V. Tulmrcm^^\ for there are difiSculties in the way of 
following that decision in consequence of the observations of the 
Privy Council in the case of GhxilaM Khan v.Muiammacl IIas8an^^>* 
Whether the difficulties are insiipeiable it docs not seem to 
mo to be neccosary here to enquire. 

Decree revermL 
Vu n. 

(1) (1895) 21 Btm. G3. (2) (1%1) 30 CM. 107 • L 11. 20 1. A. 58, 


APPELLATE CIVIL. 

Before Mr, Jr dice CIi tnlamilar ainl Mr, Jndlci Kealon 

LAKMIDAS JvHUSlIVL (ojaoiNVL ri,u*\Tirr), ArprLLij^i, ? BHilJl 
KHUBILVh i\D AjTOTiTER (ouu.miL DirrsovKib), Eespondenis * 

Piaiiicd — Siihouflnate — Pn^ional new of (hspnltd innnhes'^ 

Appre( iUtlon of tiuhnee ha td on the permiaJ vkii\ 

The plaintiff, in a suit to (sl iMibh eistineiit of passing lus rain-watiT o\ei 
the <Ii tViidmts’ iltkb tiicil to make ont hn right ])y the cnidonce of his 
wiiiushiM v,]ir> depoteol tint the £oi the ram-watej had all along exhted 

and \\as still visib^^ to the eye. The Srhoidmite tludgo visited the bj»ot In 
question, at the request of both pai liC',, to test the \oiacit;y of the '^iitneses; 
but, finding that thtie was no ])usa^^e at the sp'>t, he disbelieve 1 the witnessoa 
and disinhssd the suit. On appeal, it "Vias contendtd that the Suhaidinate 
Judge had wrongly decided the (ase, heewso lie Ind disposed of it, not ])y 
ap[)rociaiing the evidence but hy the light ol his o.vn %iow of the passage --- 

Belif that thcia no nioi in the pio.wMure idophd by the Subordinate 
Judge. 

Secohd appeal from the decision of Vadilal Taraehand 
Parekh, First Class Subordinate Judge, A. P, at Broach^ con- 
firming the decree passed by P. 0. Desai, Subordinate Judge 

at Wagra. 

Suit to establish the right to an easement. 

The plaintiff filed this suit alleging that he had the right of 
passing the rain-water on his land, over the adjoining field 
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belonging to the defendants^ to the main water^conise on the 
other side of the defendants^ field. He alleged that the defend- 
ants had put up an embankment on their land which prevented 
the rain-water from passing and, theiefore, prayed for an order 
directing the defendants to remove the embankment, and for a 
permanent injunction lestraining the defendants from obstruct- 
ing the passage of the water. 

The defendants denied the plaintiffs right to pass the rain- 
water and contended that it never passed tbiongh his field® 

In support or his ca^e^ the phiintifl e\aiiiiiiod four 
who all deposed that the passage of water Lad evistod all along 
and was still visilde to tlio eye. 

To test the veracity of the witnessc'', the Suboidinafce Ohidge 
\isited the spot m question at the request of both I'ariic'^j* 
Finding on personal inspection oi the land th.at there were 
no traces oi the passage deposed to ]>y the w-itnesses, the 
Subordinate Juilge disbelieved them and dismissed the plaintiff’s 
suit. 

On appeal, thi'^ decree was confiimod by the lower appellate 
Court. 

The plainiiiT appealed to the High Couit. 

fj. A, Shall, for the appellant, relied on tlic eases of J(y 
Coomar \\ BinclJioo if iHcoiIca Nath Sanlar w 

Kuwar Eajra^-^ Mcrav v BhagLai Lai Salia^’' ; Londou 
Ccneuzl OmniUis Compaiiy^ Limited v. ; and Kes^owji 

hsuT V. G. /, P, Baiiiray Compci'ay^^K 

G. A. Thalore, for the respondent, icplied cn the eases. 

CiiANDAYAiiKAii, J. : — The point of law iiiged in riiis second 
appeal, in my opinion, fails. The parties are the owners 
respectively of two fields, wd.ich are opposite to each otlier. 
Plaintift*, the present appellant, is owner of Muiu'ey No. 8S, and 
defendants own Survey No. 87, Tlie two properties are separated 
by a narrow passage. The plaintifl* alleged that water from his 
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field passed on from its sontli-wcst corner to the narrow 
passage ; that thence it flowed on to the defendants^ field and that 
there it ran along a well-defined pa'^sage. The plaintiff com- 
plained that the defendants had obstructed this latter passage 
by raising an embankment so as to prevent the water entering 
his field* The defendants denied the existence of any such 
passage for water in the field. So the question at issue was 
whether theie was or had been any such passage as alleged by 
the plaintiff. Witnesses examined on behalf of the plaintiff 
deposed that the passage in dispute had existed all along and was 
still visible to the eye. 

Both parties thereupon requested the Subordinate Judge to 
visit the spot and see for himself whether the passage was still 
visible to the eye. Accordingly the Subordinate Judge visited 
the spot and in the presence of the pleaders of the parties satisfied 
himself that the passage in question was not visible ^ and, 
therefoie^ ho disbelieved the plaintiff's witnesses and disallowed 
the claim without examining any of the defendants^ witnesses. 

The plaintiff appealed to the District Court and contended 
that the Subordinate Judge had wrongly decided the case, 
because he had disposed of it^, not by appreciating] the evidence, 
but by the light of his own view of the passage. The appellate 
Court disallowed the contention, holding that the Subordinate 
Judge was ‘'^at liberty to see the disputed property/' that it was 
necessary for him to see it, and that, having seen it in the 
presence of the pleaders of the parties, he was warranted in 
forming his own opinion on the case. 

In second appeal the same contention is repeated before us ; 
and reliance is placed by the appellant’s pleader on some 
decided cases, particularly on the judgment of the Judicial 
Committee of the Privy Council in Kemmji Issur v. (?, L P, 
Itmlway The other cases cited are Jop Coomat 

V. MmuUoo Jjall^^\ Dwar/m Naih Sanlar v. Prosmno Kumar 
and Mormi v. Blmphai Lai It is urged on 

the strength of these authorities that the trial Judge has erred 

m (IW) 31 Bom. S81, m (1897) I C. W. H. 681 

m (1882) 9 Cal 363, C4) (1906) 33 Cal 183, 
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in two respects, first, that he put his view in the place of the 
evidence, which the law did not warrant ; andj secondly, that he 
decided the case without putting on record the result of his 
view, so Ph to give the plaintiff* an opportunity of mooting the 
impressions formed by the Judge his inspection. None of the 
cases which have been cited has any cogent relevancy to the 
question which we have to decide here. All that was held 
in those eases is that a Judge ought not to substitute his view for 
the evidence in the case tried by him ; that when he visits a 
spot and makes observations for hirnselu the result of those 
observations must be used by him onh’ for the piupose of 
understanding the evidence ; that in fact he should nob ignore 
the evidence as if he had not heard it and dispose of the case 
merely by the light of what he siw on personal inspection. That 
law applies where the ease is obscure and the evidence can 
be best understood Jiy a personeJ view. As was said in Loncloii 
General OjitnlbuB Company, LiviUeclY.Lavell^^'^invioh. cases 
view.., is for the purpose of enabling the tribunal to understand 
the questions that«are being raised, to follow the evidence, and 
to apply the evidence.^^ But there are cases of a different kind, 
caj^e.s where, as remai ked hj Farwell, J», in Boui ne v. Swan ^ 
Mga'ti LimHed^^ it is the eye-sight of the Judge that is the 
ultimate test/'" In the present case, the witnesses examined for 
the plaintiff deposed that the passage, as to which there was a 
dispute, was still visiUo to the eye and that it could be seen at 
any moment, by anyone visiting the spot, and, therefore, the 
pra’ties asked the Subordinate Judge to apply the most satisfac- 
tory test available, to go to the field and see for himself 
whether the witnesses for tho'plaintiff were speaking the truth 
or not. Accordii’giy the Judge visited the spot. In other 
words, the Judge was asked by the parties to act upon the legal 
maxim, 'm ijm lociicibnr (the thing speaks for itself). As is 
pointed out by the eomuientators of Best on Evidence, a jury 
is competent to take into consideration the loeus in qyio or to 
view the premises. The Privy Council decision in EesBomji 
Ibbut V . G. L P. Eaihvay turns upon a different 

(i) [1901] 1 Cli. 135 at p. 130. (2) [1903] 1 Ch. 211 at p, 225, 

(3) (ICD^) Si Bom. 381. 
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set of facts altogether. There what their Lordships decided 
was that the High Court had acted illegally in deciding the 
question as to an event which had taken place one evening by 
the light of what the Judges had seen on another evening 
amidst possibly different surroundinsrs. That cannot be said 
to have been the case here. Here the Subordinate Judge 
was told that there was a passage which existed^ and which had 
ahvaj/s exisf-ed, and which could at a moment hj 

eye. The eye was the Judge and tho case is governed by the 
principle of law enunciated by Farwell, J., in the case above 
mentioned on the authority of some cases decided by the 
House of Lords. Therefore, in my opinion, there was no error 
in the procedure adopted by the Subordinate Judge and there 
is no law which bound him to record his view and explain it to 
the parties before deciding the case. The decree must he 
confirmed with costs, 

Heaton, J. I agree that the decree must be confirmed with 
costs* It does, however, seem to me that the first Court, the 
Subordinate Judge, has written a judgment, which is open to 
a good deal of criticism. Because from the way in which he 
has expressed himself he has given ground for the argument 
that he substituted his own impressions derived from the local 
inspection of the place, for the evidence in the case. But the 
result of the argument has been to convince me that in effect he 
has not done this ; but has only used the circumstances which 
were percei\td at the local investigation for the purpose of 
unclerstancinig and appreciating the evidence. As the result of 
discussion the objection taken on behalf of the appellant 
ultimately resolved itself into this: that the Judge had not 
recorded in writing the circumstances observed at the inspec- 
tion, and the parties consequently had not had an opportunity 
of discussing those circumstances and dealing with them in so 
far as they affected the case. 1 think there is this in the 
objection that it would be much better that the Judge should 
record the circumstances which are observed at a local inspec- 
tion. In so saying I must emphatically add that I think 
he should record only facts and not impressions or inferences 
from facts# 
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Bnfc wlicn a local inspection takes place we know that in the 
ordinary course of events the salient circumstances are pointed 
out on the spot and are discussed on the spot, and there is 
nothing in the case to suggest that the ordinary course of events 
was not followed here I assume that it was followed^ and as a 
consequence I find that the defect in not recording the circum- 
stances in writing is a purely formal defect^ wliich could not 
have misled the parties or caused injustice in the ease. For 
these reasons I think the appeal must be clisini-^'scd and the 
decree confirmed with costb. 

Decree coufrimcd, 

11, n 


APPELLATE CIVIL 

Before Mi\ Jiishce ChandavarJear and Mr Justice Seaton 

EIIIWA riy JOTfBA (oeiginal PLiimrr), AppEX,L\^;r, o. DEYCIIAND 
BSCHAIt (oiiiCriNAL DErnxBANr No 1), Rsspokdent 

Cwil Dio^cduie Code {Act XIY of aeotion i62-^AIinoi*'^Qomproy}hise 
— Sanctio7i of Cowf not ohtained — CoMprouuse not binding on mino 7 \ 

"W'licr. iu stilt, to vliioli a huiioi is a p‘nfcy, is coinpiomiscd and no lea\e of tlio 
CoTiit IS okained nndei seotujii 463 of the Civil Procedure Code (Act XIV of 
1882) the comproiiiisj dooj no!; Iniil iho ininoi and is voidablo Tiio fact tint 
it is foi the benefit of the nimor, or that be Ins denvel benetit fioin it, .nahes 
no difference' 

Second appeal from the decision of R. D Nngarkai% Joint 
First Class Subordinate Juige, A.P, at Poona, reversing the 
decree pa-:).'5ed by E. Reuben, Subordinate Judge at Ilaveli 
Suit for redemption 

I’he plaintill su; 2 d to redeem a moitgage that was executed by 
hir's father Jotiba Kauite in favour of Devchaud Bechar (defend- 
ant No. 1) for Rs, 193-15-0 on the 23rd May 1893. 

In 1904, Maruti (another son of Jotiba) on behalf of himself 
and as next-friend of his minor brother (the plaintiff) sued the 
defendant to redeem the mortgage. The suit was compromised, 


* Second Appeal No Sod of 1908* 
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and Es. 800 were acknowledged to be due to defendant No. 1. 
A decree was parsed in terms of the compromise : but leave of 
the Court, under section 462 of the Civil Proccduie Code of 
18S2, was not obtained. 

In 1906, the plaintiff, who was still a minor, sued to redeem 
the mortgage from defendant No 1. The defendant No. 1 
contended iater aha that the ccnpromi'c decree was valid and 
binding on the plaintiff. The Subordinate Judge found that the 
compromise in question was not entered into in fraud of 
plaintiff’s rights ; but his interests wcie not pioperly protected 
He, therefore, held that the compromise decree was not binding 
on the plaintiff] and on taking accounts found Es. 20-12 due to 
the defendant No. 1 The plaintiff’s share in the property, 
which was one-half, was declared liaUe to pay Rs. 10-6 to the 
defendant No. 1. On appeal the Joint First Class Subordinate 
Judge, A. P., reversed the decree and dismissed the plaintiff’s suit, 
holding that the compromise decree was binding on the plaintiff 
inasmuch as his interest did not materially suffer by the decree. 
The plaintiff appealed to the High Court. 

P V. 'Nihure for the appellant. 

Gnclgtl, with V. 31. Vaiicnidliaii) for the respondent. 

The following cases were cited in arguments x—Ilanohar Lai v. 
dadu Naih SingU ^'^ , FmijgahJiappa v. Shulappa and Basappa^^"^ •, 
Ghiilam AU Shah v. Shahalal Shah'^'^. 

Chandavarkae, J. —The lower appellate Couit has held that 
leave of the Court was not obtained under section 462 of the 
old Civil Proceduie Code (Act XIV of 1882) That being the 
case, according to the provisions of that section the compromise 
could not bind the minor and was voidable. The Court under 
circumstances such as those in the present suit, where the minor 
comes forward to set aside the compromise, has no power to 
uphold it on the ground that it was for the benefit of the minor 
or that the minor had derived benefit from it. The Legislature 
has said in so many woids that a compi omise entered into by the 

(1) (19v6/I H S3 1 A. 1.8 m (100)) 26 Com. 109. 

(3) (1901) P. E Kt,. 3 of 1905 (Oiu). 
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parties to a suit, in wliieh minors are interested,, sliall not bind 
the minor unless leave was obtained. See the observations o£ 
the Privy Council in Mamlim* Lai v. Jadu Nath Singh^^"^ and 
F rnq)ahlia2’)2'^a v. Sliidappa and BaBaj^pa^^K The compromise 
most bo set a^side as not binding the plaintiff. The lower 
appellate Court having disposed o£ the case on a preliminary 
point, we must reverse the decree and remand the appeal for a 
fresh hearing on the merits. Costs of this appeal on the 
respondent. Other costs to be costs in the appeal in the lower 
Court, 


iJeoee reversciL Case remanderL 
R. R. 

(J) (lOCb) L. R 83 I. A. 128 (2) (moi) 20 Bom. 100, 


APPELLA.TB CIVIL. 


Bffore J/r. J'lihttcc Chanclavarhan and Mr. Justice Neaion* 

GAhPATSlNG HIMATSING (obiginal 0 ui)G3iekt-diibtoe% ApprMAi?T, 
BAJIBHAI MAHMAU ASMAL (osiginal DECRLE-Hoi.nBB), 
BeSPOXBEIsT.^ 


(^yjardt TdlMhs* Ad (Bomhag Act VI of 1888), section 29E'\---TiiluMdri 
miement Officer managing a Tithhddr^s estate---Oreditor suhmitUng Ms 
clatm^Time ialen up hcfore the Idluhddri Befthment Ofioer^Krclusion of 
iime-^Limitation Act (XV of 1877), 


^ TALuIdar, on tlie 22iid Febraary 
im, and prcmtad hm tot darMdsi iox e^eention on tbo 8th December 1903 
On the 21 st September 1005, G’^ etote came by notice to be in the manage^ 

Second Appeal Ko, 591 of 1910* 
i I lie section rans as follows 

29K. (I) OnthopoHicationofanotico nrder section 20B, sub section (J) no 

Ex^Uou of to lo '‘“y the 

nUyidtiliceiiiiitato Ued lo.lutdiir whose estate is tahen under management 

„ . , ,, ®hall he instituted or conliuued iiiitn 

..111 a. 0, " 

b^' application for such certificate, aecom- 

famed bj a certified copy of the decree, 
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m^nt of the Tcikkdari Settlement Officer under section 29B of the GujartU 
T/iliikdd,rs’ Act, 1888, B submitted hia cUim to the officer on the 6th March 
1906 : but it was rejected on. the 12th August 1908. B then applied to the 
Civil Court on the 12fch March 1909, and sought to bring it within time, by 
claiming to exclude the period taken up before the Talukddn Settlement 
Officer : — 

Meld, that the period in question could not be excluded in computing the 
time for the darhlidd, for section 29E of the Act placed no absolute bar on 
B’s right to apply to the Court for execution by reason of the submission of his 
claim to the Ttiliikdari Settlement Officer. 

PROCEEDINGS in execution. 

The decree in question was a money decree obtained by one 
Bajibhai on the 22nd February 1903 against Gambhirsingji 
Hamirsingji, a Tdlukddr, Bajibhai fir-bt applied on the 8th 
December 1903 to execute the decree, 

On the 21st September 1905^ theTdlukdari estate of Ganibhir- 
singji passed into ihe management of the T^lukdari Settlement 
Officer, who published a notice under section 29B of the Gujardt 
Tdlukddrs^ Act, 1888, calling upon all persons having claims 
against tho Tdlukd^r or his property, to submit the same in 
writing to him within six months of the notice, 

Bajibhai submitted his claim to the Talukddri Settlement 
Officer on the 7th March 1906 ; but it was rejected on the 12th 
August 1908. 

On the 12th March 1909, Bajibhai filed in the Civil Court the 
present darkMst to execute the decree; and sought to biingjt 
within time by excluding the period of two years and five months 
taken by the ;T41ukdiCri Settlement Officer in considering his 
claim. 


(2} Any j^ersou holding a decroo against such T Uukd^r or his properoy shall bs 
entitled to receive from the managing officer, free of cost, the certificate required by 
sub-sectiou (1). 

(S) In CO inputing the period of limitation prescribed by the Indian Limitation 
Act, 1877# or by section 230 of the Code of Civil Procedure for any application for 
the execution of a decree, proceedings in which have been stayed or temporarily 
barred by reason of the claim not having been dnly submitted, the time from the 
date of the notice published under section 29B, snh-section (1), or of the decree if 
it passed subsequently to the publication of the notice, td the date of due 
submission shall be excluded. 
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The Subordinate Judge held tliat no exclusion could be allowed 
and rejected the darJcJidd as barred by time. 

On appeal the District JuJgc* came to the conclusion that the 
poried should be excluded in computing ihne and held that the 
darJcMst was in time. 

Gambhirsingji appealed to the High Court, 

G. 5. BaOy Government Pleader, for the appellant. 

G, K ParelA^ for the respondent. 


Chanda VAUKAE, J. : — ^Tho learned District Judge has gone 
beyond the plain language of section 29E of the Gujarat 
Tdlukdars Act in differing from the Subordinate Judge and hold- 
ing that the present (larlhdot of the respondent for execution of 
his decree is not bairccl by limitation. The facts are as follows. 
The respondent obtained his decree for money against the 
appellant, a Talukdar, on the 22nd of February 1903 and 
presented his first clarh/u{$l for execution on the 8th of December 
1003. It is admitted that from the 21st of September 1905 the 
Talukdari estate of tlio appellant came by notice to be in the 
management of tlie Settlement Oflieer under section 29B of the 
Act; and, ns required by the provisions of that section, the 
respondent submitted his claim under the decree in dispute for 
the consideration of the Officer on the 7th of March 190b'. The 
respondent could not after tliat proceed with the execution of 
his decree through the Court without complying with the 
piovisions of section 29E. Uiider that section he had to do one 
of two things before he could ask the Court to execute his decree. 
He had either to produce a certificate from the Officer that the 
claim had been duly submitted or to apply in writing to the 
Officer for such certiiicate accompanied by a certified copy of the 
decree and wmit for the expiry of one month from the date of 
receipt by the Officer of the application. If the Officer gave no 
cerlificate within that month, the respondent's right to apply to 
the Court for execution revived. 


There was, therefore, no absolute bar placed upon the right of 
the respondent to apply to the Court for execution by reason of 
the submission of his claim to the Settlement Officer. 
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The District Judge thinks that the respondent is entitled to 
deduct the whole of the time from the date of the submission to 
the Officer to the date on which the claim was coasidcred and 
rejected by the latter^ because submission^ in the learned Judge’s 
opinion^ means an attempt to explain and press the claim or an 
effort to settle it^^^ which in the present case was made^ says the 
learned Judge, when the Officer rejected the respondent's claim 
on the i2th of August 1908. He relies in support of that view 
on a dictum in the judgment of the learned Chief Justice of this 
Court in PurushoUam v. Bajhai^^K That dictum hearb no such 
meaning as the District Judge attributes to it. 

The decree must, therefore, be reversed and the darllimt dis- 
allowed with costs throughout on the respondent® 

Decree ^eveisech 


0) (I90)j SiB m 142. 
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PrJVY COUNCIL. 


MADAPPA HEGDE axd others (PLvivTirrs) e? RAMKRLSH1S[A 
NARAYAN BHATTA \nd oihees (DErPNDAXxs). 

[On appeal fiom the High Ooniti of Jiidicatiue at Bombay] 

Mortgage — Qon&truotion of moHgage — Moitgage with interest partly %n 
hind and paitly m cask — Interest alien payable— Suit for an ears of 
int&'iest — JFo^ds amovnUmj to covenant to pay yeai hy yeaq 

In this case their Lordships of the Judicial (Jommittoe held (reversing the 
decision of the High Oomt) that on the true construction of the moitgage 
there was clearly a personal covenant to pay interest on the moitgage- money 
from year to year, and that the suit, which w^s foi aiieais of interest, was 
theiefore mainiamahle. 

Appeal from a judgment and decree (2?nd January 1908) 
of the High Court at Bombay, which reversed a decree (23rd 
December 19&5) of the Subordinate Judge of Karwar. 

* IBremni Loid Macnaghten, Loul bhaw, Lord Mciscy and Mr. Amo<3r AIL 
B X 
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The cfacstioii for deternimation in bhisi appeal was wheblier 
on the construction of a mortgage-deed, dated 21st July 1833^ 
executed hy the respondents in favour of the father of the 
appellants, tlie suit v/as or wa3 not maintainable. The Courts 
in India dirTercd in the ccnstruetioii of the deed, the Subordinate 
Judge substantially decreeing' the apperiru]ts^ claim and the 
High Court dibsnis^ing the suit. 

The plains: stated that Eamkrishna Narayan Bhatta^ the first 
defendant^ for himself and aKo ns manager of the joint family 
of which ho was a member executed the moitgage-Joed in suit 
to secure the payment of Es. 30^000 mentioned in the mortgage 
as due by him rani for interest on that sum. The mortgagor 
stipulated^ among other things, that he would pay a sum of 
Ks. 200 in cash, and give bunches of betelnuts and other articles 
cn 21st July 1S94; that subsequently he would on 21st May in 
every year, or %Yithin two months after that fixed date, pay 
Ks, 1,200 in cash in rcs}H)ct of the interest accruing for the year 
oil the said money, at the rate of i per cent, per annum, and 
also give the article-. montionoJ Tibove; that in default of so 
paying he would perHeiially pay the interest in arrears, together 
with eompoun{l interest on tlie same at Uic rate of 4 per cont. 
per annum, aad that he would re])ay the principal amount 
within ‘10 years. 


The material portions of the raortgage-deed according to a 
translation from the Kanarcse original instrument made by 
Pandurang T. Ko'ppikar (specially authoused translator) for 
the purpose of this appeal were as follows :~ 


*1 iiiVv‘ tins (ioeRiitsiit ni-vvTitmg iiioitgaglng tiis properties to be 

b* iov* ionlie (or all iIr* abou" diued sums, namely) Es. 30,000 
tbiiiv tlimsaa-l n.d for tlie iat. i<‘.i (Uieieon) to ];e paid in\lio manuor 
describe* 1 lidow .md intikiirj;' myself b'lble w ]ny tlio saiil sum on the responsi- 
bility (>l tikse piopeiuos and oi ease ilie\ sliould piove iii&ufiiciont (to realifee 

the a]»o\o sum), ti) piy (the ck‘h’uiL) porsonally Until I 

pay you hs. ** VOC'O (m wvud..) thh ly ihoiuLiuI iindei this agreeiiicnt, I shall 
pay inieri‘:.t m L!U‘ followim* manner : -The interest on diis piincipal amount 
from 4liU day ibiiii up tv» Hm s.imc date next year, v. c, for one yeai, h sottlod 
to be lU. 2)0 on vn i<h; Uo imndrdi ni cadi and five loads of piliied cocoanut 
bninrhes woxth ten aimas, leu ],<uuboo^ of the kind called Bhauil Bidru ivo-th 
five annan, 50 hfiy ]>und 3 cs of ],oteI loaves ^yortlI eq^it anuas, 13 twelve 
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bmiclies of o betelimt woitb two rupee &, 30 tliiiiiy ja^cL fruits woitli one i apec, 
five biincbes of betel tree flowers worfcL five annas, and also hundred biindieH of 
dried leaves. Of tbe&e, the cadi money and jack fruits I shall gue on the 21st 
day of the month of May in the ensuing year 1891 A.D , and the bundles 
of betel leaves and bunches of hetelnuts and also bunches of betel tree flowers 
on the 80th of the dark half ot Kartik next and the bundles of coooanut 
branches and Sliami bamboos and also dried leaves on the SOtli of the dark 
half of Magh next. And thereafter from the beginning of the second year, 
each year cash interest at the rate of 4 pei cent, per year amounting to 
Bs. 1,200 twelve bundled, five loads of cocoannt branches, ten ])aiiQbooR, fifty 
bundles of betel leaves, twelve bunches of bctelnuls, thnty jack fruits, five 
bunches of betel tice flowers, and also hundred bundles of dried leaves, so 
much interest for each year as mentioned above I shall pay yon that year, 
also on the dates mentioned above and go on taking (a) receipt (Islitw % merege 
haddlannu dydga varushadalh melkanda valdegalanfc saJia, ndnu nimage 
hottn TOiZhid% tegedu colluttd haruttenG') * And (of ibe items) of this interest, 
jack flints and diied leaves I shall deliver in the village of Bavilgoii and all 
the remaining items I shall deliver over at your house m the village of KarLi 
from time to iime. And I shall pay } on the principal amount Es. 30,000 
(in words) thnty thousand within 40 forty years from this date in one sum 
together with the interest that might remain in ai rears and take back this 
agreement with receipt (of xhe above) endorsed thereon together with the 
documents placed herewith If I should fail to pay the jpiincipal (sum of) 
money within the peiiod stated ibove, I shall pay foithwlth on yoin demand 
the principal and interest including interest at the same latc for the subsequent 
period up to the date of payment. Bat until then if out of tho interest due 
for each year the money payable in cash should not ho paid within the date 
mentioned above and the interest so omitted to be paid in iime should i emain 
unpaid by me even within two months after that date, I shall, theieaftoi, pay 
compound interest at the rate of 4 per cent, per annum on the said sum of 

interest. And although a period of 40 years 

is mentioned as the time within which the principal sum is to be paid o% if 
perchance, before the expiry of the said period, it be convenient to me to pay 


^ This is a transliteration of the sentence in the original. The actual expression 
used in the original is baddi kottu ’’ which standing by itself may bo literally 
translated as having paid interest.” The word “ kottu ” being a perfect xoarticiplc. 
According to the grammar and idiom of the Kanarcse language, however, when there 
arc more principal verbs than one in a sentence, they are not joined together by the 
conjunction and ” as in English, but all the verbs except the last one are couveifeed 
Into conjunctive or perfect participles, and the last verb indicates the tense, person 
etc. of the verbs. ( Vide rule 225 of Thomas Hodson’s Kanaresc Grammar, 2nd 
edition, page 98, and rules 287 and 289 of A, S. MudbhatkaTs Kanarese Granimarj 
1st edition, p, 184.) 
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and I offer to piy a ..am not 1,000 one tlionsnnd iiipeo^ as part o£ 

llio piiiar.Al T^-illintvo aionibs rdtev paring Hie cask Intoiest da e eve ly yen’ 
orhTlkoi:>tof Jiij'v O' on yoer, > 0,1 slioiild leccivo Ike saiiio witkoirl} plead™ 
in-jf -ho G'.c-no o£ tke raid 40 yoaic-’ porixl and 2)as5 to mo a receipt duly 
legOijied k'ld aiiLi the 'cliole pilnclpai sum of Ids 30,000 

tliu ty ikoiu-^'-nd ' ae<'or»k:iH> paid in rail this deed is to be letmned (to me) 
'ajHi n:i eii k-* unt «;£ \>:<: .neat, li that case- v.ken as ako\c sums arc paid 
ki r.evnaii ^1' tk*; pii icio-d, inteiest on ike reinainiiig pilncipal and tlio other 
aiticles (ui iC'.pe.t of inteicst) are to be paid as luentioned above. As to the 
iiiti.n-'-t in c\ di, hf^rev^ i , you arc to receive the same at the rate of 4 per cent, 
pei aniiiuii ci* the pnn.'-*nl sums in baUnco (after each pait payment) until 
Iho v/b»le of ‘ho pLiniipal 1 p^ud off. * 

The plalntiiis ritated tliac since the execution of the deed the 
dufonchint Inid p^aid hi rc'^pcct 01 interest only" Rs. 1,035 consiat- 
iiig 01 c>isli aii'l artielo-j iiccor'hng to the agreement ; and the 
deroiidaiit ha*! no! paivl the interest due to date since 2Ist May 
ISOS. The plalnlilfs therefore ]>roiight the present suit on 18th 
July 1001 and piv.yc I for a Jecroe aivarJing them (a) 11s. 7,200 
inicif'bt ior tlie A'k yciar- iVoin 21fct July 1SJ8 to 21st Joly 
1 03 at tin ivAo of 11- . i/20!) ir. cash per year in respect of the 
i']")vniieni\u.ie 1 hy]>otheciHon™docd, and (/;) Es. 1,005-9-G 
coinp'/uirl inrert. : lo daio on the amount of interest due for 
the -aidisix vcir-' accuivhng lo.thc terms of the agrccnicntA' 
Tlio to'iul ai'iMuU. eiaiined ■'-vao ILn 8,205-9-6. 

Whttoii Aaloiiv-iu^ unro lilod hy the defendants; and issues 
^vere selthd on tlic pleading-^, t‘nc only issue now material being 
No. 11™ ^ ivhctlier the suit Is rninialnablc under the terms of 
the mom g.i’je- bond in suit V 

(hi ilmt isMiv. the 8bahovdmaic Judge soid'^I critortain no 
donh»t tiint the suit mahitaim;hlo under the clear terms of tlie 
mortgage-bond it i 0 sued upon *' and decieed the pdaint- 

itls^ claiiu. 

An appeal from tluiL dicir.ion to ilie JTigh Court came before 
K, G. Chandavaik.ir and R. Kniglit, JJ., whoso judgment 
was In the Ldlowhig toious : — 

** Tho liT'-l Hu.'i.tioii in this appo 1 h \\liodi€‘V ike Miit lies. The poini urged 
by the (h.iuucl foi t]i<‘ dofeadant is flut upon a proper construction of 

the na>it^^^;ige-deeu tinuv is no pcu-snra! covoii.irit on the part of the moitgagor 
to pay intoicst fxanu year to ye.iv, lUnl that thexefore ho is not entitled to bring 
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this siiih TBe Suborcliiitite Judge lias hold agiinsfe the defendant and passed 
a deciee in favour of the plaintiffs Th'^ moit gage-deed has been rcid out 
before us and having caiefully consideied the content'^ of it, wo arc ot npuiion 
that Mr. Eobeitsoii’s contention must prevail. The terms of the deed are £100 
from ambiguity. It starts by saying that the pioperty covered by the moitgage- 
deed is hypothecated for the sum of Es SOjOOO and inteiest, and that that sum 
shall he payable out of it, the said piopeity. That is the dominant clause in 
the deed and, according to it, theio is no pel son al obligition to pay interest 
annually. 

“ Then the deed goes on to piovido foi the mannoi in which interest shall he 
paid. As legarJb that the piovibion in the deed is as follows — ‘We shall,’ says 
the executant, ‘ take receipts from you. on paymmt ot interest from year to yeai 
in the manner provided above ’• There again theie is no covenant. It only^ 
means if interest is paid from year to year, receipts shall be taken. And a 
co\enant should not be implied unless the language of the document is quite 
clear Sm James y* Coclirane^^^ iWlieie PaiLe B. says — ‘According to the 
rule of law on this subject — and the whole case turns upon the application of 
that rule— no xnecise words are necessaiy to constitute a covenant : provided 
we are able to collect an agreement by the parties that a ccitain thing shall be 
done, that will be sufficient to enable us to say that a covenant ib oieatecl. Bui 
we must be satisfied that the language does not merely show that the pai ties 
contemplated that the thing might be done, but it must amount to a binding 
agreement upon them that the thing shall be done.’ In the moi (gage-deed 
bofoio us thoio is no agi cement by the moitgagors that they ^hall pay interest 
aniiuall.y. All they say is that if they pay they shall take leceipts foi the jiay- 
mont— which is a diffeient thing from a personal covenant. 

“Then there IS another ipassage in the document which suppoi.^ the con- 
st! uction which Mr. Eoheifson has asked us to pat upon the document. There 
the mortgagors say that should the piopeity hyjiothecated piove insufficient to 
realise the amoimt of the jinncipal and inteiest the mortgagois shall be 
personally liable for the deficit of the amount which may ha\e to be realibocl. 
That shows that the question of peisonal liability was pieseiii to the minds of 
the parties, and that whenevei they intended that a personal liability should be 
imposed, they used exjiress and apt woids to bring out then moaning. These 
woids have not been used with lefeienoe to the clause as to the annual payment 
of interest. It is unnecessary to pursue other clauses, because they all go to 
suppoit our conclusion.” 

The High Court, therefore, reversed the decision of the Suh- 
ordinate Judge and dismissed the suit. 

On this appeal which was heard ex iniele, 

J)e Gmyilief K, C. and Ross for iLc appellants contended that 
the Hloh Court I'ad misconstrued the mortgage-deed of 21st 

a) {1862) 7 Exch. 171 at p. 177. 
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July 18?3, and had wrongly held that the suit was not maintain- 
able. There \\as, it was submitted^ an express peisonal agree* 
meat by the defendants to pay interest every year^ and this 
was ne\er denied by the defendants^ who had merely contended 
that the peisonal liability could not be enforced under the 
mortgage-bond until the sale proceeds of the mortgaged 
property j fell short of the amount due^ and that the suit 
for interest on the personal covenant was premature. The 
pro\ision for payment of compound interest showed that the 
interest became due and was payable every year, and the other 
portions of the mortgage-deed did not support the construction 
arrived at by the High Court. If it was considered that there 
was no express agreement to pay interest every year, such, an 
agreement could at least have been implied from the terms of 
the deed The High Court had overlooked the fact that the 
inteiest was payable partly in cash and partly in kind, and that 
there was nothing in the mortgage-deed to show that part of the 
luteresi ^namely, that payable in kind) was to be paid every 
j t ai, and payment of the rest of the interest (namely, the cash) 
was to he postponed for 40 yeais, as the High Court had held. 
The mertgage-deed, one made according to the practice px’cvail- 
ing in the mofiiisil and not by a professional lawyer, should have 
been construed not witli reference to Englisli decisions but in 
nccortlanee with the real intentions of the parties as evidenced 
by the terms of the deed. 

1011 Jlxe 13m: — The jmlgmcnt of their Lordships was 
delivered l>y 


Lonn MalN VGiirn:;: — Their Loidships are of opinion that the 
judgment of the Iligh Court erroneous The learned Judges 
mubt ]m\o been misled by some erroneous translation, because on 
a certified translation before tlieir Lordships nothing can bo 
clearer than that there is a covenant io pay interest from year to 
year. 

Their Lordships will tliercfore humbly advise His Majesty 
that the appeal should bo allowed and the order on appeal 
reversed, and that the case should go liack to the High Court so 
that the other issues may bo dealt with. 
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As regards costs the appellants are entitled to them here and 
in the High Court. The costs in the lower Court will abide 
the event of the further hearing in the High Court. 

Solicitois for the appellants : Messrs. T, Jj, Ifilson and Co* 

Appeal allowed* 

J Y. w. 


ORIGIN- AL CIVIL. 


Before Sir Basil Scot^^ Kt , ChUf Justise, and Mr* Justice Baichelor» 

SIDICK HAJI HOO^sEIN, ArpriiLAvr and Defendant^ v, BRUEL 
\ND Oo, IvESPONDElSTS AND FlAINTirrS.^ 

Landlo'id and tenant — Sublessee — Awidance of lease — Vacant possession — 

Holding ooc} — Tiansfer of Fiopertij Act (IV of 1S8}), section 108. 

Tile plYmtiff'5 were lessees of a godowa for one year fiom 1st April 1903, at 
a monthly rent Fiom Isfc Mxy 190S they sublet it on the sane terms for the 
reniiinder ot their lease to the defendant who nsel it for stoiing bags of sngai 
On 5th December the godo vn was paitially de^tioyed by fire, and a quantity of 
siigai theieiii considerably damaged. The defendant’s insuicrs came m to take 
charge of the salvage, but sooi aftei sold the remains of the sugar to G. M., and 
the lattei then took possession, and continued in possession, sorbing the sugar 
until 16fch Fcbiuaiy 1909. [Meanwhile on 10th December the plaintiffs had 
wiitten to the landlord advising him of the tiie and of then teimination of the 
lease in consequence The landlord, however, insisted on theii liability to paj 
lent until such time as vacant possess on should be given to him. The defendant, 
in answer to a bill £oi lent, wrote to the plaint iffi. to the effect that he 
had terminated his lease on account of the fiie, and would not pay more than the 
propoitionata lent for the first 5 days of December As, however, vacant 
possession was not given until IGth Febmaiy (on which day G. M went out of 
possession) the plaintiffs sued the defenda it for rent and for use and occupation. 

Seld^ that the plaintiffs could not exeici'^e their option to terminate the lease 
until ^h y put the landloicl i ito possession If the avoidance of uhe lease undeJ^ 
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Heidi fuitlier, that the abandonment to the insurers by the defendant Was 
effected for his benefit, and, in the absence of evidence that the insurers and 
their vendee G. M. kept the sugar in the godown in spite of protests by the 
defendant, the latter (as betv een the plaiiitifls and the defendant) must he taken 
to have been in occupatiqn either under his oiiglnal tenan-^y or under a similar 
one resulting from his holding ovei 

This was a suit filed by the plaintiffs to recover from the 
defendant a sum alleged to be chie either as rent or as compensa- 
tion for use and occupation of a certain godown in Olive Road for 
the months of December 190'^^ and January and February 1909. 
The go<lown in ({Uestion was leased to the plaintiffs by one 
Lakhamsey Napu for 12 months from 1st April 1908 at a monthly 
rent of Rs. and sublet by the plaintiffs to the defendant 

at the same rent from 1st May IDOS for the remaining period of 
their lease. defendant used the godown for the storage of 
bags of sugar, and paid the rent regularly up to 30th November 
1908, On 5th December 1909, however, a fire broke out and the 
godown was badly damaged, the roof being entirely destroyed 
and several doors and windows partly burnt. Immediately 
after the lire the saUmge coips of the Insurance Companies, with 
whom the defendant had insured his sugar, took possession of the 
godown and the goods in ic. After 3 or 4 days, however, they 
sold the Migdi* to one biilain ilaharnad Aiiani, who at once \Yont 
into possession and began to sort the sugar and to put it into new 


section 108 (e) of the Transfer of Property Act (TV of 1882){i) was effectual 
^\ithoiifc surrender of vacant possession, the plaintiffs by failing to give vacant 
possesion weie holding over after the temiination of their lease and weie liable 
for rentnndei an implied monthly t'^nancy on tlie same terms as befoie If the 
avoidance was ineffectual, the lease continued until put an end to by mutual 
consent. 


(^) h^.-etion ]CS 'c; ui tke Transfer of Pi'opjicy Act runs as folio vs 


iOS y)* If by me, temx) hi or .lord, or violence of an army cr of a mob or other 
3 iri.*^idablc K'l-ecj any nuito.iid part 01 tlio properly bo wholly dostioycd or rendered 


ftarsaiiiiially and I'cTmanciitiy unfit lor the pnrifoscs for winch it was let, tiio lease 
tol.ili, at the option of the lessee, be venh 


Pro\ idu.l tlut, It llic injury be ccoadnud by the uroiigfui act or default of the 
lesia’c, bo bhall not be entitled to avail hlm3elf o£ tlio beuGnt of this provision. 
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On lOth December the plaintilfs wrote to Lakhamsey Napu 

We lierewitli be^ to band you our clieqne for Es. 1,1^^ payment of tlie 
Hovembor rent of the godown in Clive Road leased by us from you. 

As tbs godown bas now bean burnt} please note that our agieomenfc ec ases 
until snob time as it shall have been tboiouglily repaired and made fit fortbo 
storage of goods.’* 

Lakhamsey replied on lltli December^ the material portion of 
his letter being ; — • 

In reply to tlie second paia. of your letter under reply, I beg to say that 
you will have to pay the lent of the godown as sugar bags and other hutches 
are still lying therein, and until the godown is cleared and possession given of 
it to me, please note that you are responsible for it. You will ])l 0 ase advise } our 
sub-tenant to lemove sugar bags and other lattchra'' 

The plaintiffs, being unable to give vacant possession to 
Lakhamsey, in fact paid rent to him for tlio month of December. 

The defendant, in response to a bill from the plaintiflfs for the 
rent for December, wrote the following letter to them on 9th 
January 1909 : — 

With reference to the rent bill for the month of December last in respect of 
the godown in Cli\ e Road , , . sent to me, you are aware that the godown in 
question having been destroyed by lire on the evening of the 5th December, 
I exercised my option to terminate the tenancy, and the same is at an end. I 
am not therefore liable to pay rent for the month, beyond the 5 daj'S that the 
goilown was lit fof use and I am ready and u iUing and hereby offer to pay you 
pioportionate rent for the said 5 days The same will be paid on your sending 
an amended MIL” 

In answer to this the plaintiffs wrote alia) j — 

** We beg to inform you that wo find the godown is full of your salvage *and 
therefore it 1$ still in your occupation. We must insi'^t upon your paying ns 
the rent in full, and return you our bill herein enclosed,^’ 

Vacant possession was not given^to Lakhamsey Napu till Ifith 
February 1909, 

The suit was filed on 23rd March 1909, and came on forbearing 
before Davar, J., who passed a decree in favour of the plain tiffs for 
rent from 1st to 5th December 1908, and for compensation for use 
and occupation thereafter till loth February 1909^ 

The defendant appealed, 
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Weldon^ with JinnaJi, for the appellant : — Relationship is 
hiBioK IfAji implied in a suit for use and occupation. If there was 
' no relationship between the parties, the suit must fail; 

Beubi, & Co. fQj, c]aiflages have not been claimed. There was in fact no 
lelationship after the respondents’ notice to Lakhamsey on 10th 
December. After that notice, if a right existed in anyone to 
claim against the appellant, it must have been in Lakhamsey , 
alone. More probably the only right existing was that of 
Lakhamsey to sue the purchaser of the sugar as a trespasser. 
It is noteworthy that the word used in section 108 (e) of the 
Transfer of Property Actis'void’. The lease does not merely 
determine: it is void. With regard to the suflicieney of notice 
given by the appellant, see Kunluiyen Ilaji v. Mayan^> and 
Baliararngiii v. Vabudeo'--'^. 

SeialwailyViiWi him Jaidine, Acting Advocate General, for the 
respondents : — The lease by Lakhamsey to the respondents w-as 
not in fact terminated by the letter of 10th December The cos re- 
spondence and llie facts show that clearly. The letter itself is not 
such an avoidance or the lease as is contemplated by section lOS (e) 
of the Transfer of Properh' Act. Tlio respondents paid the rent 
for December, and Lakhamsey accepted it. Finally, they did not 
give him vacant possession . They were obviously still his lessees 
I U3 thcr, the appellant’s notice of avoidance was not given within 
reasonable time. He had continued in possession as if nothing 
had happened. In any case the notice could not make the lease 
Yoid'ai in’aio’yhwiat the most only from the date of the notice ; 
miitamsey v. AhmeiU/u(P>. But even after that date, he failed 
to give vacant possession, and thus continued liable. 

rFeldotiy in reply : — Tne letter from the respondents’ solicitor 
to Lakhamsey on 20th January states clearly that they are 
e.xercising their option. Tiro rent for December may possibly 
have been paid unuer a misapprehension as to their rights. Tho 
appellant was not using the godown. He had no concern with 
the purchaser of the sugar. In T)lmram%&j v. Ahw.edhhzm there 
was no question of sub-tenancy. 

(2.(1693,' 17 Mad. 98. (2) (ISSC) 22 Bom, 348. 

(?) (1898) 23 Bom. 13 at p. 19. 
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ScOTT^ 0. J. : — The plaintiffs rented from one Lakhamsey Napii 
a godown in Clive Road from the 1st April 1908 to the Slsfc 
March 1909 at a rent of Rs. 14 1^0 per mensem with liberty to 
sublet it or relet it and the landlord agreed to keep the godown 
in good order and repair. 

On the 17th April 1908 the plaintiffs relet the godown to the 
defendant for the remainder of their term, i. from the 1st 
May 1908 to the 31st March 1909 at the same rent and agreed 
to execute every kind of repairs. 

The defendant occupied the godown and Used it for the stor- 
age of bags of sugar. On the 5th December 1908 the godown 
was much damaged by fire^ the roof and some doors and win- 
dows and the plastering of the walls being destroyed. On the 
10th of December 1908 the plaintiffs sent to Lakhamsey a 
cheque for the November rent and wrote that as the godown 
had now been burnt their agreement ceased until it should have 
been thoroughly repaired and made fit for the storage of goods. 

Lakhamsey replied on the 11th December that plaintiffs 
would have to pay the rent of the goJowm as sugar bags and 
other hbtoJtfa were still lying therein and that until the godown 
was cleared and possession given to Lakhamsey the plaintiffs were 
responsible for it. 

These letters are consistent with complete ignorance on the 
part of the writers of the provisions of section 108 (e) of the 
Transfer of Property Act under which the plaintiffs had the 
option of electing to treat the lease as void. The letter of the 
10th of December rather indicates that the plaintiffs wished to 
have the godown repaired by Lakhamsey for their benefit and 
that rent should be suspended during the repairs. 

At any rate owing to the conduct of the defendant and his 
assignees in not vacating the godown the plaintiffs were unable 
to let Lakhamsey into possession and accordingly paid rent for 
the month of December. 

On the 16th January 1909 Lakhamsey recommenced the cor- 
respondence by threatening to charge Rs. 2,000 from the 1st 
February if the possession was not given on the 81st January 
in consequence of the plaintiffs holding overi 
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The plaintiHs then resorted to .solicitors and on the 20th 
January wrote that the j;orlown having been destroyed hj iirej 
on the 5rh of December 1908^ they exercised their option to ter- 
minate the lease and denied liability for rent after the 1st of 
January. 

On the same date tiic landlord Lakharnsey replied that the 
plaintiff':, eoiild not exercise their option to terminate the lease 
until they put him into possession of the godown. To this 
position Lakharnsey adhered^ and in this position the plaintiffs 
appear to have aerj[uiesGcd until Lakharnsey was^ owing to the 
removal of the sugar stored by the defendantj, able to take 
possession of the godovvn. 

The position taken up by Lakharnsey wiSj in our judgment^ 
perfectly correct; and was in accordance v/ith the provisions of 
section 103 (/;;) of the Transfer of Property Act, If the avoid- 
ance of tlie lease under section lOS (^) was eiiectual without 
surrender of vacant po-sessioii; the plaintiffs by lading to give 
%acMiit [Hissession were holding over after the termination of 
their lease and wore liable for rent under an implied monthly 
tenancy on the '^ame terms as before. If the avoidance was 
ineffectual the lease continued until put- an end to by mutual 
consent. 

The defondaiiPs position from the time of the lire wa.s that 
he abandoned his sugar to his insurers wlio sold it to Gulaiu 
f'^fahamad Azam The defendant did not make any ai*rangc-* 
ment to empty the godown on abandoning to the insurers but 
bays he gave notice to the plaintiffs immediately the lire took 
place that he avoided his lca.se. This story was, we think 
rightly; disbelieved by tlic learned Judge, Gulam Maliamad; 
the purchaser of the sugar, utilized the godown as a place in 
which to put the sugar into different bags. Until this -was done 
the sugar was not removed. The godown was vacated finally 
on or about the 16th of February, 

The defendant on the 9th of January 1909 gave written 
notice to the plaintiffs that he had exercised his option to ter- 
minate the tenancy. The plaintiffs replied that as the godown 
was full of his salvage it was in his occupation and he was 
therefore liable for rent* 
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In onr Judgment this contention was correct. The abandon- 
ment to the insurers by the defendant was effected for his 
benefit and^ in the absence of evidence that the insurers and 
their vendee Gulam Mahamad kept the sugar in the godown in 
spite of protests by the defendant, we think that as between the 
plaintiffs and defendantj the latter must be taken to have been 
in occupation, either under his original tenancy or under a 
similar one resulting from his holding over. 

In our judgment the respective tenancies of the plaintiffs and 
the defendant terminated upon Lakhamsey entering into posses- 
sion on the 16th of February by the consent of all parties 
interested. The defendant is, therefore, liable for the rent to 
plaintiffs up to that date. 

We accordingly affirm the decree of the lower Court and 
dismiss the appeal with costs. 

Attorneys for the appellant : Messrs. Thahirdas and Co. 

Attorneys for the respondents : Messrs. PeBtonji, Rmtomji and 
Colah. 


Decree affirmed. 
K. Mol. K. 


ORIGINAL CIVIL. 

DefoH Mr. Jiutlee Rohe^f607i. 

BHAIbHAXKEE AMBASHANKEE, Pi,AOTirr, t?. MULJI ASHABAM 

AND OTHBEfe, DEFENDANTS 

Practke-^Secmityfor eosU-^Infant pUinUff--~Cwil Procedure Code 
{Act V of 1908)9 Schedule I, Order XXV9 rule 1. 

It IS not desiiable to run any lisk of ‘topping a suit filed on behalf of an 
infant, whieh may be a proper siut to bring, merely because of some inability 
on the part of the next fiiend to give security for costs, 

PROoiEmHGS in Chambers. 

The plaintiff was a minor, and sued by his next friend {mter 
alia) for an injunction restraining the defendants from per- 
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forming the marriage of one Bai ilam to the fourth defendant; and 
for a declaration that the said Bai Mani ^Yas lawfully betrothed 
to the plaintiff himself. The first defendant/ took out this 
summons calling upon the plaintiffs next friend to show cause 
why he should not give security for costs. The summons was 
argued before Jsh\ Justice Soberr^on. 

Desai appeared for the plaintiil to show cause. 

Sctakcad appeared for the defendants in support of the 
summons. 


RobertsoN; J. This is a summons whereby the next friend 
of the plaintiff is called upon to show cause wiry ho should not 
be made to deposit in Court ^ucli sum as the llonouiable Judge 
may deem sufficient as security for the first defendant’s costs of 
this suit. 

It appears tliai the next friend and the plainbJi are both 
residents outside the jurisdiction (U* the Court and ilo not own 
iimnoveablc propeity in British Indio, and uudor those circum- 
stances, it is urged, the next uioiid ougiit to bo directed to give 
security for cc^-is. 

The decision in Bombay, winch has the most bearing upon this 
point, is the case of Bat PoiOh^n v. Devji IleghjtP^, It appears 
from that case that it was laid clown tliat except in exceptional 
cases neither an infant female pliiinthf nor nor next friend ought 
to be required to give security fo3’ costs. In his judgment 
Sir Charles Farran say>s at page 102 i If, then, the next friend 
of an infant plaintiff and not the infant plaintiff himself or herself 
is and has always been liable for the costs of the suit, a provision 
that a woman snail not be imprisoned for debt gives rise to no 
inference that the Legislature intended in any way to change 
the practice as to a female infant plaintiff giving security for 
cost.'?. Y c think, therefore, that except in exceptional cases, 
the old imactice ought still to be observed. The A-dvocatc- 
General urges that this ruling will permit of improper suits 
being filed ... as next friends of female infant plaintiffs. The 
same argument, if of weight, applies with equal cogency to the 


(fi (1806) S3 Bom. 100. 
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next friends of male infaiifc plaintiffs. The answer to this appears 
to ns to be that the Courts can be moved to stay a suit inipro* 
perly brought on behalf of an infant and to remove an improper 
next friend of an infant and to substitute a proper person in 
his j)lace 

The English practice is laid down in the case of Sind v, 
Whitmo ) referred ro by Sir Charles Farran in the case of 
Bai Pofehai v, JDevji Megliji^^K That ease was of a married 
woman^ where she was actually suing in forrm pmiperis, and 
also deals with the case whore she sues by a next friend. 
Vico-Ohancellor Sir AV. Page AVood says at pages 4ol and 4G2 ; 

The ciiciimtotances whioh make a difference between the case of a feme 
coverte and an infant aie, not only that a feme coveite selects her own next 
friend but also that this Coiiit is alway& anxious that cases in which infants aie 
concerned should be bi ought to its nitlce, and it has a -jurisdiction over suits by 
infants, which it his not m the c^se of suits by mained women, to stay such 
suits if not for the inf nit’s benefit, and can for that piiiposo avail itself of any 
impropriety on the pait of the next fiiend m’biiagmg the suit. But it is not 
so in the case of a mariied worn in. Iler su^t muot go on, howcvei impossible 
it may bo foi the defendant to have any remedy for costs, in case they should 
bo orderefl to bo paid to him/’ 

Cases will bo found collected in the Annual Practice for 1909, 
Vol I, page 183, whore it is said with regard to next friends i 

Security for co^ts. He (the next friend) is not obliged to give 
security for costs, although he may bo impecunious and a 
stranger buo i^ he appeals and i^ insolvent ho may have to give 
security.” 

The practice therefore seems to be that in the case of an 
infant it is not desirable to run any risk of stopping the suit 
filed on behalf of an infant, which may be a proper suit to bring, 
meiely because of some inability on the part of the next friend 
to give security for costs, and the Courts have apparently 
considered that the interests of other parties to the suit are 
sufficiently protected by the power they have in a proper case 
ot moving the Court either to stay the suit as not being for the 
benefit of the infant, or, if there is a just cause other than the 
poverty of the next friend, to have him removed. 

(l) {lB56)2Kiy. & J.45a 
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Therefore, it seems to me that I should be departing from the 
principles and practice both of this Court and of Courts in 
England, if I were to make any order directing security to be 
given in this case. 

Summons will, therefore, be discharged. 

Costs costs in the cause. 

Attorneys for the plaintiff : Messrs. Klmnderao^ laud and 
Ilehia* 

Attorneys for the defendants : Messrs, IViralal mid Co^ 

K. McI. K. 


OKIGINAL CIVIL, 


Before Sir Basil SccUt /uS, GMef Justioe, and Mvt. Justice Rohertsooi* 

XlNJI KAEIMBHxlTj Appellant am> ^SEcoJP Defendaist, 
iiOOKBAI, E>.bpoxi)b>'t a:nd Plaintiff, v 

€ml Proeednre Cade {Act XIV of 188:2)^ section oli, (Art V of 1903)i section 
00 — Court-sale m CL.ecuiion — Cerhfii.d jpuroliosa — Benami — Mortgagee of 
certified purchaser — Protaciion--- Doctrine of constrticiive notice — Transfer 
of Property Act (17 of 1SS2)) sections J and dt. 

The luongagce of the cevtiiied pin chaser at a Coiut-salo is entitled to lely 
apOB the title of his inoifcgagor inelnduig siiek immiiuit}?- fiom suit as the law 
provides ia suppou of the statutory title. Seotiou 66 of the Civii Piocedurc 
Code (Act Y of 1008)— which may ho called in aid for the purpose of assisting 
ill the construction of section 317 of the Civil Proceduio Code (Act XI Y of 
1882)— suppoits this conclusion, 

Eafi Govind v. Ea/uchandrcf {i)j follo'.sed. 

The doeirine of coiisinictiye notice applies in two eases, iirst> where the paity 
charged 3iad actual notice that the property in di^ipnte w'as chaigod, incumbeied 
or in houie way alfectod, in which ease he is deemed to have not.ee of the facts 
and instrumonts to a knowletlge of whith he w ould have been led by an inquii y 
after the charge or incumbrance o£ which he actually knew, and, secondly, 
where the Court has been saii'^fiedfioia the evidence before it that the party 
charged had designedly abstained fiom inquiring foi the very purpose of 
avoiding notice. 


* Appeal Ko. 21 of 1010. Suit Ko. 6G7 of 1905. 
0) (19C0) 31 Bom. Gl? 
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This does Bot conflict m any way \utli the statutory definition of notice m 
section S of the Transfer of Propeity Aet (IV of 1882). 

A puicliaser of propeity is under no legal obligation to investigate his vendor s 
title. But in dealing with leal property as in other matters of business regard 
is had to the usual course of business ; and a purchaser who wilfully departs 
from it in oider to avoid ac<^uiriBg a knowledge of his vendoi s title is not 
allowed to derive any advantage from his wilful ignorance of defects which 
would have come to Ms knowledge if he had transacted his business in the 
ordinary way. This is what is meant by ‘reasonable caie ’ in section 41 of the 
Transfer of Property Act (IV of 1882). 

Occupation of propeity which has not come to the knowledge of the party 
charged is not con sti active notice of any interest in the property. 

This suit was filed by the plaintiff Hoorbai, praying (infer alia) 
for a declaration that she was absolutely entitled to a certain 
house purchased at a Court-sale by the first defendant,— who, the 
plaintiff alleged, was a beuami purchaser for her— and mortgaged 
by him to the second defendant. 

Beaman, J., before whom the suit came up for trial, decided in 
the plaintiff favour. The second defendant appealed. 

The facts of the case and the arguments are fully set out in the 
judgment of the Appeal Court. 

TJes^i, with Kanga^ appeared for the appellant. 

Bahadmji, with Jinnalh appeared for the respondent. 

Scott, C. J. : — The plaintiff alleged that she was one of the 
beneficiaries under a trust deed whereby her mother Batmabai, 
widow of Haji Tar Mahomed Sajan, settled upon her son and 
daughter inter alia a house in Kumbekar Street. 

That in suit No. 64 of 1839, to which the plaintiff and the 
heir of her sister Jumbahai were parties, it was by a consent 
decree declared that the plaintiff and Jumbabai or her children 
were to take the trust premises in equal shaies. 

That upon applications for execution made by some of the 
parties to the suit a warrant for sale of the light, title and 
interest of Fatmabai in the house was issued on the 15th of 
July 1901 and that at the suggestion of the defendant 1, who 
was her confidential adviser, the plaintiff supplied him with 
funds wherewith he purchased the house at a Court-sale held 
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under tue said warrant on the IStli o£ October 1901 for 
Rs. 9,300, That she advanced divers sums of money to the 
lirst defendant for payment of workmen and the purchase of 
material in connection with the repairs to the house but that 
the first defendant had not accounted for such advances. That 
the fiist deiendant set up falsely a mortgage of the house to 
the second defendant with her approval and she claimed that 
any such transaction was void and that the second defendant 
must be taken to have had notice of her interest in the house 
in view of her ha\ing been throughout in possession thereof. 

She prayed for a declaration that she uas absolutely entitled 
to the house tree of all incumbrances and for traubfer of the 
same to her and delivery of documents of title. 

The first defendant in his written statement stated that he 
agreed to buy the bouse for the plaintiff in his name and 
undertook to sup"i*vise the work of putting the same in 
thorough repair if the piaintiif would gi\e him a half share in 
the net profits on rcbale after 2 -)ajment to her of all the moneys 
expended in purchase and repair of the properties wdth interest 
at 0 per cent, per annum , and that the plaintiff accepted his 
propo.siK and paid to him Ks. Q^SOO ior the purchase of the 
property of ivliicli tlie unused balance of Es. 800 together with 
other adxaiices made by the plaintiff aggregating Es, 1^400 were 
spent in repairs, tl at as more moneys were required to put 
up an additional story and carry out extensive alterations the 
defendant a^ked plaintiff to put him in funds but being unable 
to do so she requested him to raise the further sums required 
by mortgaging the properly. The defendant thereupon mort- 
gaged the property to tlm second defendant and the title-deeds 
(which coBbibted of the decree in suit No. 64 of 1899 and the certi- 
ficates of sale) which ivero handed over by the plaintiff when 
the property was mortgaged to the second defendant. 

The second defendant pleaded that he was a load fide pur- 
chaser for value without notice. 

In view of the bweeqmig condemnation of the first defendant 
contained in the judgment of the Iow’'er Court in discussing one 
of tlie questions in issue in this appeal, it is desirable to set out 
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ill detail the somewhat peculiar course which the trial of this 
suit has taken* 

It was called on for hearing on the 5th of March 1905 when 
by consent of all parties the hearing was adjourned and by 
consent of the plaintiff and the first defendant it 'was referred 
to a Special Commissioner to take (1) an account of the money 
dealings between the plaintifi and the first defendant in con* 
nection with the purchase and repairs of the premises mention- 
ed in the plaint and (2) an account of the moneys expended 
by the first defendant for repairs and alterations made upon 
and to the plaintiff^s premises mentioned in the plaint* 

On the 26th April 1906 during the pendency of the reference 
to the Commissioner the first defendant died and his widow 
Asibai was placed on the record in his place* On the 15tli of 
May 1907 the Special Commissioner made his leport which was 
the subject of exceptions by the paities resulting in a remand 
to the Commissioner by the Court on the 19th August 1907* 

On the Sth of December the Commissioner made his report 
on the I’emand, 

This again was the subject of exceptions which resulted in 
a judgment by the Court on the 7th February 1908 wherein the 
conclusion was arrived at that Es. 11^200 had been received by 
the first defendant from the plaintiff and that Es* 3,800 in addi-* 
tion was proved to have been spent by him on the house, the 
Court held, however, that it had not been proved that this fur- 
ther sum had been spent by the fiist defendant out of his own 
pocket and that the plaintiff had failed to prove that she had 
supplied it. 

An appeal from this judgment was dismissed on the ISth 
December 1908. 

On the 19th of March 1910 the suit was heard as against the 
second defendant. Asibai, the widow of the first defendant, 
had died and the plaintiff not having placed anyone else on 
the record to represent the first defendant the suit abated as 
against him and his estate* 
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The questions raised were — 

(1) Whether the suit could be maiiRained aqainst the second 
defonclant having regard to the fact that it had abated against 
the iirst defendant 

(2) Whether the suit was maiiiuainable in view of the provi- 
sions of section 66 of the Civil Procedure Code of 1908 or the 
similar section 317 in the Code of 1882 ? 

(3) Wlicther the second defendant was not a lo%& fide pur- 
chaser for value without notice to the extent of his advances and 
interest thereon ? 

(4) Whether if the moneys advanced on mortgage by the 
second defendant had been spent in repairing the property the 
mortgage was not binding on ilie plaintiff'^s interest ^ 

The learned Judge in the lower Couri decided all these ques- 
tions against the second dcrendaiit and passed a decree declaring 
the plaintiff absolutely entitled to the house and ordering the 
second defendant to transfer it to the plaintiiPs name and to 
hand over all documents of title relating to the house except 
his mortgage-deed, the Court further declared that the first 
defendant was only a hemmidar of the plaintifl. 

The first of these questions, which is based upon the abate- 
ment of the suit as against the first defendant, raises a point of 
difficulty which is not disposed of by reference to the decision 
in Padffaijx v. cited by the appellant, a decision the 

correctness of which has been challenged in the Madras High 
Court; see MtifJtu Vijirt liaghunalJitf Bamacha%dra v. Venhita-> 
chdlani CJteUi^^K "We think it unnecessary to decide the point 
for in our judgiiieut this suit is not maintainable in view of the 
provisions of section 317 of the Civil Procecluro Code of 1S83 
and the second defendant's plea of hormfide purchase for value 
Y/ithout notice is also a good defence to the suit. 

As regards the technical defence we adopt the reasoning of 
tlie learned Judges in Ilari Oovind v. Bamclmndrcd^'^ and ^ve 
are unable to accept the view of the lower Court that a mort- 

a) 0895) 20 Bom. 549. (2) (1896) 20 Mad. 

(1906) 31 Bom Gl, 
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gagee of the certified purchaser does nofc to the extent of his 
morl;gage interest stand in his mortgagor’s shoes. The mortgagee 
is entitled to rely upon the title of his mortgagor including such im- 
munity from suit as the law provides in support of the statutory 
title. Section 66 of the Civil Procedure Code of 1908, which may 
be called in aid for the purpose of assisting in the construction of 
section 317 (see Swi/^ v. Jeiosbmy^^^ and Morgan v. London General 
Omnibus CoS^'^) contains, we think, a legislative recognition of the 
correctness of the view taken in Hari Govind v. Ramchandra^^'^ 
and supports the conclusion that a mortgagee claiming under a 
Court-sale purchaser enjoys the same immunity from suit as 
his mortgagor. In view however of the decision of the Judicial 
Committee in Ilusstmat Buliuns Koiour v, Lalla Buliooree 
it is not clear what value would attach to the title created 
by the certified purchaser in a suit brought by his mortgagee 
against the purchaser’s secret principal in possession. And as 
the question of the binding nature of the second defendant’s 
mortgage has been definitely raised and considered by the lower 
Court we think it desirable to decide the question in this appeaL 

In support of his plea that he is a purchaser for value with- 
out notice, the second defendant has disposed that when he 
made advances on the mortgage of the house in May 1902 he 
believed it to be the property of the first defendant and that 
he had no reason to believe that the plaintifif had anything to 
do with it. He went to see the property before advancing the 
money and he saw that most of the house had been pulled 
down, the roof of the rear portion and the walls standing but 
the whole of the front being razed to the ground. 

It is, however, alleged and it has been found by the learned Judge 
that he had constructive notice of the plaintiS^s interest first be- 
cause he failed to make any enquires as to the title to the property, 
and, secondly, because the plaintiff was in actual occupation. 

Now, the doctrine of constructive notice, as was shown by 
Wigram, V, C, in the leading case of Jones v. 

(1) (1874) L, a. 0 Q. B, SOI at p 311. (3) (190G) 31 Bom 61» 

m (1«83) 1^3 Q. B. D. 201 at pp 205, 207. (h (1872) 14 xMoo. I* A 496. 
m (1841) 1 43. 
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ill two casos^ whore the party charged bad actual notice 
that the property in dispute was charged, incumbered or in 
some way aSected, ia 'which case he is deemed to have notice 
of the facts and instruments to a knowledge of W’hich he wouid 
have been led by an inquiry after the charge or incumbrance of 
which ho actually knew, and, secondly, cases in w’-hich the Court 
ha-:, boon satistied from the evidence before it that the party 
charged had designedly abstained from inquiring for the very 
purpose of avoiding notice. This judgment is referred to with 
approval by the Judicial Committee in Bornhari v. Green- 
and accepted by the authors of Dart s Vendors and 
Puicliasers as correctly stating the effect of the authorities 
subject to certain (pialihcations not material in this ease. It 
doe.^ not appear to us to conriict in any way wdth the statutory 
<leilniiion oi notice in section 3 of the Transfer of Property Act. 

In section 11 of that Act, which has been treated by the learned 
Juogo applicable to the case, the word ‘notice' is not used, so 
the* ‘-talutory Jeiinition of that term need not bo further diseusseds 
“We think that the following remarks of Lindley, L. J., in Bailej/ 
\\ indicate what i-> meant by ^reasonable care ^ in the 

'section. "•' A purchaser of property is under no legal obligation 
to iimstigate his 'vendor’s tide. But in dealing with i’cal 
property, as in other matters of business, regard is had to the usual 
course of business ; and a purchaser v/lio wilfully departs from it 
in order to avoid acquiring a knowledge of his vendor’s title is 
not allowed to derive any advantage from his wilful ignorance 
of defects which would have come to his knowledge if he had 
transacted Ins business in the ordinary way/’ 

The learned Judge apparently considered that the second 
dedendant must he deemed to have notice of the plaintifi^s 
interest uy rctison of the mere fact of her living in a room in 
tijat pai t 01 tiic house which "was not puilod down at the date 
of the earlier mortgage to the second defendant in May 190?, 
quite irrespective of the ijuestiou whether the second defendant 
liad Ivnowdcdgc that she Avas living there. An examination of 
the authorities, however, will not show that occupation which 


0) (1Sd3) OMoo. P. 0. 18 at !>. 38* 
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has not come to the knowledge of the party charged is construc- 
tive notice of any interest in the property, for example, in the 
cases of Ta^^lor v. Stilheri^^'^ , Dcmieh v. Datison^^^ Mien v. 
Ani7w7i^^^\ the knowledge of the party charged of the fact of 
tenancy or occupation was beyond dispute. In the present case 
the evidence of the plaintiff and her witnesses does not bring 
home to the second defendant any knowledge of the plaintiff^s 
occupation. The plaintiff was strictly cross-examined as to the 
question of her occupation and she admitted that before the 
Special Commissioner she might have said that she never resided 
in the house before it was purchased by her. She said that she 
lived in the house while the repairs were going on moving 
from floor to floor. Her witness, the Mistri engaged by the first 
defendant to execute the repairs, says that except a floor and a 
half the whole house was pulled down when he was engaged 
and that the whole building except a floor and a half was rebuilt, 
and that when the work began the plaintiff was living on the 
roof in a loft or garret. The plaintiff says that although the 
house is now a seven-storied house, there were no tenants 
during the repairs ; that prior to the date of her purchase she 
had usually lived in the next house which she owned, and she 
admits that a side wall had been pulled down and that a chowk 
in the middle was constructed during the operations. The 
Mistri says that the repairs were carried out under the super- 
vision of the first defendant, but the plaintiff was continually on 
the premises breaking her head at the workmen all the time/^ 

It is not alleged that the second defendant was ever informed 
by anyone that the plaintiff was living on the premises, and it 
cannot be assumed against his denial that his inspection of the 
house in its dilapidated condition disclosed to him the strange 
and changing occupation alleged by the plaintiff during the 
progress of the repairs. 

The learned Judge further appears to have been of the opinion 
that the second defendant wilfully abstained from inquiry into 
facts which would have disclosed the plaintiff^s title and is 

(13 (1794) 2 ?cs. Jr. 437. (2) (1809) 16 Ves 249, 

(3) (1810) 1 Mer, 282, 


1910. 


Manji 

t?. 

Hoobbai. 



850 


THE INDIAN LAW liEPQRTH. [VOL. XXXV. 


1910. 


KabimbhA.1 

HCOEBAt, 


therefore afteefced with construefcive notice. The evidence^ how- 
ever, does not support this conclusion. It is not disputed that 
the second defendant submitted the documents of title produced 
by his vendor to his Solicitors for their opinion as to the title 
disclo'^ed. Those documents consisted of the consent decree in 
the suit relating to the interests of the beneficiaries under 
Fatmabai’s trust-deed and the certificate of sale granted by the 
Court to the first defendant upon his purchase in October 
1901. The Solicitors pronounced the title of the house to be 
defective because in their opinion it was possible that other 
members of the family of Fatmabai, who were not parties to 
the consent decree, might be interested in the property and sub- 
sequently put in a claim to it, and because the title-deeds of 
the hou«e prior to the date of the consent decree were not 
forthcoming, but they never suggested that those claiming 
interests under Fatmabai wore not bound bj^ the consent decree 
and the certificate of sale. The plaintiff was one of those 
persons so lar as was disclosed by the documents produced by 
the vendor. The action of second defendant in taking the 
moitgage after receiving the opinion of his Solicitors merely 
shows that he was willing to take the possible risk indicated 
and was prepared, as many persons in this country are prepared 
and as the Leghlature apparently intended they should be, to 
accept the title disclosed by the certificate of sale. In our 
opinion there was nothing in the invevstigation of title which 
led to a suspicion that the plaintiff was beneficially interested 
in the property : nor <loes it appear that an cxaininatioii of the 
bills prosenie^l by the Assessment Department of the Muni- 
cipuliry would have disclosed auylhing beyond the fact that 
they were made out in the name of the plaintiff and her co- 
tru'-tee 8idicdv Jakcik as trustees under FatmabaFs tuist-deed 
at a date prior tu the jairehase by the first defendant. 

The learned Judge further says that noting the relations 
vrhicli existed for a time between the first defendant and the 
second defendant, tiie conduct of the seeoiid defendant in regard 
to tills 111 a tier of doubtful title would seem to suggest that 
he and tiro first defendant had come to an understanding upon 
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the matter and that the first defendant had induced him to 
advance his money upon a pretty clear comprehension of what 
the truth of the matter was. The learned Judge also states that 
he has very little doubt from the facts stated by the plaintiff in 
her evidence that the first defendant was a rogue who had 
deliberately planned to impose upon her and despoil her of all 
her property. 

Fowj having regard to the fact that the second defendant 
was advancing Es. 4500 upon the mortgage of May 1902 at a 
not exorbitant rate of interest^ it is difficult to see what he 
could hope to gain by paying this sum to a person whom he 
believed to’have no interest in the property offered as security. 
The plaintiff^s counsel was unable to suggest any reason for 
disbelieving that the second defendant had advanced his money 
in good faith ; nor does the learned Judge indicate what in his 
opinion the second defendant was to gain by the transaction as 
it presented itself to the lower Court. The fact that, owing to 
the second defendant being dissatisfied with the security of the 
hous<‘ in its dilapidated condition, the first defendant added as 
security for the mortgage of May 1902 a small property of 
his own is quite consistent with his ease that he was interested 
in the repairing of the plaintiff’s house as she had agreed to give 
him a share of the ultimate sale proceeds. If this case is not 
true it is difficult to see why the first defendant should have 
worked for the plaintiff without any immediate remuneration. 

Moreover we are unable to agree with the strictures passed 
by the learned Judge upon the first defendant. It is to be ob- 
served that so far as definite conclusions were arrived at by the 
Court in the proceedings to which we have referred on the very 
voluminous evidence recorded by the Commissioner, the state- 
ments made by the defendant in his written » statement as 
to the moneys received by him from the plaintiff were almost 
entirely substantiated ; and the result arrived at, notwithstand- 
ing the disadvantage that the Court was under owing to the 
death of the first defendant and not having his evidence to 
show what money had been spent upon the repairs and from 
whence it had been received, was thp-t over and above the 
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8,dvaiiC6s proved by the plaintiff to have been made to the first 
defendant a sum of not less than Rs. 3,800 had been expended 
by him upon the property althoug'h the Court was not able to 
say that he had .spent it out of his own pocket. This conclusion 
to say the least of it does not render it pimd facie improbable 
that the money advanced by the .second defendant was expended 
by the first defendant, as he alleged against his interest in his 
written statement, upon the repairs of the house in question. 

For these reasons, we are of opinion that the second defendant 
advanced his money upon the mortgage of the house in 
good faith and without notice that the plaintiff had any inter- 
est in it, and that his present mortgage of the 4th April 1903 is 
Hading upon the property in the hands of the plaintiff ; and we 
reverse the decree of the lower Court and dismiss the suit with 
co.sts throughout upon the plaintiff as between her and the 
second defendant. 

Solicitors for ilie appellant : ilessrs. Maaoliersliali aivl Narmada'^ 
Hlinnker. 

Hoheitors for the respondent : Messrs, MeJita and Dadachanju 

Decree reversed, 

K. Met K. 


ORDINARY ORIGINAL. 


Before IB\ Justice Robertson, 

ATSHABIBI AXB AXOiiiEit, Plaintiffs, v . AHMED bin 
ESSA AND OTHERS, DEFENDANTS;^ 

JASSEH BIN MAHOMED, Plaintiff, AHMED bin 
ESSA AND OTHERS, DEFENDANTS.f 

AHMED BIN ESSA, Applicant, t;. Messes. THAKUHDAS 
AND Co., Respondents. 

BoUcUc'fs lien for costs — Charge of Solicltors—^Ins^eotlon of 
d oc iim ents — Ad m inistration s ui t, 

The right to be exercised hj a Solicitor claiming a lien largely depends upon 
the circnmsianecs lUHler which he has ceased to act lor his client, the test being 
isiiether the Solicitor has discharged himself or has been discharged by 
the client. 


^ Spit Ko* of 1907» 


f Suit Ho. 517 of 1903. 
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Tlie obligation on the Solicitor to give ins]3Gction of and to produce docu- 
ments ill Ills possession over which ho has a lien in an administration action 
is confined to those cases where ohey are essential to the determination of those 
questions which arise in the normal administration proceedings when the 
estate is being actually administered. 

SougMon v. BonglitoiiO) and In ‘re Capital Fire Insurance Assooia- 
considered. 

PaocEEDiHG-s in chambers. 

This matter came before Mr, Justice Robertson in chambers 
in the following circumstances. 

In the year 1907 Aishabibi and Lulvabibi filed a suit 
(No. 423 of 1907) against one Shaikh Essa bin Khalifa, an 
Arab Mahomedan, for the administration of the estate of his 
alleged wife^ their late mother Fatmabibi. On the death of 
Shaikh Essa in June 1908^ his sons Ahmed bin Essa^ Yusuff bin 
Essa and Mahomed bin Essa were brought on the record in his 
place. Shortly thereafter Mahomed filed a suit (No, 517 of 
1908) against his two brothers (making the ahovementioned 
Aishabibi and Lulvabibi parties thereto) for the administration 
of Shaikh Essa’s estate, A further suit (No. 640 of 1908) was 
also filed against the brothers by a creditor of the estate. In 
March 1909 Mahomed died^ and his only son Jassen bin 
Mahomed was substituted on the records of all three suits. 

In this litigation Messrs. Thakurdas and Co.; attorneys^ 
had acted for Shaikh Essa in Suit No. 423 of 1907; and after his 
death had acted for his sons (and, after the death of Mahomed; for 
Jassen) in all the above suits. They continued so to act up to 
November 1909. At that date, however, disputes arose between 
Ahmed on the one hand and Yusuff and Jassen on the other 
as to the continuance and mode of conduct of the litigation. 
After some correspondence, in the course of which Messrs. Tha- 
kurdas and Co. informed Ahmed that they would continue to act for 
Yusuff and Jassen in Suit No. 517 of 1908, but advised him to 
engage another firm of attorneys to represent him in that suit, 
Ahmed engaged Messrs. Ardeshir, Hormusji, Dinshaw and Co, 
to act for him in all the suits. Ahmed was at this time 
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indebted in a large sum to Messrs. Thakurdas and Co. for eostS; for 
which the latter claimed a lieu on the papers in their possession. 
For some time^j however, they allowed die neiv attorneys to take 
inspection, but, eventually, iindhig it impossible otherwise to 
secure thcii costs, w'iihi-cld inspecLion. 

Ahmed, tiiereiorc, touk out a summons against Messrs. Thakur- 
das and Co to show cause ivhy they should not produce the 
above dccumeiits. 

JiU'/iuh for the re^iondents showed cause: — Section 171 of 
the Contract Act gives an absolute lion. If tliis section doefe 
not apply, there is a lien in English laiv, and such lien incIudLS 
the right of withholding inspection tind ^ 

If the client has di-^charged the attorney, the latter has 
even the ligiit to ciLii)ari\i'-s tlio client in pending litL 
gatmn Lot cl w IFormloinliioiL'-K Here die client discharged the 
aitornev''. The fact that the applicant gave the wanant while 
ilessr^.. Thakin das an<l Co ore actually his attorneys on the record 
and the V onlhig of die Gourds ordler of discharge, making the paj^- 
ment of taxed CO do a condition pi ecedent, point to a dischargo 
by the clitnC not by the setornoy. The correspondence shows 
the same. In any o'vent no dischaigo by the aitouiey can bo 
alleged «avc in Suit h<!o. 517 ot I'JOS, Thus, at the most, the only 
lion lost is that for costs of Suit No. 517 of 1908. The respond- 
ents have still a hen* on all the papers in all the suits for costs of 
Suits No. 423 of 1907 and No. 640 of 1908, and for costs of Shaikh 
Es^a. lurtlior, the applicant has no right to inspection of 
Essa s papers, ^vMcli came into the respondents^ hands before 
the applicant was their client at all Essa’s estate still 
owes costs, 

Bahadurji for the ai)plieant The applicant did not discharge 
the respondents: they compelled him to change his attorneys. 
Numerous cases show that a Solicitor who refuses to continue 
to act save on payment of his costs discharges himself: 
Hmlop Y, Metcal/c^'^ BoUns v. Gold/inghand^ \ WiUon v. 

Aliil GJiunder Moolerjce v. SosU BJimJian. : 

a) (1897) 41 SoL J. 277. (4) (I 872 ) L. E. 13 Eq. 440. 

(2) (IS22) Jac, 580, ( 5 ) (i85i)iOBeay 333. 

9) (1837) 3 My. ^ Cr. 183. m (1901) 29 Cal. 63. 
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Baianta Kumar Miiier v. Kusum Kumar Mitte') (B, But 
even if the client lias discharged the attorney, the latter 
cannot embarrass the conduct of suits in which parties other 
than his client are interested, e, y., in administration proceed- 
ings. See Bongldon v. BougldouP^^ . It makes no diffeience 
who is entitled to the conduct of the suit : Bone'll v, Kendjy^'^ \ 
In 9 e Eawles^^K The right of an attorney to refuse production 
altogether is confined to cases where he is arbitrarily discharged 
by the client without piovision for costs, and the suit concerns 
the clients^ interests alone. See Cordery (3rd Ed.) p 371. 

RoBBETsoisr, J. ; — In this case the applicant Ahmed bin Essa 
Khalifa has taken out a summons in Suit No. 423 of 1907 against 
the firm of Messrs. Thakurdas and Co. calling upon them 
to show cause why they should not forthwith give a full free 
and complete inspection of ceitain papers and documents 
relevant to that suit in the respondents’ possession and why the 
applicant should not be allowed to take full and complete copies 
of the said documents. He has taken out a similar summons 
against Messrs. Thakurdas and Co. in Suit No. 517 of 1908. 

The applicant alleges that after the death of his father 
Essa bin Khalifa, Messrs. Thakurdas and Co , who had been 
his father’s Solicitors, continued to act as the Solicitors of 
himself and his two brothers in the litigation that was then 
pending between his father and one Fatmabibi, and they also 
acted as Solicitors of himself and his brothers in certain other 
actions, which were filed after the death of his father. 

Some time in November 1909 the applicant became on bad 
ioOTis with his brother and nephew and it became impossible 
for Messrs. Thakurdas and Co. to continue to act for all 
the three. 

In Suit No* 617 (which was originally filed by the applicant’s 
brother Mahomed for the administration of the estate of Issa 
bin Khalifa) on the death of Mahomed his son Jassen was made 
plaintiff as his father’s representative. In Suit No. 423 Jassen 
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was similarly suLstituted as a party in the place of liis dccoascd 
father. 

The Question that cirisos in the siniiinons is wnetaer in the cir- 
ciini stances that have happened Messrs Thakurdas anci Co. 
are entitled to refuse the inspection asked for on the ground tlut 
they are entitled to exeicise their lien to its full extent even 
though sudi exercise should eeibarrass the applicant in the cou'- 
duct and defence of these Ya,rious suits. The authorities appear 
to show that the right to be exerci^-^ed by a Solicitor claiming 
a lien largely depends upon the cireumstances under which he 
has ceased to act for his client, Tiie test suggested in the 
text-books and authoiitlcs is Yv^hether or nou tiie Solicitoi has 
discharged himself or whether he lia-b been discharged by tho 
client; in other woi^ls tho (|uostioii is wlicthor the Solicitor iias 
ceased to act for hi-^ client owing to unjustifiable acdon of his 
own or whether he has so ceased o'wing to the action of the 
client. 

Both the parties have ba'.cd their case on the result of the 
coiiv<pondence between them^ and the letter by which tlio 
correspondence begins is that of the IGth November 1909 
addressed by Messrs. Thakurdas and Co. to the applicant and his 
brother and ncpbe^v’' and headed as of the Suit No. 617 ot 190t> 
which runs as follows : — 

%Ve liavo iQceLTcd inslirctioiis fioxii \"ob j^Ii Alimccl to ]AOceed wUli the 
suit, whereas 3 oh Mr and Mi do not desire tho snifc to go on in 

the nHiiinM propf>sod hy Mr. Ahmed. 

Those conlUcting mstincUons aic irduikvs to oia* cause, and wo aic at a kss 
what to {h\ 

Von Mr. Almxd nrat-t icniomkr thao the suit ha? been on the poshioned 
list f<n* a long time and may soon bo placed on the juospectivc board 

M'd must tlit-refoivi arrange to get tho suil postponed unless it is sctiled 
ixh there is hai dh^ time for transIatiouG ol documents and preparmg materials 
foi- trial 

"We must also know dafinitcly iviiLlhei you_Mi. Ahmed wish to renew your 
apxdicalion for commission. 

li you Mr. Ahin(4 decide to go on with the suit, please note that j^ou 
;Mr. Ahmed will alone Iiave to pay us our costs of the suit and be liable for any 
costs decreed by the Court, as Mr. Yusuff and Mr. Jassen have given us notice 
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that they will not be liable for the futuie costs of this suit, and that the 
arrangement to share costs and espeases has beon. put an end to. 

Under the oucumstanoes, you Mr Ahued will please send us a letter agree- 
ing to beai the costs of the suit fiom this date yourself. 

You Mr Tusuff and Mr Jassen u dl also please inform us precisely what you 
want us to do You cannot simply tell us that you do not desire to go on 
w.th the silt. You must tell us what attitude you wish to adopt and arrange 
foi jour desiies being earned ont ” 

Thus it would appear that the applicant was e'lpressly asked 
to state whether he wished to proceed in Suit No. 517 of 1908 
and he was called upon to note that if he did desire Messrs. Tha- 
kurdas and Oo, to continue to act for him in that suit he 
would be liable for any costs that might he incuried. There 
is no demand for any payment on account of costs. Prom the 
correspondence annexed to the affidavits, it appears that the 
applicant sent no reply to that letter, and the next letter an- 
nexed to the affidavits is again one from Messrs. Thakurdas and 
Co. to the applicant, which is written by them on behalf of 
Messrs. Vusuff and Jassen. Again Messrs. Thakurdas and Co. 
point out to the applicant how extremely awkward their 
position had become and ask the applicant to arrange with 
Messrs. Yusuff and Jassen that they should he represented by 
different Solicitors. Again no reply seems to have been sent by 
the applicant to this letter, and accordingly on the 18th January, 
Messrs. Thakurdas and Co. write to the applicant to say 
that under the circumstances they propose to act for Messrs. 
Jassen and Yusuff. In considering whether this correspondence 
shows that Messrs. Thakurdas and Co. so far as that suit 
was concerned were discharged by the applicant, it is necessary 
to bear in mind that the plaintiff in that suit originally was 
Mahomed, and that the applicant was a defendant who sided 
with the plaintiff ; but the attorneys Messrs. Thakurdas and 
Co. would neces'=arily be primarily Solicitors of the plaint- 
iff who had committed to them the conduct of the suit on his 
behalf. It appears to me under those circumstances that 
Messrs. Thakurdas and Oo. had done all that they could 
possibly be expected to do under the circumstances in calling 
the applicant’s attention in the first place to the fact that if he 
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wished to continue the suit he would be from that date tne 
party liable to pay Messrs, Thakardas and Go, their costs^ 
and in the second letter, to which I have referred of the 
llth January asking the applicant to airange with his biother 
an 1 nGp]lo^^ ^ so that they could be represented bj^ difiureut 
Solicitors. Alter the receipt of the letter of the 18th of January, 
the applicant wiote a letter through hi-- Solicitors on the 
20tli January, in lYhich he says that he notes ivhat is stated in 
the letter of the ISth instant, namely, that it would be ncccbsiiry 
for him to appear by other attorneys than tliose acting for Jassen 
and Yusufi; and asks what are the cii cumstaiices which require 
the parties to appear by ditTeient Solicitors and wuy i\Iessrs. 
Tliakiirclas and Co, liave elected to act for Jassen and 
Yusuff Hvi\ ing iTgard to the fact that this letter was WTitten 
more than two months after the receipt by the applicant of 
ThaLurda:. and Co^ letter of the loth or November and 
to ]aragia}h 8 of the applicant's afilJavit nicJ on this suui^ 
Mons, I Mnn'.i regaid tl-N utter as beino’ altogether fuh. 


The j'.aifi runs 

oia "N ('>\ ijnib-ji 1 >9 cei tain dir^pnto.s and iliiToiencf s arose between me on 
Hui one- band niu'i ‘ind Ynsutf the pLuiitiil’ and the seeond defendant on 

tlv‘ollu‘1 band when Thabnrdas md Co, sided with the pbuntiirsand fbo 

seiimddidcndiutlnncnuanddtL'hneil ionet anyimtbei for me tbis depoiu- it 
m any of tbe rfud sniU and malrei^ and piocecdiDgs, relating to c^iatc of the 
said decjirfi’d ‘Essa bin IKbalifa and upon tins I (jompelled to change 
altoinON s and to go to ray picscnt attorneys l^Iessis Aidcblnr, Hoimu^ii, Dmsbaw 
and Co (b>py covrespo-ndenoo on the subject is beioto annexed and nunkod 
eoHoetuely ^vitll the Ktter A. 

lie was expressly warned that it would be necessary either to 
agree to be liable for the costs of the suit if ho wished 
Isicssrs, Thakurdas and Co, to continue to act for him or that 
he diould himself appoint other Solicitors ; and in my opinion he 
was not entitled to wait for two months before ^mswering that 
letter and then to^ suggest that as a matter of fact Messrs, 
Thakurdas and Co, di’-mharged themselves as his Solicitors. 

In subsequent correspondence a request was made by 
tlic applicant to bo alloxved to take inspection, and Messrs, 
Thakurdas and Co. took up a very reasonable position 
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la that they offered to allow the applicant to take inspection 
in the meantime but requested him to make arrangements for the 
payment of their costs, It is clear from the letters written 
during the month of February that the applicant did make from 
time to time certain promises with regard either to the payment 
of the costs or to the proposed arrangements securing their pay- 
ment to Messrs, Thakurdas and Oo. That inspection continued 
for at least 22 days and it was only stopped when according to 
Messrs. Thakurdas and Co. they discovered that the pro- 
mises of the applicant to secure their costs were wholly illusoiy 
and not made with any lonA Jiie intention of carrying them out. 
Under these circumstances I consider that it i-^ impossible to hold 
that Messrs. Thakurdas and Co. have acted in this matter 
otherwise than with perfect propriety^ and I do not consider 
that they can be held to have discharged themselves within the 
meaning of the decisions relied upon by the applicant. It must 
bo noted that the demand for payment of costs was made after 
and not before the discharge of Messrs. Thakurdas and Co, 
Before their discharge they had only asked the applicant 
to hold himself liable for costs. 

It was then suggested that even if that weic so Messrs. Tha- 
kurclas and Oo. were bound to give this inspection on the 
ground that even if they had been discharged by the client as 
this was a suit of a representative character they could not 
embarrass the action of the Court in administering the estate 
of Essa bin Khalifa by withholding the inspection of these 
documents ; but it is admitted that the main question in the 
suits will be whether the third and fourth defendants are the legiri- 
mate daughters of the said deceased Shaikh Essa bin Khalifa and 
as such entitled to a share in his estate, and it is principally 
for the purpose of pioving their illegitimacy that this inspection 
is sought and I do not think that the inspection which the 
English decisions show the Solicitor is required to give in 
administration actions is for the purpose of determining such 
questions as this,. It is only incidentally that such a question 
would arise in an administration action and I gather from the 
cases that have been cited to me and others to which 1 have 
referred that the obligation on the Solicitor to give inspection of 
B 71S— 5 
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and to produce documents in his possession over which he lias 
a lien in an achninistratioii action is confined to those eases 
where they are essential to the determination of those questions 
which arise in the normal administration proceedings, when tlie 
estate h being aetiially ndministeied ; Bougliton v. j 

l>b re Ctqni-ol Fire Itisr-ia'dce Anf^Ofiation^^ . 

Suit No. 423 of 1907 was filed during the life-time of Shaikh 
Essa by Aishahibi and Lulvabibi, daughters of Fatrnabibi,, 
claiming to be the legitimate daughters of the said Essa bin 
Khaiiia hj their mother Fatrnabibi, and for tlie administration 
of the estate of Fatrnabibi whom they alleged to be the wife 
of the said Essa bin Khalifa. In that ease Mef^srs, ThaKurdas 
and Oo* continued to bo the Solicitors of the applicant and 
his brothers and sul^scqueiKly of the applicant and his brother 
and nephev/ afier the chath of Essa bin Khalifa. That suit 
is not lefenod to in the earlier coriospondcnce. On the 31st 
elanuary 1910 Ardeshir^ Ilormusjb Dinshaw and Co, wrote 

to }de$'.rs Tiiakuulas and Co. rm urgent ietLer in which, they say 
that ih(‘ applicant had iiistrnct<jd tlmm to act for him in Suit 
No, 517 of 190S. To that IdLCNsrs. Tiiaknrdas tincl Co. reply ask- 
ing- w hether the applicant intended to change Ins attorneys also 
in Suit No 423 of 1007 and in Suit No. 640 of 1908. In reply 
to that Messrs. Aidesiiir, Hormiisji, Dinshaw and Oo. wrote on the 
31.st elauuaiy to say that the applicant had instiucted them to 
appear for liim in Suit No. 040 of 190S and on the 4tli February 
they wiote to say we beg to inform you that Mr, Ahmed 
bin Shaikh Essa Khalifa has instructed us to represent him 
in the above suit’^ ?. /?= in Suit No. 423 of 1907: and in all 
these three Suits Nos 517. 6i0 and 423 the order of the change 
of attorneys was obtained at the instance and by the new 
f^oiieitors oi the applicant. In this state of things it seems quite 
dear that Messrs. Thakurdas and Co. have never refused 
to act as the attorneys of the applicant in Suit No. 423 of 1907 
and that the change of attorneys was entirely the applicant's own 
act. I must^ thore-fore, hold that he discharged Messrs. Thakurdas 
and Co. from their retainer. Exactly tbo same dispute arises in 


U) (issa) 23 Cl;. I), too. 


(2) (1888. 24 Ch. D. 40S. 
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that suit as in Suit No. 517, namely the legitimacy or illegitimacy 
of these two ladies Aishabibi and Lulvabibi. It appears to me 
that under these ciieumstanees^ therefore, and having regard to 
the English decisions and the jurisdiction that the Courts have 
exerci^^^ed from time to time in these matters, that it is open to 
me to make such an order in these summonses as will meet the 
justice of the claims of the applicant on the one hand and the 
right oi the Solicitor to be paid his costs on the other. It is 
unfortunate that Messrs. Thakurdas and Co* have not taken 
more active steps to have the exact amount of the costs which 
they are entitled to recover frem the applicant, specifically 
ascertained, The only calculation they can make is a rough 
calculation that their costs may come to something like Es. 25,000. 
There is no clear indication anywhere in the affidavits put in 
on their behalf what exact proportion of this sum would be pay- 
able by the applicant. In their letter of the lith March 1910 
Messrs, Thakurdas and Co. asked Messrs. Ardeshir, Hoimusji, 
Dinshaw and Co. whether their client would pay them Rs. 6,000 
on account of costs and in another letter they ask whether he is 
willing to give a charge upon his share in the estate of his father. 
That appears to mo to be a perfectly reasonable proposal on the 
part of Messrs. Thakurdas and Co, and I order accord- 
ingly that on payment by the applicant of the sum of Es. 5,000 
and on his charging Ids share in the estate of his father to the 
extent of the balance of costs paj able by him, tho summonses 
bo made absolute, the applicant to pay the costs. In default of 
this being done witbin a fortnight from the date of this order, 
the summons will bo discharged with costs. Affidavits taken 
as read. 

Attorneys for applicant; Messrs, Aidcshir, Ilormnsji, Din^ 
sham mid Co*. 

Attorneys for respondents ; Messrs. Thahurdas and Co, 

K, Mol. K. 
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APPELLATE CIVIL. 


Mr. Justice ClmidavLUikar' and. Mr. JuBcice Heaum. 

Tun SECIlETAr.Y oi STATE voii lEDIA in OOENCIL (oxiiginal 
Ditendant), Appella^’t, iL GAJAYA^s^ KBISIINARAO AIA^LAK- 
KAB, bON AND HEIR OF KEiSHKATlAO E'AESINH (oetgikal 
Plaintiff), IlESPONorNT.' 

Civil Procedure Code {Aci XIV of 1SS2), section PM — Sunt for injnmtlon — 
Suit afjaln^o Secret anj of State for Lidia — Xotke — Inam — Ecsianj'dion 

The plaintilV, an Liamdar ol a Village, \vas called upon l>y Lhe CuHectov to 
hanil over 1:110 maimgemeiib of Hit Mllago to Gov^cininont ofirdals, on the 
ground Hial iii futi events lint li;ul ha^/pened the mam had become resiimable 
by Goveniiceiit. The plaintin, Lheroupou, ■vitlioiil giving the notice required 
1 ) 3 ’ st'cticn 421 oi the Oivu ricredurc Code (Act XIY ot i8S2), filed a suit 
{(gainst file S'^'cctaiy of >SUitc foi India in Oouneu for a docdaralion that ho 
was uitifed to hold iho 'viHago in lufni. aiul for a permaiiont injunction 
lesi raining the do Cendant from resuming the village : — 

JliJiL that fue ‘*rar iva~ had in absence of notice roriuued by soetion 4*2-] of 
the (hvd Pioeoduro Code (Aii Al Y of 1S82). 

’’ih.- iciin usid in cTction 42 1 of the Civil iVcceduic Code o£ 1382 

relaios only to the public omcors, not to the iSecretat}’ of State. 

The ^‘XpiLVslou ** no suit shall be iu'^tiiuicd against the Seoietary of State in 
Oouncir’ is avido enough to include suits for every kind, whether for injuiicLioii 
or otherwise* 

IV?’ f/r^TO V, J!-~-\Vheic there IS a serious inpaiy so imminent ihat it can 
only be pvcveiitod by an immediate injunction, a Court will not he debarred 
from entertaining the suli: and issuing the injunction though the section 
rcifiiros pvevicu's notice, if it is owing to lht‘ immediate need of the injunction 
ihat the plamtul has come to the Coiut for relief before giving the requirod 
notice. 

J‘I( wcr T. Local JScarJ <>/ ZoiO LefonV)^ followed. 

Appeal from the decision of E.. Knight^ District Judge of 
AlnneiLibarl 

This vas a suit for doclarution and injunction. 


- i'ii Appeui hV. 1X5 of 190G 
{1877} r> Ch. IL 347. 
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In 1841, the East India Company granted to the plaintiff's 
father two villages in inam^ which was conferred on him for three 
lives. The grantee Narso died in 1 85 1 ; his eldest son died in 1882 | 
and the eldest son of that son died in 1904, The Collector of 
Ahmedabad; thereupon, was of opinion that the terms on which 
the Lum was granted had been fulfilled, and the inam had 
become resumable by Government. On the 16th December 1904> 
he passed an order asking the Inamdar’s family to hand over 
the management of the villages in question to Government 
officers. The plaintiff, who was the last surviving son of Narso 
(the grantee), filed, on the 17th December 1901, a suit against 
the Secretary of State for India in Council, praying for a 
declaration that under the terms of the grant he and his imme- 
diate successors were entitled to hold the villages in and 

for a permanent injunction restraining the defendant from 
resuming the villages as long as the lastof hisimmoliate succes- 
sors was living. 

The defendant contended in his written statement i/iter alia 
that the suit could not lie in absence of notice required by 
section 424 of the Civil Procedure Code of 1882, and that in the 
events that had happened the mcm had become resumable. 

The District Judge held that the suit being one for injunction 
was maintainable though no notice was given under section 424 
of the Civil Procedure Code of 1882. On merits, he passed a 
decree in plaintiff's favour granting him the declaration and 
injunction ^sought. 

The defendant appealed to the High Court. 

Sifangman? with i?, W. Besai^ for the appellant j — The term 
*^^act done" in section 424 of the Civil Procedure Code of 1882, 
refers only to the public officer. It has no reference to the 
Secretary of State for India in Council, for there really is, in 
point of law, no such person or body politic whatever as the 
Secretary of State for India in Council. See EinlocJs v, Secreta)^ 
of State for Lulia in Comtoil^^h The language of section 424 is 
general and no suit of any kind can lie against the Secretary of 
State without going through the preliminaries required by the 

W (1880) 15 Ch. D, 1. 
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socfeion. See also Han. v. Secretory of Siule fot ; 

Gkliago-iilal v. Collector of Kaira ^^'^ ; Seeretanj of State for 
Indio, in Council v. Bajlueli ; and SJiaJielzadee Slialmn%liali 

FergmsGU^^^\ The suggested interprctaiion of section 42 i is 
borne out by sections 428^ 129 and 416 of the Code, Section SO 
of the neNV" Code of Civil Procedure (Act V of 1908) also confirms 
our \iew. Sec also the cases of Treeulenf of the Taluh Board, 
Swaganga v l^aiayaTian^^''^ , Ilnnicipahty of Bmzpuf v. Manak 
\ Municipality of Varola w LaisImadcIaB^'^K The 
cases of Altofne^-Geiwral v. ILachioy Local Board^'^'^ and Floiocr 
Y* Local. Board of Low Leyioyd'^'"^ are distingnishable as they were 
decided under statute^, the sceilour. of which difiered in 
language from that of the prrsont sections. 


LovnidcB, with G. S Eao an*! Tiata.nl'il RancJifcoddaSy for the 
respondent: — The present suit does nox, fall within the purview 
of section 42 i of the Civil Procedure Code of 1S82. The oppres- 
sion an act purporting to be dono^^ in the seeticn refers also 
to the Secretary of State. The comma after the first clauso need 
not ];e lo /'ked to^ for punctuation is no part ot ilie statute. See 
Dale cf iJcroinh' re v Claydou v. GreettP"^ , rand 

Maxwell on Statute^, Itli edition, page 62 Further^ the present 
suit is not in respect of an act clone^ but is one to restrain an act 
threatened. Such a suit docs not fall wdthin section 424 The 
principle that in a suit for injunction no preliminary notice is 
required applies to this case. See Flower v. Local Board of Low 
LcyiorR^^ and AUor-ney-Qencral v. Ilaclnej Local BoemV'^'^. 


CnAyDAVArvivAlu J. • — In luy opinion^ on a proper construction 
of section 42 i* of the Civil Procedure Code of 1832^ notice was 
necessary in this case as a condition precedent to suit. The 
words in the section arc No suit shall be instituted against 
the Secretary of State in Council or against a public officer in 


ti) (XG0T« 27 424 afe p. 4)0. (0) (isOT) 2*2 Bom. G37. 

{2> (UnO) 12 Bnm. L. U. 825. (7) (1900) C") Bom. 142. 

m (iS07) 25 C 11.2-30. C^) (lb7o)L \l 20 E<|. 620. 

(i) (iS8I) 7 Cal. d9^>. 00 (1877) 5 Ch. I). 347 at p. 350 

ip) (1802) 1C XTacl, 317. (10) (ISOO) 2-1 Q. B. B. 465 at p 

CU) (1868) L. U. 3 G. P. 511 aip. 522, 
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respect of an act purporting to be done by him in his official 
capacity From the repetition of the word against I think, 
the act described in the section was meant to relate only to 
the public officer, not to the Secretary ot State. It shows that 
the Legislature intended to differentiate between the Secretary 
of State and other public officers. Further, if the words in 
respect of an act/^ etc., had been intended by the Legislature to 
apply to the Sccietaiy of State also, it would have been more 
appropriate to use the woids done by cither instead of the 
words done by him ”, 

The question is not quite free from difficulty. In Secretary 
of State for India in Co%mcil v. ItajlucU Ameer Ali, J., 

construed the section in a different way. In appeal from his 
decision Maclean, C, J , was inclined to differ from that construc- 
tion ; but the appeal was decided on other grounds and so the 
learned Chief Justice's opinion was a mere obiter dielum. 

The considerations in support of the construction contended 
for by the learned Advocate General in support of the present 
appeal seem to me to be stronger than those urged for the other 
construction. 

But it is urged by Mr. Lowndes for the respondent that, at all 
events, a notice is not necessary in a suit for an injunction 
against the Secretary of State , and in support of that the learned 
Counsel relies on the principle of the decision in Flower v. local 
Boaid of Low Leijton^^ as controlling the interpretation of 
section 424 of the Code of Civil Proceduie. No doubt in that 
English case it was held that in suits for an injunction no notice 
is necessary , but that was on the construction of the particular 
section of the Act there concerned. The words of the section 
which had to be constmed there were, an act done or intended 
to be done or omitted to be clone “ and the learned Judges held 
that upon a proper construction of the language of the section 
there, what the Legislature had in view was an act done, not an 
act threatened. An injunction, it was said there, is sought in 
respect of an act threatened ; and, therefore, the words in question 
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were held not to apply to a suit for an injunction* But that is 
not the casG before us. 

If I am right in my construction of section 42 the words 

no suit shall l)e instituted against the Secretary of State in 
Council^' are wide enough to include suits of every Idnd^ 
whether for injunction or otherwise. It may be that iii any 
particular case the circumstances might be such as to satisfy the 
Court that it was practically impossible to give a notice^ because 
the a.ct threatened was so imminent that the plaintiff was driven 
to a suit by the conduct of Government, In such o. ease it might 
be that the Court would hold that no notice as a condition 
precedent to suit was necessary. 

But that would be, not becauso of the law in section 424 of 
the Civil Procediiro Code but because of the introduction into 
the suit of another law^ that the defendant by his conduct 
had brought about a state of things which prevented the plaintift' 
from complying with the provisions of rhe section in cjuestion. 

hTo biich aiise^ here. On the grcuiuh tlierefore^) that no 
notice 'vvo^ gi\en by the jdainUrTas re-jiiirecl by section 424^ the 
suit must be hold bad. The decree of the Court below must be 
reversed and the suit dismissed with cosii^ throughout upon the 
respondent, 

IlEAToec, J. I am of the same opinion as to the construction 
ol; section 424, I am unable to understand how Flower^s C2se^^> 
is an authority for saying that a suit is excluded from the 
operation of section 42'1 of the Civil Procedure Code because it 
is a suit lor an injunction. On this point the observations of 
the Oliief Justice of Bengal reported in the case of the Secretan/ 
Stale /or lu'Jia % Ootineil x are very perti™ 

nent. We cannot take fioioe/s tane as an authority for the 
construcLion of a section in an entirely different Ael:, in different 
terms, and for a uiEerent purpose. We can at best only look to 
the principle underlying the decision there. The principle of 
that case is not^ as I understand it, that the words of such a 
section as that under cousidcrationj though in terms covering 
such a suit, cannot apply to any suit for an injunction. Its 

(0 (P 77) 5 Oh. 1), 347. 


(2) (1897) 25 CaI. 239. 
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meaning so far as it is general is I think this : where there is a 
serious injury so imminent that it can only be prevented by an 
immediate injunction^ a Court will not be debarred from enter- 
taining the suit and issuing the injunction though the section 
requires previous notice j if it is owing to the immediate need of 
the injunction that the plaintiff has come to the Court for relief 
before giving the required notice. The reason is that to wait 
until the due notice had been given would be to allow the injury 
which it is the object of the suit to prevent, so there would be a 
clear denial of justice. The principle is that in construing an 
Act we are to read the words in. the light of the object of the 
Act and are to presume that a consistent purpose underlies those 
words. The purpose of the Code of Civil Procedure broadly put, 
is to regularise and facilitate the work of the Courts ; so that 
they may be best able to do justice. That purpose would no 
doubt be defeated if an injunction were immediately required 
and absolutely necessary in order to prevent serious injury and 
yet the Court could not issue it. It must be presumed that this 
is not intended unless it is specifically expressed. To that 
extent, speaking for myself^ I would follow the principle of 
flowe/s case. But of course one would have to be very clearly 
satisfied that an immediate injunction was absolutely essential. 
There is no indication here that serious and irreparable injury 
would follow from failure to obtain an immediate injunction ; 
or that any injury whatever, which could not be amply and 
appropriately recompensed by damages, would ensue from delay 
in issuing an injunction. 
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ORIMIITAL EEYISION * 


BejoTs M‘f JiiahoG Ghmdxva'ihip and Mr, Justice Heaton, 

E.MPEKOE r. mOR MAHOMED STJLEMAX and anothee, 

Indian Penal Code {AU XLV of 1360)^ sectw'ns SS3, jld — OhsUucUon rn 
^uhhc 'wa^ — To 7/ sho_p oh- a sfrcet — Bxliihition of toy ^ in lie shop windoiv — ^ 
Collection of cioud of^pe/sons jh '^h^eet. — Ohsirvf'hon, 

The accused who liad a toy shop in a public street, exhibited in the window of 
the shop oveilooking the stieet, cciiain olockYoik toys duiing a Div^tJi festival 
The it-snlt of the exhibition icas that thousands of people collected on the road 
to witness the toys , there were dangeioub rushes in conseL|iieneOj people weie 
knocked down and groat ohstiuctioii and danger u(ue caused to those using the 
load. On these fact-- the iiccusM wevj convi*,.ted of oflonccs punI^}lable under 
seotions 2B3 and 11 1 of iho Tiidun Pr^nal Ood — 

UebJ, upholding the eomictoii, tlul theic vaio obatiuction, danger and 
injury to lb. pti'^ons iisirg tlicpiilhc way, wliich amounted to a piiblm niiibancej 
and that the cibucnt taiiso or the iniisaneo wa? the act of the accused 

Ordiimily, (‘\«r\ simp l^eopti h is o light to exhibit his Wiue^ m way he 
hk( s u) In', siiop, but he must ( xcri ivc the i Ighi so as not to <* annoyance 
01 iniibamo to the jniidic 

AHonV'i (ri'ne}Cfl\i BrifUfifiiaad Mnr Co-npc7*at'ive Supply JssociationiU^ 
followtil. 

This was an application to leviso convictions and sentences 
passed by A. H. S. Aston, Chief Picsideiicy Magistrate of 
Bombay. 

The accusodj two in number, were the manager and servant 
respectively, of a toy shop in Sliolch Memon Street in the City 
of Bombay, During the Divvah festival, the accused exhibited 
in thtir shop moving toys, which were effigies of a hon, (x tiger 
and a cock. There was also an electric bell which rang causing a 
spaik of electriciiy. in consequence or the exhibition, thontands 
of people c(diectod in front oL the shop . there weie dangerous 
rushes and people w’ere knocked down. The aceu-ed were asked 
by the police to stop the effigies, but they did not obey. 

The accused Vvere, upon tlie^c facts, convicted by the Chief 
Presidency Magistrate of Bombay ot offences under sections 28o 

• Cnmmal AppUeanon for llevision No. 419 of 1910, 

W [1900] 1 Ch. 270. 
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and 114 of the Indian Penal Oodoj and were sentenced each to pay 
a fine of Rs. 25. The accused applied to the High Court under its 

criminal le visional jnnsdiction, 

Lowndes^ with F* F* Fieaji, for the accused — Section 283 of 
the Indian Penal Code does not apply* It deals only with 
physical obstructions in a street. This clear from the position 
the section occupies in the chapter in which it is placed. Further 
as long as a tra ler does a thing m the legitimate exercise of his 
trade he cannot be penalised under the section, if a crowd of 
people collects in front ot his shop. Refeis to Bco^ v. Ca)hle^^\ 

5. Government Pleader, for the Crown : —The terms 
of section 283 of the Indian Penal Code are wide enough to include 
the present case. A trader undoubtedly has a right to exhibit 
his wares for sale in his shop-window : but he must not do so in a 
manner to draw a large crowd of people in the street thereby. 
Eefers to v. Moore^^^ and Walker v, Brewster^^\ 

Ohandavabkab, J. *~The facts of this case are shortly these. 
The two petitioners, manager and servant respectively of a toy shop 
in Shekh Memon Street, exhibited in the windows of the shop, 
overlooking the public road, certain clockwork toys during the 
last Diwali festival. The result of the exhibition was that 
thousands of people collected on the road to witness the toys. 
The Magistrate finds on the evidence that there were dangerous 
rushes in consequence 5 people were knocked down , and great 
obstruction and danger were caused to those using the road. The 
petitioners were asked by the police to stop the exhibition but 
they did not obey* 

There can be no doubt upon these findings on the evidence 
that there were obstruction, danger and injury, to the persons 
using the public way, which amounted to a public nuisance. 

The only question is whether that nuisance was caused by 
the petitioners. 

The efficient cause of the nuisance was the act of the peti- 
tioners. It consisted in the manner in which they worked the 

h) (mu) s 0 . & p. GS 6 , m (1802) a B. & la. m 

m (1867) h. B. ^ 25 at p. 08, 
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toys in their shop: their object was to attract a crowd j they 
knew that a crowd wonld be, and as a matter of fact was, 
attracted by what they did, and they must be regarded as 
having intended that consequence. It follows that the nuisance 
was caused hy them. 

But it is urged that what they did was in the course of 
reasonable user of their business on their own premises. The 
question of reasonable user is one of time, place and circumstance* 
It must bo decided with reference to all the facts of the case in 
which it arises. Ordinarily, every shop-keeper has a right to 
exhibit his wares in any way he likes in his shop, but he must 
exercise the right so as not to cause annoyance or nuisance 
to the public. As was said by Eomer, L. J., in Attorney 
Qenefal v. Brighton and Hove Co-operative Supply A8Boeiatiou^^\ 
it does not follow that, because the user is necessary or useful 
for the purpose of carrying on the business, it must of necessity 
be held to be a reasonable user And the law, as explained 
by Bindley, M. E., in the same case, is that a case of doubt 
or difficulty, the private reasonable right of a householder to 
carry on his business must yield to the public right of user of 
the street/^ 

In the present case the petitioneis were aware that their act 
was causing danger and obstruction to the public way. They 
were warned and yet did not desist. And it can hardly be 
said that the manner of the exhibition complained of as a 
nuisance was necessary for the purposes o£ their business in the 
sense that without it they could not have carried it on 
reasonab]37. 

The rule must, therefore, be discharged, and the convictions 
and sentence's eonfirmech 


Rule dueJmrged, 
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APPELLATE CIVIL. 


Before Biv Basil BcoU, Chief Jubilee, and Mr, Justice Batchelor 

COWikSJI TEMtJLJI AHiB OTHEES, Executors or HIBeJIBHAI, uecea&ed 
( oEioOTAL Plaintiees), Appeelaistts, V, KT^AHDAS TICUMDAS aicd 

ASrOTHEB (OEIGINAE DeEEKOAKTS), EesPO-VDEHTS.-^ 

Modgagc'-^Conscnt decrees hetween uoitgagors and mortgagee-^ Joint 
management — Equal division of rent and fioduce — B^ohibltion against 
partition — Mortgagee competent to g'i mt miiasi lease — ilfo} tgagors to get 
omfouHh of the nazaiana {preseff^-^Riglits of the mo'itgagojs convoyed to 
the moftijagee — Equitable mortgage hy mortgagee — Setilement hy mortgagee in 
favour of Ms relations^Buit hy eqnUahle mortgagee — Decree — Execution^ 
Auction purchaser ptd in possession — Bmt hy donees under the settlements^ 
Domes entitled to possession — Bights of the parties to he voihed out hy 
amicahle setthment or hy a sidt — Buit hy representatweb of auction purchaser 
to iQGovef one-fourth sime hy partition — Plaintiffs entitled to possession of 
the shaie as tenants in common — Miiasi lease hy mortgaged s assignee without 
mortgagor's consent’-' Lease not to enure for the benefit of the assignee, 

Tli@ owners of certain land moi (jgaged ifc to S. In the yoai 1868 consent 
decrees, EsEibita 57 and 58, weie passed between tbe mortgagors and llie 
moitgcigeo S. Tbe consent decrees piovkled that both parties sbonid jointly 
cairj on tbe management of the land, each being entitled to half of the piodiicc 
and ront, that the land itself should not be paitiiioncd, that S. was competent to 
grant a fnirasi lease, provided the nawana (present) accepted was not less than 
lis. 500 and that the said nazamna should be divided between the mortgagors 
and B. in the piopoition of J and ] respectively. The said rights of the 
mortgagors were subsequently conveyed by them to S. for conMderation, 
Exhibit 64, Afterwaicis S , in Apiil 1891, deposited Exhibit 64 by way of 
equitable mortgage with two persons. In October IBOijS. settled the property 
which v/as subject to the equitable mortgage on his relatives J. and M, In 
1892 the tw'o equitable mortgagees sued S to lecover then equitable inoilgago 
debt and got a decree against tbe pioperty equitably mortgaged and against S. 
personally. The property was put up for sale in exeeution and pui chased by 
H for Es» 5,425 which covered the claim of the equitable mortgagees. J. and 
M. obstructed the auction purchaser H. in his attempts to obtain iiossessioii, 
and their obstruction having failed, they brought a suit against H. The 
final deeiee in the suit made a declaration that as against H., J. and M, 
were entitled to the properties and their po&se&sion subi’ect to H. s right con- 
voyed to the moitgagee S. under Exhibit 64 and subsequently purchased by 
H*, and that the rights of the parties as thus declared must be worked out by 
amicable settlement between them or by means of a separate suit/^ 

Second Appeal Ko# 518 of 1908, 


1911. 
March 8* 
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The i)laratifT!i; as executors imhur tlie '^'Ul of IT , dccea«f*d, ^vLc Tvas deprived 
of possess lull aii‘ler the afousuid dea'OOj brought n suit agamsl the 

assiguec'* of ef. and to iccovci* bi' parbitioii ] sliaro of tho laud, the lov^'or 
Ouuii^ disuiu^t-a the ‘iUii: for the iclOvc:'', uf ] share by psttitiou on tlio groimd 
that ilic v,i?vU^e in ilie conseni dcciec^:^ Lxlubiia 57 and 5S- aliccLod to piolubit 
partition. 

On ‘^cuond apptrJ L*y tnc pkintilTs. 

Zdh'h i-‘\c:Mng ilic deCiee, that though tiie pkmtiffb as ieaaats in commou 
itouM he ontitied to paiiiiioii, ;^cu by viituc of the consent decrees they were 
Obtopped. fioTo cvcrcisuig siieli rij-ht. 

JJeld, Iiiuher. ihao though the eoiiscnc. decrees did empower tho moitgagoe G 
to a ,/iucuf lease v.nhont tin iuoitgagor's eonseut, yet this power did not 
enure fui the Dcaeht oi his astigneo. 


SecokT; appeal front die deei^iori of R. D. Nagarkaih Fir&fc 
CLi^s SuLordiuaic Judge of Poona with appellate powers, 
reversing; tlio decree passed by D. G« Medhekar, Joint 
Kubordinate Judge of Havcli. 

The facts w’cro ms follow'^ ; — 

The Luid in di.s])ufc originally belonged to Shekh Sadudin^ 
Itltdiaiiiad Latifl and Niiruni'^ahi. They had mortgaged it to 
Splcr.s. In tile year 1SJ4 dispuLes having arisen between 
tlio mortgagers and tlio mortgagee^ the mortgagors filed snits^ 
Xos. ;i7 and JS of ISuH^ against mortgagee and, on the iOfcli 
March 1866^ they got consent decree -5 wdiich provided that botl) 
tho parties should carry on tho of the land, each being 

entitled to half of the prodiuce, that the rent should bo divided 
equally between iheni, that the land itself should not be 
P'artitioiied, that tlio mortgagee W. Spiers was to be competent 
to grant a mira-sl lea^e, provided the muitanio (present) accepted 
wa'. nc»i than Es. 500, and that the nazuruM should bo 
divided lietween tho mortgagoi*^ an 1 the mortgageo in the 
|vroportion of ^ and / icspcctheljg Exhibits 57 and 58, 

Suu^eijucntlyg on the 23th UctoLer 1890, tho mortg8.gors 
eonve-yed tiioir rights under the said consent decrees to the 
mortgagee W* Spiers for Tis. 4,000 by Exhibit 6L On the 11th 
April 1891 W. Spiers deposited Exhibit G4 by way of equitable 
mortgage with tw^o persons kJanekji and Mancherji. Some 
months after the equitable mortgage^ that is, on the 18th 



YOIm XXXV*] 


BOMBAY SERIES* 


S7S 


October 1891, W. Spiers, who was then in involved circum- 
stances, settled the property comprised in Exhibit 64 on James 
and Mary Spiers, his son and daughter-in-law respectively. 

In the year 1892 the equitable mortgagees, Manekji and 
Mancherji, brought a suit, No. 143 of 1892, against W, Spiers to 
recover their mortgage debt by sale of the property equitably 
mortgaged and from the defendant personally, A decree was 
accordingly passed against the defendant, and in execution the 
property being sold, it was purchased by one Hirjibhai Dhanji- 
sha, since deceased, for Ss. 5,425 and the claim of the equitable 
mortgagees was thereby satisfied, 

James and Mary Spiers, the donees under the settlement 
made by W. Spiers, offered rebistance to the delivery of posses- 
sion to the auction-purchaser Hirjibhai and their resistance 
having failed, they filed a suit, No. 95 of 1895, against Hirjibhai 
praying that they should be given possession of the property, or 
that they should be allowed to redeem, or that it should be 
declared that the auction purchaser Hirjibhai was entitled only 
to the interests conveyed to W. Spiers by Exhibit 64, The 
proceedings went up to the High Court in second appeal No. 65 
of 1897 and the concluding portion of the High Courtis decree 
ran thus 

The result is that tho plan tiffs (Jamas aud Mary Spiers) are entitled to a 
declaration tint they are entitled to against the defendant (Hiijibhai) the 
pioiierfcies desciibed in the plain b and to the possession thereof subject to the 
defendant's right to the iateie^t conveyed to W. Spieis by the deed of the 
25th Ootohei 1890 and subsequently piiichased by the defendant The lights 
of the paities thus declared must he worked out by amicable settlement between 
them or by means of a separate suit. In this suit brought on a ten rupees 
stamp we can only make a dechiation of lights, 

Hirjibhai being deprived of possession under the High Court's 
decree, the plaintiffs, claiming as executors under his will, 
brought the present suit against defendant 1, who was the assignee 
of James and Mary Spiers, the donees under the settlement of 
W* Spiers, and against defendant 2, who was a lessee under a 
mkmputm from defendant 1, to recover by partition one-fourth 
share of the land described in the plaint, alleging that it was 
purchased by the deceased Hiijibhai at a court sale and was in 
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his possession^ that thereafter the son raid danghter-ii>laiY of 
W. Spiers a suiL against- Ilhjihliai and in eonsequenee 

of the ^Liit nr Cl fnrj flce^’ee passed therein by the High Court in 
tiie 'eeoiKi r.opojl the prcpirty ivcuit- into the possession of 
deieinla:t 1, Ihao, according to the decioe of the High Courts 
Iliijilh. -i ac*'|Uii*ed one'iouri;h ci tiie land in suiC that defendant 1 
had iVanduIcnrh' eioocuited a .'-.ik-dccd in respect of the land to 
deLeiidant 2^ that (lefeiidunt 1 had no rig’ht to sell plaintifiV 
share- to defendant 2 without plaiiitifnd cousentj and that the 
erai.'.e of action aro.be on the 14-tli December 1807 when the 
deceased Hirjibhal vras dupiived of t'le possession naidei* the 
High Gourt'-^ decree. 

D'^icndiun fChand-ib Tieou-lus, answered hf^er alia that the 
pkiaulfb ]i el no rkho to ehiiin one-fourth of the land in snit^ 
that the ilojeabCsl Uirjibhai luid acquired some rights from V/h 
Spier Milkier the xilc-deed oC iho 2odi October 1890^ but that 
right endd“d Hiriibhai to receive only onea’ourih of the price 
ef M?'- hral a:id Um avj..bSinont in case the iairl was transferivd 
under a . ’ r'-'S/wOv and tlii- rigdd had never V-oon interfered with^ 
tnot ihr ‘hdeii^Iant sold thi prn])-riy in suit together with another 
pr<)])*Hl.y nnler a botulf^Je salc;, that the deceased Hirjibhai was 
celled upon by Miotice to execute a }pira^i:adr i and other paperf^j^ 
1)ut tlm notice vnis not complied with and thus the defendant 
alone ha.i to execnlo a -mrd^fal.a in favour of defendant 2 and 
ilr\t the plaint) ik could not claim anything beyond what was 
given by the consent decrees in Nos, 37 and 38 of 18G6, 

Defendant 2, Sorabji DaiUbhvi Du bash, replied that the 
auction s^ile on whicii the phuniiflb elaiined conferred on tliem 
no higher lights than iliose acquired by W, Spiers under his sale- 
deed of i.ht5 Lhlth Oc't jber 1890, tliat those rights only svere held 
under the decree of thiO High Oouii. to have passed to HirjibliaL 
that tlie plaintiffs were noD eiititlerl to actual partition of the 
land, that the dufenJant had not purchased the hind but had 
taken it in wiroB^ that ho was, therefoie, not liable to the 
.suit in the form in which it was framed and that the claim was 
barred under soetion 13 of the Civil Procedure Code (Act XIY 
of 1882). 
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The Subordinate Judge found that the deceased Ilirjibhai 
purchased at the court sale relied upon by the plaintiffs only 
the interest isonreyed to W. Spiers by Sadudin and Mohamad 
Latiffj, plaintiffs in suits Nos. S7 and 38 of 1863, under their sale- 
deed of the 25th October 1830 and that this interest consisted of 
the right to enjoy the land in common with W. Spiers and to 
divide its profits equally without dividing the land, the right to 
I’ecoive one-fourth share of the ill ci;Se of the transfer 

of the land by mir^is and to receive Es 5 per hii/ka per year as 
assessment from the transferee, that the claim was tiine-bacred, 
that the frame of the suit was bad, that the plaintiffs were not 
entitled to have by partition one-iourth of the land in suit, that 
the plaintiftV claim was barrel under section 13 of the Civil 
Procedure Code (Act XIV of 18S2) by reason of the consent 
decrees in suits Nos. 37 and 3S of 1806, which prohibited 
partition of the land, and that the suit was not bad for misjoinder 
of parties and causes of action. On the said findings, the 
Subordinate Judge dismissed the suit. 

The plaintiffs appealed and the defendants preferred cro'^s- 
objections. The appellate Court found thrt the plaintiffs^ claim 
for partition was barred by decrees in suits Nos. 37 and 88 of 
1883, that the judgment of the High Court in the second appeal 
gave to deceased Hirjibhai no higher rights in the plaint property 
than the right to the interest conveyed to W. Spiers by Exhibit 
64 j and purchased by Hirjibhai at the auction sale, that defend- 
ant 1 \\as entitled to transfer the land to defendant 2 way of 
miras without the consent of deceased Hirjibhai and that the 
amount of mzaram realized by defendant 1 was Rs. 2,500, 
The appellate Court, therefore, reversed the decree and allowed 
to the plaintiff Rs. 625, that is, one-fourth of the money realized 
by defendant 1 from defendant 2 by way of nazarana. 

Plaintiffs preferred a second appeal. 

’RaiheB with 8* V* Bhmularhar for the appellants (plaintiffs)* 

iV, V* Goikale for respondent 1 (defendant 1 ). 

WeUUn with Pt P. Kiate for respondent 2 (defendant 2), 

BatohiloB^ J. : — The plaintiffs, who are the appellants here, 
Brought this suit as executors of the will of Hirjibhai Bhaojisha, 
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and the praj-er ii] the plaint T/as to recover by partition the 
plaintiiis^ one-Lmrth '^haie in tiie land described, Tlie dofeiicl- 
antb denied that the plaiiitilfs had aequiied any slnare or nartiblc 
intoiesb in the land. The t^uestion ^vliieh arises is, 

therefore^ what interest the plaiiitnTs have in the land, and 
whvothor that interest entitles them to partition. The plaiatifls 
stand in the s'^ioes oi the original ovrners Shckli Sadudiii and 
two other persons, who had mortgaged the land to one W. Spiers, 

The nature or the plaintillV interest has to lie ascertained 
froui ceidain pi\or (loci cos wiiich Iiavo been passed on the subject 
o£ the property. These decrees are Exhibits 57 and 58 and 
were recorded ty consent in 1S66 in order to terminate a 
dispute which liad arisen in 1864 between the orioinal owners 
and the mortgagee, W. Spiers In suL.-btaace these decrees 
provide that both parties should j ointly cany on the ta/^ivat, of 
the land, each being entitled to one-half of the produce ; that the 
lent received should be divided equally betv/een them ; that the 
land itself should not be par titioiie.l ; that V\k Spiers was to be 
competent to grant a lease, piovidod the tinzciraiia (present) 
accepted w'as not less than lis oOO ; and tnafc the iicicciTciyia should 
be dividedi between Shekh Sadudin's party and W. Spiers in the 
proportion of one-fourth and three-fourths respectively. 

Such, then, were the rights wdiich Shekh Sadudin and his 
ro-owners were awarded. These rights were, on 26th October 
1890, by means of Exhibit 64 in suit, conveyed by Shekh 
Sadudin and the others to lY. Spiers for a consideration of 
lls, 4,000 : the conveyance particularly recites the right to take 
half the pioduce Oj. the land, aim the right to one-quarter of 
the mzarana. 

hi ext, on 11th April ISO 1, tins deed, Exhibit 64, was deposited 
by W. Spiers by way of equitable mortgage with two persons 
kTanekJi and Mancherji, wno thus became equitable mortgagees 
of the interests conveyed to W. Spiers by Exhibit 64. 

On I8th October 1891, W. Spiers, being then indebted in 
various quarters, settled the property on his relatives J ames and 
Mary Spiers. The property was then subject to Manekji and 
Mancherji's equitable mortgage* 
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In 1892 Manekji and Mancherji brought Suit No. 143 against 
W. Spiers to recover their moitgage-money by sale, and they 
obtained a decree against the property equitably mortgaged and 
against the defendant W. Spiers personally. In pursuance o£ 
that decree the property equitably mortgaged was put to sale, 
and was purchased by the deceased Hirjibhai for Es. 5,425, 
which covered the claim of the equitable mortgagees* 

James and Mary Spiers obstructed Hirjibhai in his attempts 
to obtain possession after his purchase, and, as they were un- 
successful in the proceedings taken on their obstruction, they 
brought against Hirjibhai Suit No. 95 of 1S95 in which they 
prayed that they might be given possession of the entire 
property, or that they should be allowed to redeem, or that it 
tohould be declared that Hirjibhai was entitled only to the 
interests conveyed to W, Spiers by Exhibit 64. In that suit the 
final decree was made by this Court which gave to James and 
Mary a declaration that as against Hirjibhai, they were entitled 
to the properties and to the possession of the n subject to Hirji- 
bhai^s right to the interest conveyed to W. Spiers by 
Exhibit 6 i and subsequently purchased by Hirjibhai; and the 
Court added that the rights of the parties as thus declared 
must be %vorked out by amicable settlement between them or 
by means of a separate sait The plaintiffs now bring this 
suit in order, as they claim, to work out the rights accrued to 
them. 
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Tile defendant 1 is the purchaser of the interests of J ame^ 
and Mary Spiers under a deed dated 16tli December 1896, 

From what we have already said it follow^ that the plaintiSs, 
m OTOCutors of Hirjibhai, are entitled only to those rights 
which by Exhibit 64 were conveyed to W. Spiers : those rights 
are recited in the consent decrees, ENihibits 57 and 58, and have 
been described by us above. This was the view of the lower 
appellate Court, and we cannot doubt that it was so far right. 

But then that Court refused the plaintiffs^ prayer for partition, 
being of opinion that that claim could only be based upon the 
allegation that the judgment of the High Court gave the 
plaintiffs higher rights than were reserved to Shekh Sadudin and 
the two others under the decrees Exhibits 67 and 58J It is . 

^ I'l 
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here that \Ye aiciir.aLIo to follow ihe learned SnLordinate Judoe, 
Aparb from that clause in the eonsonb dt-crees which aflects to 
proliihit paitiiion. we think it dear that', as tenants in conmionj 
the plaintliF^ wculd Le eniitlcd to paitition. 

But the <ine:5i:icn .s v'hetL^r in this suit the piairtifi^ are 
entitled to give the go-Ly to a paitionlar cAnse in an edsting 
decree on the guound that tliat clause, if rc'^ting on no higher 
anthoiiiY than the agreement hetween the parties^ would bo bad 
in Liv. . dVe think that this question must bo ansv/ered in the 
negative. It may bo — thoagh we express no opinion as to this — ■ 
that in a suit properly fraineil for tl'iat piirpcse the plaintilfs 
might have been able to g^t the deerue ‘^ct a-.ide. }3iit no such 
suit lias been brought, and the ilecreo is a subsistiiig decree : nor 
does thinks make any diifeJonGe that it was taken by 

consent of tlie parties vdio 'ivcre all ^svijiuis. The decree stands^ 
and, while it stands,, it operates a.-5 an estoppel between the then 
pirties and tlieir present lep^xseatitives. Authority for this 
view may be found in JJrihhj^&^'cId Buihltirj Ci^idpany, Lir/iHed. w 
IIoiuj k ^> 011 ^ That was an action bro'aght 

by the B -liking Company Ln* tlie specific purpose of setting 
aside a con^nit Older as ha\iiig bv.‘eu obtained under a mistake 
as to material fac^ and the Court of Apj)Oab affirming Vaughan 
Willeims J , set aside the or<]ei The decision might assist the 
plaintiffs if they aveic suing to set aside the consent decree^ br.t, 
as we have '-aiil, that is nob tiieir suit., anrl the eon-ent decree is 
still outstanding against tlicnn That being S's thoir ease upon 
this point is exposf d to the obsorvatioiis of Lindlojg L. J , 
W'here ho : ‘‘ A consent or<ler. I agree, is an order , and ‘,o 
long as it stands it rnu'^i be treated as sueli, and so long as it 
stands I think d is goofl an e-’topped as any other oi-ler. I 
have not the '-jlightcst aoult on that/^ In our opinion, therefore, 
it 15 not coinpeccnt to the Court in this suit to override one 
particular clause in a siiiisisting decree. It foiiowKS that the 
plaintiffs aie nut eritiiled* to partition. 

Tnen it was urged that ihe decrees did not empower Spiers to 
grant a ?nha§i lease witiioat the plairiliflV consent., but upon a 


(1) [18:5] 2Ch. 27:h 
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fair reading of tlie material passages in the decrees we agree 
with the lower Court that that is unmistakably their effect and 
meaning* We do not^ however^ think that this condition enures 
for the benefit of the present defendant who is merely an 
assignee from Spiers. The agreement embodied in the decrees 
pointSj we think, to the view that the individual Spiers was a 
person in whom the parties had confidence and that for this 
reason he was entrusted with the special power in question. 
Such a contract, importing the consideration of personal skill or 
confidence, would not be ashignable ; it would not be open to the 
contractor to substitute the skill or ciedit of an assignee. 
(Leake on Contract, 4th edition, p. 826, and the cases there 
died.) 

On the whole, therefore, we think that the plaintiffs are so 
far right that the defendant 1 was not entitled, without theii 
consent, to grant the mirasi lease to the ddendant 2, and it must 
be declared that the lease does not bind the plaintiffs’ share in 
the land nor does it affect the plaintiffs’ right to joint possession. 

The plaintiffs’ claim to interest must he disallowed. 

For these reasons we mu^i reverse the decree under appeal 
and make a deciee awaiding joint possession to the plaintiffs. 
Appellants to have their costs of the appeal ; the other costs to 
be borne by each party. 


Be cue reoetmh 

0. F. K. 
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Btfot\ Slj* Qlih.f Justice. 

IN EH TIirSTEES a-td UORTLLkGi:^^ POWERS ACT (XXVJII or 
1860) 

AXD 


IN EB T1U:ST OF SITETTI EIIULPANBIIO^ BANLAS'L 

Sia GUEIMBHOY EBRAIIIM, Baht , axd axother PuTiiiONEfiB 

Trustees and Mortgagees Poicers Ad {XXVIII of lS6<>)—Tiust-deed-— 

Application bg trustees to diveit funds io oilier oliedb — Trusteed opinion— 

Ogprls doct} me. 

Tlie snrvivin;-:^ Irusloes of a fond I'lanJed wi^li tlio Oujtct oi distiibiituig 
food amoiigsi. poor peiaun^ as niiglit assemble at 031 tain srated times and 
X^laces poiitioned tlui Couii under iiociion J 3 of the Tins tecs and ]\rortp:agoos 
Powers Act to diveit the fniid (o iii.n*.* purposes on the grounds tliat in 
tlioir ophiKni the chirity i ended io puipaiise the rOwip*enls Uioreof and to en- 
courage tlinttleS':iiO'«s and laznn^ss and vigraucy and io x>rodnc3 other 
imdesiialdc jesnll-, ihai th-'‘ donor's Intention Nva? to benchi the ])i>oi* of 
Bombay and the best waj to «air\ oat his inieiition would bo to <le^’'(JLo tin' 
trubl f'Uids to the cdin ation of pool bo\ 

tint iln ax)]»hciti''n w.is tmtlrelv mUcoiuoived so far as the A( I was 
(jonceroed as the woid •' tmslt‘e‘> ’ }n.> ])oen delotel in soetiou 4'J oC the 
Trustees and .Yoitgagoe'. Powoi’s Act of loS>2. E'.on if Uio Act applied tlic 
f ourl eoiild not undci. section 13 do raouo tin 1 give aJviee or due tioii'- li 
could not pass any Older winch woukl hi any v.\;y alter the dutaes of the 
trustGOs under t.ho tuist-ilced. 

Heidi farther^ on iho inoilts of the application that the tiustocs had no justi- 
iicAtiou foi coming to the Goiiit to U'v and got their duties iindcn the trust- 
deed altered according to their ideas of wlnt was lit and proper* 

In re Weir IIvspUalG), rofeire.l to. 


The matoriod facts of this case are set out in the judgmeat. 
Jiniiah for ilio applicants. 


ScoTTj 0. J : — This is an application purporting to be made 
under the Trustees and Mortgagees Powers Act XXVIII of 1866 
and in the matter of Sheth Khulfanbhoy DamanPs trust by the 
surviving trustees. 


(1) [1910] 2 Ch, 124 
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The petition states that Khnlfanbhoj^ Damani^ a Khoja Maho- 
inedan merchant^ purchased two Government Promissory Notes 
o£ Es. 5^000 each for the purpose of establishing a charity for 
distributing dry food to the poox-^ and by an indenture of trust 
of the 14tli of September 1857 assigned the Government Promis- 
sory Notes to, and deposited the same in the Bank of Bombay, 
ill the names of the parties to the deed of the second part for the 
benefit of the charity. The trusts particulaily described in the 
deed are the purchase of rice and other articles of food, namely, 
roasted gram, parched rice, beaten rice, and grain called cI7iam\ 
and the distribution of the s imo every Friday morning at such 
hours as the trustees might fix for the purpose amongst such 
poor persons as might assemble at that time for the purpose of 
receiving the same at or near the mosque or Dargah of Syed 
Mahomedshah belonging to the Khoja caste situate in Chatri 
Sarang street, without regard being had to nation, caste or 
creed« And it was also declared by the deed that such distribu- 
tion and all questions relating to such distribution should be in 
the absolute and uncontrolled discretion of the trustees for the 
time being. 

The trustees state tliat the distribution of food has for the last 
thirty *five or forty years been of baked wheaten bread called 
Nan at or near the donor^s ret^idenco at Nishanpada Road every 
Friday, The cost of such di'^tributiou amounts to a sum falling 
not far short of the income of the fund. 

The petitioners state that they are convinced that— 

Tins chant}" teiida to pxnpeiise the recipients theioof and to encourage 
(liriftlessiiess and laziness and -vagrancy and to piodiice other imdesirablo 
results* The persons, who receive the benefit of the charity, are not poor at all 
m deserving but are able-bodied vagrants capable of earning tlieir livelihood 
by manual labour The di'^tribuiioir of broad once a week does no good at ail 
to anyone. The disU ibutioir of grain as provided in the trust-deed would be 
tbo merest waste of nioirey. The donor ’b intention was to benefit tbo poor o£ 
Bombay and the best way to carry out his intention would be to devote the 
Uustiundsto tiro educatron of poor boys. The distribution oC grain might 
have been a desirable form of charity in 1857 when the trust-deed was made 
although that too is doubtful, but at the present day it is utterly useless as a 
means of relieving distress, and on the contrary increases the evils of poverty 
to a serious extentt Several charities of a useless nature have recently been 
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uivejU'd b}’ this Houoiiuible Uorji into useful clianxiois and tlie pv.tilLontis 
piaj'- that iho bauic coin so be adopted in ih.h case to the prcat bcncfii of 
people 111 neo'l,’' 

The application is appaicntly made under a section of an Act 
wbicli docs not apply to tiusfcce-, b^'caiise the word fciustccs 
lias been dedetod in section 43 ot the Trustees and Mortgagees 
Poweis Act by the Tiusts Act of iSS2. The petition must^ 
therefore^ fail in that it is entuely misconceived so far as the 
Act is concciiied. Even if the Act applied, the Court could not, 
undci section 13, do more than give advice oi directions. It 
could not pasa any older which would in any way alter the 
duties of tile tiubtees umler the tiust-decu. 

With reg.U'd to tlm ineiits ot the application, it is dcMiabie, 
luiMiig legaid to the iuMiimney oi sucli applications m thL 
Court, to call aitentioii to tlieicceiit pi onounceinciii of the Court 
of a])peat in England with regard to Copies applications, deliver' 
ed in the case oi Ju )q Weir IIcspitaW^K 

The Master of the Rolls there said 

TIic jlist duly of the OoiUi, to con-tuio tli-j will, and lo giro oiiett to the 
cli Jiiiable dnociioii'' oi ih" loniidci as-Din.nipg thorn nut to he open to ol/jCvdioii 
Ml the giouiid of piduio policj. The Coin t does not coiisidoi whether those 
dnection'? are ^\i?8 Ojl wh.otlui i nioic 'generally hcneiicial application of the 
tcotuhnh piupcit\ iiiight not be found, Iheie aie many cliaiitaVo purposes 
T\ hull, at^oldillp lo iiiodern vieiv> aie pioluctwe of moic haini than good — for 
t.\aiupio, doles m moiki ni kind, jiui, .’.[miL fiom sudi st du-oiy pouer a-, lo 
oxpiossly confeiiedby victim 30, of the Endmvod ‘"drjoL Aet, ISO'), iho Couifc 
must give eifect to a lesstatt'i’s diiotyhons us to doles ’ 

In my opinion the tiustecs had no justification for coming to 
llie Oour.- to try and get their duties under the tiust-cleed altered 
according to their hleas of what is fit and pioper, and they inibt 
pay the costs ot the aprdieation out ot theii own pockets. 

It is, however, said that an application was necessitated by the 
fact that the Bank of Bombay declines to credit the interest on 
the Goveriiment Paper, the subject of tlie tiust, to the account 
of the petitioners as surviving tiustces, without an order of the 
Court ; but it is clear that the reason tor this objection on the 
part of iho Bank of Bombay i*-, that the trustees ha\ e not taken 


(i) [loiol 2 Ch 12A .it p 13 i, 
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proper steps to have the Government Paper put into their names 
as survivors. Any order which is required could have been 
made upon an application under Act XXVII of 1866. But no 
such application has been made, Therefore, I do not think the 
trustees can save their costs by any leference to the* objection of 
the Bank of Bombay. 

I, therefore, dismiss the petition, ordering the trustees person- 
ally to pay the costs of the Advocate-General as between 
attorney and client. 

Attorneys for the applicants: Messrs. Vcbjeloio^ GalahcJiandy 
Waiia ^ Go» 

AHorneys for the opponents : Mcosrs. LiMlc ^ Go. 

Aj}2)lieaUon Jismsbed 
B. N. L 


ORIGINAL CIYIL. 


J3efo} e Ur Jmtten Beaman 

{/HOBBY SHRIGOPAL CHIRANJILxVL and othubs, Plainti^is, 
i\ BHANALAL GHASIIiAM, DrrLNDANT'^ 

JL%nuhdion--^I)cht entered m schedule filed hy Insolieni — Achnoteledgmenl — 
Limitation Act {IX cf 1908), heHion 10. 

WheiG ail liisolvoni iiab wiittou down a debt m Ins scbediile, as owing tliit 
debt to a named peison, and lias signed tlit schedule, that is a sufficient 
acknowledgment, undei section 10 oi ibc Indian Limitation Act (IX of 
1%8), to extend tlio peuod of iimitat’on. 

The defendant firm drew four hundics on Mansaram Chajulal, 
one for Es. 2,500, dated 26tli December 1906 and payable SI 
days after date, and three for Rs. 2,500, Bs. 2,000 and Rs. 1,500 
lespectively, dated 20th January 190? and payable at sights 
All these were negotiated by the plaintiffs, in Avhose favour they 
were drawn, but subsequently, in consequence of the diawee 
dishonouiing the hiindies, the plamtifis had to pay the amoimts 
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thereof to their indorsees. TiiCbO amounts they emlcavoured to 
recover from the defendant Srm, bub without success. 0)i 4t]i 
March 1907, the parbncis in the defendant firm filed their petition 
in m'=;olveney; and a \ estinu: order was inadc. On ISth Tdoich 1007, 
the in^(7ivents lilod t-hcir schcvliilo, in whidi (I/iU/ alia) they 
entered a debtor ils 7^o79-9"0 as due to the plaiuti&b in rc'^pcct 
ui llio atbrcmcntioned huiidics. 

The plaint ids filed this suit on 16th Maich 1910 to ^eco^e^ 
tlie sum of S-s, 7.679-0-0 from the defendants. The question of 
limitation \vat» raised^ but the plaintilT^ contended that tlm entry 
of the debt in the schedule was a siiificient acLnowkdgment 
wntliin section 19 of the Limitation Act, and that the suit was 
not barred. 

Jiu'.iaJt appeared for the ])laintids 9 

Jaihf'^jliai appealed for the dciendant. 

JjCXM J. ; — An interesting and as far as India is ceaieerncd^ 
I believe, an entucly new point has been laiscd in this ease. 
The defendant contoncls that the incliusioii by him of the debt 
sued tor m his schedule, vliile seeking the benefit of the In- 
solvency 7vct, not an aeknowle<lgmcnt within the inoanijig of 
section 19 ut the Indian Limitation Acr, and docs not extend tlie 
period vilhin which the plaintiti Criu bring diis suit 

M}'. Jafier has cited four EnglLh cascb \\ i 

IjX jva'fe , Davies v. Drhvarrls^^^ , CouHtisnj v, 

Williams'^i) wliich appear to be exactly in point. The English 
Courts seem to liaxm felt no hesitation in deciding that the 
mere includon of a debt in a Bankrupt’s schedule was not 
such an ackncwlcdgment as the ia,w loqiiircd and would not 
operate to extend the period of limitation. The reason of 
those decisions scorns to be that in Enghuid the law roipiircs 
such an acknowleugment to Lj a legal, and a legally enforceable, 
promise to pay. The leainod .ludgcs do not appear to have 
lounded their conclu-iions upon a proposition to be found in 
the text-book writers {rule Banning on the Limitation of 


a) {1858) 2S L J* Q. B. 23 . 
(5) (1805) Si L.J. Bank dt. 


0) (1S51)7E2c1i.22. 

(9 (184d^) 13 L. J. Oh. 161. 
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Actions, 3rd Edition, p. 250) that a Bankrupt cannot give a valid 
acknowledgment, and a perusal of the cases cited in support of 
that proposition suggests that the point is diiferent. Had this 
formed any part of the ground of decision in the four cases 
mentioiieJ, the Judges would surely have adverted to it. 

The English Courts were administering the law contained in 
the Statutes, of 21 James, o. 16, s. 3 and 9 Qeo. IV, c. 14, s. i. The 
language of those Statutes is much narrower than, and easily 
distinguishable from, the language of the Indian Statute of Limi- 
tations. Section 19 is couched in much wider and more compre- 
hensive terms, and is advisedly made to embrace every ease 
in which a debtor has acknowledged and signed or has made in 
writing and signed an acknowledgment of a debt, although the 
acknowledgment may not havo been to the creditor, or may 
have been accompanied by a refusal to pay. In such cases the 
reasoning of the English Judges would not apply. Reading the 
language of our Statute in its natural sense, I do not soe how it 
can be successfully argued that when a debtoi puts a debt down 
in his schedule, which he signs, this is not an acknowledg- 
ment in writing duly signed, of that debt, although it is not 
made directly to the creditor, and might not be a legal promise 
to pay. Our Statute advisedly contemplates a much larger 
class of cases, and seems to rest upon quite a different principle 
from that which the Couits in England have applied to the 
more restricted language of their Statutes. Broadly the Indian 
law on this point is that when a debtor has deliberately (this 
is guaranteed by the conditions that he must have used writing 
and signed it) acknowledge! a debt, he will not be allowed 
to repudiate it, as from its moment of incidence, but only as 
from the moment of that confession. This is something like 
estoppel, though it is not estoppel. It might be difficult to place 
the underlying policy of section 19 of the Limitation Act, exactly 
among our legal principles. But it is plainly different from 
the narrow ground of the English cases, refusing any extension 
of the peiiod o! limitation, except upon what is a legal and 
legally enforceable later promise to pay. And I am quite clear 
that where an Insolvent has written down a debt in his sche- 
dule, as owing that debt to a named person, and has signed the 
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scliodulc^ that K a sufficient acknowledgment under section 19 of 
the Indian Limitation Aetj to extend the period of limitation. 

1 may observe in passing, that in En.gland time would not 
run against an InsoUent after the vesting order, for the reason 
that all his assets theieupon vest in the Official As'^iguee as 
trustee for the creditois. But there does not appear to be 
anything in our Statute of Limitation, to stop time running 
once h had begun to run for any such reason. 

K. -Mel. K.. 


APPELLATE CIVIL. 


Vx/oif Afr Jdbtke Ch'trttluailar and J/r. Justice Heaton, 

HUBSEIXKIIAN BARDAhKHAX (origival Beit^daxt), Appkllant, 
/. GThAB IvTTATVM. oi- iiUSSElNKHAN SARIHEKUAN 

(ORIGIXAL i'LAlXTUr), KrbPOXDi 

MaliOimJan laiv — dourr — Faymc'nt of — Restitution of 
(onjtig'd jujJiis — Conshm>oji>on cf imiHiagC'-- Suit for prompt doner not 
jriCiud'me before ooutnrnhiotiun* 

ITjhIor AiahvHiitdan Lv,, tLr Com i may hold tliai tlic \slu^le of tlio <hmer 
3-^ iJi casus where bo spet lUc amonut of the dower bas been doclared 

e\igib]o and thera has Icon no evidence^ of whit is cubioinaiy, 

Fatma v. Sadruddm^)^ folloT^cth 

Piompt dow.'*r (/.e., 'mnajjal) is pijable inmiod lately on the nuiiiage 
taking phne, and it must lie jiaid on doniniul It is only by piynienfe of tho 
]n'ompt dower that th? hughand rnthled to coiKuinmate the niraaiage oi 
iniow. Ins conjugal ughis. TheulVa* the iii-lil to lostitni ion, so fai fiom 
he.ng a coiuliii'ni piect,!?. nt lo the paMoeut of proinj-t dower, arises ouIa aftei 
the dower his Ijccn ]rii u 

Jiance Kh'/oco vii'ia i. F foiloived 

SecOiB appeal ironi the decision of G-. D. Aladgavkar, District 
Judge or Smart, confirming the decree pas.^ed by N* IL Majmun-* 
dar, Joint Subordinate Judge, at Surat. 

* Second Ajipc.d Xo. 3. ',5 of 1910* 

<0 (ISOd) 2 how. ir, t\ R. 291. 


(2) (1870) 13 \V, lb 371 (Civ.). 
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Suit to recover the amount of dower. 3911. 

The plaintiff sued her husband (the defendant) to recover Hussjsin- 

from him the sum of Es. 593 being the unpaid portion oi the Safdaiman 

dower. At the time the parties were married the amount of gulab 

the dower was fixed at Es. 750^ out of which the pkintitf KwAxuivn 

received Rs. 157 in the shape of ornaments. The marriage 

register was silent as to whether the dower was piompt or 
deferred. The defendant set up a custom that dower could not 
be demanded before divorce or death of the husband^ but failed 
to prove it. The defendant contended that the marriage had 
not been consummated; and that the plaintiff’s suit for the 
recovery of her dower was^ therefore^ premature. 

The Subordinate Judge held that the whole of the dower was 
payable on demand ; that there was no consummation but that the 
plaintiff was notwithstanding entitled to lecover the unpaid 
dower. This decree was on appeal confiimed by the lower 
appellate Court. The defendant appealed to the High Court. 

Mamlkai for the appellant (defendant) : — The lower 

Court has erred in presuming tlie whole amount of the dower to 
be prompt. See la^ma v, SadrucUin^^^ I Mimmi-oon-'nism Begum 
V. Imdadee ; Taufil^tin^nism v. dlmlmn Kamlar^'^ ; Bidan 

V. Mazhar Hmain^^ ; Zaheri Begum v. Sahna Begim^^^ Sircar’s 
Mahomedan Law, Vol. I, p. 351. 

The suit is premature, there having been no consummation 
of marriage. See Abdul Kadi') v. Salma^^'^ , MacNaghten, Pr. 

20 ; case xxxi, A, 3, case xxxv , Ameer Ali, Vol. II, pp. 363, 365, 

484, 435 (3rd Edn.) , Abdur Rahman, Art. Sl^Baillie, pp. 91, 

96, 101. 

J/. A, Slmh^ for the respondent (plaintiff) : ---“The suit is not 
premature, for prompt dower can be demanded immediately 
after marriage. See MacNaghten, Pr. f ; ib» 22 j Wilson, sections 
40, 41 (2nd Idn.). The right is in no way dependent upon 

(l) (1865) 2 Bom. H. 0 E. 101. (4>) (1877) 1 All 483. 

m (1848) 3 b. B. A. (K. W. P ) 185. (5) (1802) 10 Cal 689. 

in (1877) X AIL 608. (o) (1886) 8 AIL 149, 
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consummation of marriages. See AM%1 Kadir v, SaUrna^^^ I 
Ktmkiy Iloidin^^^ JLmidipinesni Bibi v. ZohmMin ^ 

Bai Hama w Ahdalla ^^'^ ; Ahdnl y. Hmsenh^^K 

Manulhaij in reply, cited AlacNaghten, Pr. 7, 22^ 20 ; Baillie^ 
pp. 18j 91j 96j 101 ; Abdnr Ralimaii, Arts 14i^ 81 ; Sircar, 
VoL I, pp. 863, 484 , Ameer Ali, VoL II, p. 473 (Srd Edn.) ; and 
lIosseiaoQclJeoi v. Tajtmiusa^^^ ^ 

Chandavaekab, J. t—Two points of law have been argued 
in this second appeal. First, it is contended that the District 
Judge is wrong in holding the whole amount of the dower to 
bo prompt and the decision of this Court in Fatmci v. Sadrach 
is relied upon by the appellant'^s pleader in support of 
the contention# There it was held that, where no specific 
amount of dower had been declared exigible, and there was no 
evkknee of what was customarj", it was not an error in law for 
the Court of facts to hold one-third only of the whole amount 
to be f^xigible during the life of the husband, the remaining 
two-tlnrcR being payable on h.U death. The decision in ques- 
tion lays down no inelastic principle of law, but merely points 
outivliat, in the circiimst«nnce8 ot the case, was an equitable 
lule to follow. The learned tludgo is, therefore, right in holding 
upon the facts o£ the present ca&e that the whole is exigible* 


Next, it is urged that in the ease of prompt dower, the right 
of the wife is dependent upon, and does not arise until after, 
consummation of the maniage. According to Mahomedan law, 
marriage is a ei\il Cimtract and (lo^Yer is a necessary result of 
it, b.dag ,i pari of the con-ideraiiun for her agreement to become 
her hud'aiid’s vrii'e by eunsiniijiiaiing tlie mavdaget Jl/cfstAr/,^ 
dihih \\ Ams'. '.b'* 'h Consummation is not a consider- 

rjJmi for ih^ i . u*:‘h;,.,.c ■niracf Vat- Is pciroriiianeo of tlio contract. 
Pisaupt <1 > 0 - r ir i- cubed) is payable iiiimediately on 

the biking place, and it mu, t be paid on demancL If 

it wcie payble on consummation, the authorities on Maiiomedan 


lu asi».) s All. no. 

11 yn 327. 
(5^ (i8’.0j J7 (Vi. 070. 
H) iiouo 122. 


(') G Bom. L R. 7i3, 

('0 (nu) \X. 11. (G ’p. No) 109. 
U) aSCCj 2 Bom. IL U, R, 292. 
('■} (1900)23 Mad, 37i, 
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would have said bO instead of using the word ^^demancL’^ 
And this is in aeeorclance with KimM v, MouUn^^\ where it is 
said : — The Muhammadan matrimonial contract involves separate 
and independent contracts by the hubhand and wife. The wife 
is by contract bound to submit herself to her husband and be 
is bound to pay the prompt or other dower according to the 
contract^ or if no sum agiced on, according to the provision of 
the law. Each has a sepaiate remedy against the other for 
non-performance of the contract.’^ In Manee Khejoamnis^a v* 
Manee Fi^eestmmu^\ it was held that, under Mahomedan law^ it 
is only by payment of the prompt dower tint the husbmd is 
entitled to consummate the mairiage or cnfoico Ins conjugal 
rights and that unless delay is stipulated for and agreed to, it 
should be paid at the time of the marriage/^ It follows that 
the right to restitution, so far from being a condition precedent 
to the pa} ment of prompt dower, arises only after the dower 
has been paid. 

I he decree must, tlicrefoic, be confirmed with costs. 

Decree confivmect 

E, E 

(1) (1888) 11 327. (3) (1^70) U IV. E. 371 (Civ) 


APiLLLATE CIVIL, 


Before Sir Basil Seoti, Kt., Chief Jtts tire, and Jn^ilce Batchelor 

KASHlBAIj WIDOW or BAXESII (oaiGi:s*AL Op^oI^E^T 2 ), ArpELLAifT, 
% MOBESHYAB EAGHUNATH, i by his g-uarbian moxhbe 

SITABAI (original Petitioner), Eesponblnt.-^^ 

Umda Law '^Mitahsliara — Inheritance — Batcrnal nncle\ giandson — 
Patanal melds ivHow, 

Among Hinclns in tlie Bomhay Prondency governel by tbo kw of tlio 
Miialvsliara, a paternal nneio’s grandson is to be prefeirod as an heir to a 
paternal iinele & widow. 
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Appeal No. 158 of 1910. 
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UAGilUN'ATII. 


Appeal ag’ainht the decision oi K. Barlee, Assistant Judge of 
Pcoiia^ in the matter of an a.pplication for Letters of Admini- 
stration . 

Quo.'scion of inheritance aceor<ling to Hindu Law. 

The following table shows the relationship of the parties : 

Ivrishna. 


JShivninu Vinayau:. Tatya— Ga,ncsh=:= 

I 1 Chandrabhagabai* Kashibai. 

1 I 

E aghunaiJi. Kocho.Ji var 

I (deceased^ 

Morosiivar 

(applicant). 

Kaelicdivar ditu on the 1/Jih October 1908. Thereupon the 
ajiplicrnu Iba’t'slivar, a r.iiiiOr, represented by Ins certilied 
goarddeu his updln ]• bitabai; applied for the Letters of Admini- 
struti'.ai id tin. estate of the dcceasecL The application was 
opj.O' ‘d ] y 01iaiulrabliagal)ai and Kashibai claiming as wudows 
of ih(. fjoiraju aajdii'h^fi of the deceased. The Assistant Judge 
relying on ilio decision in JlanlL-ca v, Ediugapafl^ passed an order 
granting 1 letters of Adiuirjistval.Ioii to the applicant on his 
furnishing secudty. 

Opi onciiL 2 Ivashibai appealed. 

-7, IL fi/u^^/fure for the appellant (^opponent 2). 

J\ I), JUiidi? with If. Z)h Pdl'f' for the respondent (applicant)* 


ijUsjstion which we have to decide is 
wlmiii^T amung IliuOus in this presidency go\*eriied by the law 
of the ilit.ik>hara u paternal uncIe^s wido\v or a paternal uncle^s 
graudisou is to bo preferred as an heir for the purpose of gnint 
of Lctt*'*rs of Adinmisiratioii. That the paternal nucleus wddow’’ 
iMi polrtija iiadfiJa cligilde for inheritance results from the 


decision in ihipnUtid v, wliich was 


{1} (j8:‘2) h\ lUm. 7 JO. 


(^) (1876) 2Eoni.383. 
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afSrmed by the Judicial Committee. The question which now 
comes before the Court was anticipated by Mr, Justice West in 
his judgment in that case in the following passage : — 

The recognition of the -widows of gotraja-sapindas as themsolves gotnija- 
i,apindas^ howereT slender the basis on which it originally rested so far as 
collaterals are eoncerneeb has become a part of the customary law wherever the 
doctrines of the Mitakshara prevail, and the Courts must give effect to it 
accordingly. Whether, indeed, the widow of a collateral should take before the 
son or grandson of the same man, may admit of question. The mother of the 
propositus takes befoie her son or giandson, and a like precedence is assigned 
to his grandmother and great-giandmother ; bnt brothers’ wives, on the other 
hand, are not mentioned between brothers and their sons ha ^ajnavalkaya’s 
text, nor has Tijnyanesvara found a “Special place for them or for a desceiidant’b 
widow as he has for the daughter’s son. Although, therefore, a woman, become 
a member of her husband’s family, takes the benefit of a rule resembling that 
of the Roman Law . . . yet as in that law the widow's right of inheiitanco was 
limited and of late introduction, the ‘ gradus ’ applying, in strictness, only to 
blood relations, so analogy may be thought to lean somewhat to the preference 
of the eldest surviving male as representative of any branch to the widow of 
any collateral in the same line ; bnt the point cannot be finally decided until it 
arises in the proper form. It is enough for the purposes of the present case 
to say that a widow in a nearer collateral line has precedence, according to the 
Mitakshara, ovei a male in a remoter line ” (pp. 414, 445). 

In a subsequent passage he slates that— 

If the foundation of the rights of widows of gotmjas under the Mitakshara 
is slender, under the Mayukha it may be called almost shadowy ” (p. 447). 

In liaeliava v. Kallngapa^^^ the Court gave effect to the 
opinion thus expressed by West^ J.^ by holding that a paternal 
uncle’s son was to he preferred to the widow of another paternal 
uncle of the propositus. Mr. Justice Telang expressed the con- 
clusion of the Court in these words ; — 

When it is remembered that the widows of collaterals among tlie gotmjas 
are not specifically mentioned, even in those works like the Mitakshara where 
collateral males, like uncle’s sons, etc., are expressly named ... it seems to be 
the fairer interpretation of the law to hold, that a female gotraja-sapinda in 
any one line cannot exclude any male properly belonging to that line *’ (p. 720). 

The question then is whether the paternal uncle^s grandson 
can be said to be a male properly belonging to the line to which 
a paternal uncle’s widow belongs within the meaning of that 
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3\)2 


THE IKDIAN LAW ESPORTS. [YOL. XXXY. 


irai. 

Kasiiixjai 

f. 

-MoussiirArv 

KA(UlT7NAriI. 


jaugmcnb. In dealing Vvitli the cfaL-siioii of lines oE doscciiu 
Mi\ Justice Tclang makes the following observations : — ■ 

“ III tlie MitJiksliara, Ch'^ptor II, S^}c. 5. ri I — 5, it is laid dowu, lliat the, 
propmrjuitv ot g t) lo ik‘tovinkiod liv hue? oT dcpccut — iLat is to say, 

tile inlieritani.'e is t<» ^0 iiviit u.i ilio lire Ttlio \vovd in the oilgiivd is .\\L/da'n^‘\ 

llterall}”, ' oontinnation b "p.iteinal guuidfciL.l'icr,ilicn,iTidefaiiltoinri3- 

on? in that line, of {Le pateru.il grea!-‘jranc!fatlier, then of the palcmal greet- 
great ‘grandhi oh. r, and s » f(n*th. Xovr cidinarily tliei’e can bo no doubt that 
each 01 Ibchc linos must l-e treated as lOj iro sent ed, or “ eontiiraorl by anj nu.'lo 
meinbcrholonging to that lino in pvefereiiv'O to any female. As in an nndiyided 
family no ft-niale moiuber of the iarniiy would be oidinnrlly regarded as re- 
pres«iting ihe faniih •\\lilio any male ^nemh-Li* alive. ?o it should bo in the 
case < f the ‘iii.os ' to y/hich tlie Al'talohcire. ’ef}i 3 '' (t, 7iy}. 

It iiTis been laid down by the Judicial CorninitrGo that the lino 
of sauitifla^ iiielu^los descendant- in rite Gth degree ; Bh^jah Bam 
Bintjli \ . Bh'joh Unnr The re.^pondent as irncle^s grand- 

son of the propositus is third in descents iVom the grandfather 
from whom the lino of collaterals springs, and therefore well 
within the line, Thi^ is not 'iispnied; but it is argiic'l that the 
lines of collateral arc*, according to the bettor opinion intcrrr.poed 
after the second in die^tccni from ih-o a.iec'jtor fron. whom they 
spring raid that ihe ihird in d.e^cont is postponed both to tho^ 
first and •^ecend in descent in suoie rcinoto colhitcral linos and 
also to the bjst four in descent in ail earlier collateral lines. The 
argument is supported b)* reference to \\ LahhrnUmrd- 

and to the article on sapifida relationship in Appendix 
III oi Mandlik'te Hindu Law* Tlio views expressed in tlicso 
authorities have by no moans obtained universal acceptance ) 
the argninciits in favour of an uninterrupted line oii six descend- 
ant ,sb; 3naie ancosto3's a3;c to bo 

iound in and Eahim'% Hindu Law (OrdEdn.pn. HI — I2ij) 
and BaM Cfi a .> We do not think it necessary 

in this case to uisciw.'^ tlio ra’guiiiei:b. on either hide in connection 
■with tli-N diilicult question as tlic docisions of this Court to 'which 
referenee has been made wvmld not in our opinion justify tiie 
preference of the widov/ of a (jidfaja^sapUrJa to any male mpimla 


fi) (J870) IS Moo. h A. 373 at p, SOi. (3) (1882) 5 Mad. 201. 

(«*) (1901)2*1 All 128. 
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withia tlie six clegcees of tlie same Hue for the purpose of inhedt- 
ance among collaterals. 

The griiidson of the uncle is^ therefore^ to be preferred to the 
widows of other uncles of the propositus. 

We affirm the order of the lower Court. The parties may 
have their C 05 ts O’lt or the estate. 


Decree affirmed* 

G. B. B. 


APPELLATE CIVIL. 


Befo^'O Sly Badl Scolti lit,. Chief JicsHce, ami Mr* Justice Batchelor. 

LAKHMICHANB REWAGHAND (oeiginal Petiiiokek), Appellant, t?. 
KAOHUBHAI 0-ULxiBC E AN I) and othees (obiginal Opponents), 

■EESPOii^ DENTS. 

Oiml Froeedit-re Code (Act V of 1908), Order J, Bide 10 — Limitation Act 
(IX of 1008), Article 171 — Barliiioh suit — Death of a party — Ahate* 
ment — Application to set aside the abatement — Limitation of si'vty days — In 
a pari iiion salt ail parties should he before the Court — Inherent po%oer (f 
the Court to add a party at ary stage of the suit for the ends of justice* 

On the 6th April 1892 the plaintiff obtained a deciee for partition and died 
in October 1893, leaving him surviving a minor son, who attained majority in 
Pebniary 1007. At a very la^ e stage of the execution-proceedings, the son inado 
an application on the 16th xipril 1910 for the issue of a commission to effect 
partition according to the lights declared in the partition decree. 

JJsW, that as soon as the Civil Pi ocadure Code (Act Y of 1908) came into 
force the suit abated so far as regarded the applicant's father Vi?ho was a party, 
and the application to set aside the abatement by adding the applicant as the 
legal leprc&ontitive of the deceased not having been made within sixty days 
under Article 171 of the Limitation Act (IX of 1908), the application was 
time- barred. 

Seldi further, that in a partition suit all the paities should Tbe before the 
Court, and that there was nothing in the Civil Procedure Code (Act Y of 1908) 
limiting or affecting the inherent power of the Court to make such orders as 
might bo necessary for tbe ends of justice. 


1911. 


Xashibai 

m. 

Mobeshvar 

Kaghunath. 


1911. 
April 10. 


^ Appeal No. 51 of 19J0 from order. 
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KACHITEFr^T 
(lh% ^BcriAyj). 


Appeal from an order passed by D. G. Medliekar^ First Class 
Subordinate Judge of Poona^ in the matter of an application for 
execution of a decree for partition. 

In a parcition suit, No. 90 of 1S91, beUveen one Reivacliaud 
Gujar as pkintitfand (1) Kachubhai Giilabehand, (2) Nyhalchand 
Shirchandj (3) Sarupeband Shireband, and (t) Harakchand Dip- 
eband as defendants, tbe Court passed a decree, dated the 5tb 
April 1892, Tbe plaintiff died in October 1893 leaving him. 
surviving a minor son Lakhmieband, ^Ybo attained majority on 
the vth February 1907. On tbe loth April 1908 Lakhmieband 
made nn application for commi.ssion to effect partition of non» 
revenue^paying immoveable property uii'ler section 390 of tbe 
old Civil Procedure Code (Act XIY of 18S2), but the Court, on 
the 28tb November 1908, held tbe application to be time-barred 
and rejected it under section 3G8 of the same Code. Tbe applicant, 
thereupon, appealed to the High Court and in the appeal lie with- 
drew the application. 

Subsequently Lnklimicliand on the 16th April 1910, preferred 
an application under Order 26. Pule 13 of the Civil Procedure 
Co<le (Act V of iOOS) Tor the? issue of a coniinission to make a 
jjai'iition aceoi'ding to tbe liglffs declared in tbe partition decree, 
llio dci'endanis opposed the application on the ground, among 
others, that it was not tenable inasmuch as it y/as not made 
within the time allowed by law for the substitution of tbe 
applicant^s name as required by section 36S of tbe Civil Procedure 
Code (Act XIY of 1882). 

The First Class Subordinate Judge rejected tbe application on 
the grounds that tbe suit bad abated long before the presentation 
of tbe application, that it wnxs not proved that tbe applicant was 
prevented by sufficient cause from continuing tbe suit, and that 
the application did not contain any prayer for setting aside tlie 
order of abatement. 


Tbe applicant prefeju’cd an appeal 

5. Jl. llakhU for tbe appellant (applicant). 

Cu K. DmnhhiT for respondent 1 (opponent 1). 

Scott, 0. J. We think that tbe suit abated as soon as the 
Civil Procedure Code of 1908 came into force so far as regarded 
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the applicant's father who was a party^ and the application to 

set aside the abatement by adding the applicant as the legal laksmi- 

representaiive; not having been made within sixty days^ is barred 

by Article 171 of the Limitation Act of 1908. It is obvious, 

however, that in a partition suit all the parties should be before OunABoiaim. 

the Court. The suit has actually reached the stage of a 

commission to divide the property, and the applicant is a 

sharer. Nothing in the Code limits or affects the inherent 

power of the Court to make such orders as may be necessary 

for the ends of justice, and under Order I, Rule 10, the Court 

may, at any stage of the proceedings, order that the name 

of any person whose presence may be necessary in order to 

enable the Court effectually and completely to adjudicate upon 

and settle all the questions involved in the suit, be added. We, 

therefore, older that the applicant be added as a defendant in 

the suit, being bound by all the proceedings up to date. 

Costs costs in the cause. 

Order sei asuh, 

G. B. B. 


APPELLATE CIYIL. 

Before ifr. Justice Olmidavarhar and Mr* JusUce Meat on, 

SUBRAYA BIN YENKATESH BUDDA SHITTI and othees (oeigxnal 1911, 
Plaintiefs), Appellants, lu GANPA alias GOVIND NARAYAN ISfATK A:pnlll, 

AND OTHEBS (OEIGINAL DEFENDANTS), RESPONDENTS.'^ 

Mortgage — Mortgagee failing to pag apart of consideration as provided in 
the mortgage-'deed'^JJailure of consideratmi-^Sudfsequent payment cannot 
he tahen as part of mortgage-deht-^Transfer of Property Act {IV of 1882% 
sections 66, 81 88 — Marshalling of securities* 

In 1896j G. mortgaged some lands (Serial Nos. 1— 10) to Y. for Es. 400, ot 
wbicli Rs. 200 vere paid in casb and Rs. 200 were to be paid to N., a piior 
mortgagee. Y. baviiig failed to pay to X., G. sold to defendant Xo. 5 some of 
the lands mortgaged (Serial Nos. 6 — 10) and other propeity and redeemed N.’s 
mortgage by paying Rs. 200 to him. Subsequently Y. paid Bs. 200 to G, 

Second Appeal No, 797 of 1907, 
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Shorfclj' affcenvaixls G morigagod scmio more lanclR (Serial Nos. 1^ 3, 4 ami 5) 
to defoiilant No. 4 for ils. 410. The defendant No. 4 sued on liis morigiigc 
and obtained a decroo Jigp«aisfc G. In execution of the decree the Iniid^!, 
Serial N'''-. 1. 3* i, .1, %roro riH and v'oia purchased by dofendiiiit No. 4. Y. 
thoii hired on liis incrtgage treaiing it d< one for Es 100, to looover the 
amount by sale ci all iho ten niiniberR. The lower Courts rooognized V.’s 
mortgage only for 11s. 200, and graiiloi him a decree authorizing him 
to jiroeoed against Serial No 2 alone and if the sale-proceeds failed to satisfy 
his claim, to proceed against the other soiial nnmberB which were sold to 
defendants Noh. 4 and 5. On appeal : — 

IlelJ. that V. W.13 not entitled., to treat his mortgage as one for Rs. *400 ; 
since T. having failed to pay Rs. 20) ‘o N. cither at once or within a reasonable 
time, there yvUir partial failure of consideration for the iiortgago and the suh- 
sxpient payment of Rs, 2«''>) to G. hy V, couhl no' servo in lavv to undo the effect 
of that failure, as i j ]>iejuul*3 ’"he right" of dofent'ant No. 5. 

]1 77, furthor, rh. i) th ^ 0 ^ iit hul yiov'cr, noder bootion 83 of the Transfer 
01 Property Act (lY o’ to piss i:i sucli a suit a decree for sale, ordering 
that, in dduult of G. jivir.g, the mo Gg-igod property or a sufuoient part 
Giercnf be j'ohl. 

./hr rV// Tile pr.w’^ions uf sO'Ilon Cd of the Tiairder of Property Act, 
lh 82 , apjdy • .i]\ as bei\, leu r "cTitr .«:id his buyer, not asbetw:;:: a inortgageo 
id the M‘ll. <' and the 

appe.oi iVera mic* decision oi G, G Boyd, District 
Oudge of Konard, coniiiiiiing* the Joereo pjasuol by Iv, E* Natu, 
Hubordijiato Judge nt Kuiiita, 

Suit on mortgage. 

On the 3rd January 1836, Ganpa (defendant Xo. 1), as 
manager of a joint Hindu family coiisisbing of hiinscif and his 
two brothers, dxdon'lanis Nos. 2 and 3, mortgaged lands 
(Serial Nos. 1—10) to Venkaiesh Slietti (father gi plaintiffs) 
for 111. 400. Rs. 200 were paid in cash at the time and the 
remainder was covenautod to he paid to Nagappa, a prior 
mortgagee. Veukatesli failed to make tlio payment. On the 
10th July 18U 7, Ganpa sold some oi: the lands (Serial Nos. G— 10) 
and other property to Range (defendant No. 5) for Rs. 800, 
and out of the money redeemed Nagappa^s mortgage. On the 
15th March 1898, Venkatesh paid Rs. 200 to Ganpa. On the 
80th March 18DS, Ganpa mortgaged four more lands (Serial 
Non. 1, 3, 4 and 5) with Sliivrarn (defendant No. 4), In 1902^ 
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Shivraiii sued on bis mortgage and obtained a decree. In 
execution of the decree, the lands Serial Nos. 1, 3, 4 and 5 were 
sold and purchased by Shivram himself. 

In 1904^ the plaintiffs sued to recover their money (Rs. 400) 
by sale of the mortgaged property. The Subordinate Judge held 
that as the plaintiffs had paid Rs. 200 under the mortgage, the 
mortgage held good to that amount only, and that the subsequent 
payment of Rs. 200 which they made to Ganpa was no part of 
consideration for the mortgage and applying section 56 of the 
Transfer of Property Act, 1SS2, he ordered that on failure by 
Ganpa to pay the mortgage amount within six months of the 
date of the decree^ the plaintiffs should first put up to sale land, 
Serial No. 2, and if there was any deficiency aftec that sale, the 
other land Serial Nos. 1 and S — 10 should be sold. 


1911. 


Sir GRATA 
BIN 

Venkatesh 

v. 

Ganpa. 


On appeal, the Bistrict Judge confirmed the decree, but placed 
reliance on section 81 and not on section 56 of the Transfer of 
Property Act of 1882, in support of the order of sale. 

The plaintiffs appealed to the High Court. 

Nilhani Ahm^'amj for the appellants : — I submit we are entitled 
to a decree for the full mortgage amount, i, e., Rs. 400. The 
money that were payable to Nagappa was eventually paid to 
defendant No. 1, who had in the meanwhile made the payment 
himself. By accepting payment from plaintiff, the defendant 
No. 1 allowed the mortgage charge to be valid to the extent of 
Rs. 400, In any view of the case the defendant No. 4 should 
not bo allowed any priority in virtue of his mortgage. Further, 
the lower Courts have erred in restricting the plaintiffs^ right to 
Serial No. 2 in the first instance. The Court of first instance 
has erred in applying section 56 of the Transfer of Property 
Act, 1882 j and the lower Court has mistakenly relied on sec- 
tion 81 of the Act, in making the order. See Indtihid Mama 
ItajuY. Yernmilli StMaraijncln^^\ Lula Dilawaf Bahai v. Mewan 
Molahiram^^ and Bkihhari Das v Dalip 8mg¥^K See also Kishm 
Per shad Clowdlfij v. Tiparh Pmshad 


(1) (1882) 5 Mad. S87. 
m (1885) 11 Cal. 258. 


(3) (1895) IT All. 434. 
m (1907)34 Cal. 735. 
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P. III. Vinciarjov the respoiideiot. referred to JFelh v. 

Ticld V, and Gihsotb v« Seagrm^^^K 

Chaxdataekaii^ J, : — It is iidees^uy to state at the outset tlie 
facts found by the lower Court of appeal; so far as they aic 
material for the purposes of the two questions of law argued 
Ijofore us. 

The facts are brief!}' these* 

On the Srd of January 189(5, defendant Xo. 1 ; as manager of the 
undivided Hindu family consisting of himself and defendants Nos. 
2 and 3. mortgaged by a registered deed (Exhibit 42) ten lands to 
one Venkatesh Shetti; deceased, ropre'^onted in this litigation by 
the plaintifis, for a debt due fioni the family. The consideration 
f(a- the mortgage wao Bs. 400, of which Bs. SOO were paid at the 
time of its oxeculiou to the mortgager ; as to the balance, the 
moifgageo covenanted by the mortgage-deed to pay it to one 
Nagappa; a previous mortgagee of defendant No. I’s family- 

Venkatc.di Shetti, the mortgagee; liaiing failed to pay to 
Magappa,delVndant No 1 sold to defendant No. 5; on the iOth of 
duly i'^97, -‘Omc of the hxiuU niortgvogcd under Exhibit 42 and 
])r'p<iuy not co\oiO‘l by that d-ecd ; and by means of the 
proceoils of ilm srdo d*4eiidaut No. 1 through defendant No. 5 
rede^uned th*: ninrigage to Nagappa, 

On the loth of March 18!)S, Vcnkatcsh Shetti, the inoidgagec 
under Esilulnb 42, paid iu defendant No. 1 Rs. 200. 

On the 3(kli of March iS9S; detendant No 1 mortgaged under 
a registered deed (Exhibit Old diefendaiit No. 4 for Rs. 500 
fuur only out of the tea lands cuverod by plaiatiffls mortgage, 
Exhibit 12. 

in 3902, tic Liidant No. 4 sue J defendant No. I on his mortgage, 
and, in execution of the dccrue for .sile obtained therein,, became 
purchaser through Court of the four lands covered by his mort- 
gage. Exhibit 60. 

The result was this. Plaintiffs wore mortgagees of defendant 
No, 3 for lis. 400 under Exhibit 42^ but they did not, as agreed^ 

{'0 a 865} 30 Ch I> Vj2.it p 200. (1S52) 10 Hare 140 

(-0 (lbOS}20 litav 614. 
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pay Ks. 200 out of that amount to defendant No l^s pievions 
mortgagee, Nagappa, until after defendant No. 1 had sold some of 
the mortgaged lands to defendant No. 5 and satisfied Nagappa^s 
mortgage. Defendant No. 4, a mortgagee subsequent of some 
other lands mortgaged under Exhibit 42, became Gourt-pnrchaser 
of those lands in execution of a decree on his mortgage. 

Plaintiffs now sue to recover on their mortgage, Exhibit 42. 
Both the lower Courts have given them a decree treating their 
mortgage as one for Rs. 200 only, instead of Rs 400 j further, 
the Courts have directed by the decree that in the event of 
defendants Nos. 1 to 3 failing to pay the amount found due on the 
mortgage, plaintiffs should first proceed against that portion of 
the mortgaged property which is in the hands of those defendants 
and bring to sale the properties sold respectively to defendants 
Nos. 5 and 4, only in case the decree is not satisfied by a sale of 
the former. 

Plaintiffs impugn on this second appeal the correctness in law 
of both these restrictions on their right under their mortgage, 
Exhibit 42. 

Fiist, it is contended for them that as they paid the balance of 
Rs. 200 to defendant No. 1, they are entitled to treat the mort- 
gage, Exhibit 42, as one for the full consideration of Rs. 400. The 
finding of the Court below disposes of that contention. According 
to that finding, the mortgagee had kept the amount of 11s. 200 
for payment to Nagappa. He was bound to pay the amount to 
the latter either at once or within a reasonable time after the con- 
tract to pay. He did not perform the contract and defendant No. I 
was in consequence compelled to sell some of the mortgaged lands 
to defendant No. 5 and to satisfy Nagappa^s debt out of the 
sale-proceeds. There was, therefore, partial failure of considera- 
tion for the mortgage, Exhibit 42^ and the subsequent payment of 
Rs. 200 to defendant No. 1 by the plaintiffs could not serve in 
law to undo the effect of that failure, so as to prejudice the rights 
of defendant No. 5. Those lights are as of the date on which the 
sale to him took place. The plaintiffs^ contention, that the subse- 
quent payment of Rs. 200 must he treated as a future advance made 
tinder Exhibit 42 so as to entitle him to tack on the amount to 
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tlic sum of Rs. £00 paid according to its terms on the date oi its 
execution; ignores the fact that there was no contract for any 
future advance in that deed. Xor can the plaintiffs hold 
defendant 'No. 1 personally Ihljle for the sum of Es. 200^ the 
personal liahility having become barred by limitation. 

The next question is whether the lower Courts have rightly de- 
creed that; in the event of defendants Nos. 1 to 3*s failure to pay 
the decretal amount found due upon the mortgage, Exhibit 42, the 
plaintiffs should hrst proceed b}^ waj’ of sale against that portion 
of the mortgaged property wdrich is in the hands of the former, 
and that they should proceed against the property purchased 
through Court by defendant No* -1, hi case the proceeds of that 
sale are not sufficient to ext-ingui^iii the deei etal debt. The Sub- 
ordinate Jmlge relied on section 56 of the Transfer of Property 
Act in support of this portion of tlie decree. That section applies 
only as bcbwmcn a seller and his buyer, not as between a mort- 
gagee of the seller and the Imyer. The District Judge relies on 
section 81. 

Defendant No* 4 is now, no cioubt, a purchaser at a Couit-sale 
of of tile lands iiioi’tgagodi n lor Exhibit 42, But lieforo liis 
pucchn-o he had beejia ptiisue i origagoc under Exhibit 60, and 
the doeirino of law is thatn nioii-agwe, wdio'purchases mortgaged 
property in execution ot his decree for sale on his mortgage, 
becomes a purchaser !y e4oppcl: that is to say, he puichascs 
the interest-, of both the mortgagor an*I t;.e mortgagee; Ekevry 
JtLmip V. Lhujaija^'^, DofendtUii No. 1 is, therefore, entitled 
to ‘^ay that he must Iju ti’caied as a puisne iiiortgagoo for the 
purposes of plaintbiV morigage, arnl that ho inu-.t bo allowed 
the bonellt of section 61 of the Ti’insfer of Property Act* 

Jiut tlien that section requires that the imisne mortgageo 
.shoiihl have had no notice of the former mortgage. Here it is 
found by the Courts below that defendant Xo, 4 had notice. 
Section bl, therefore, cannot avail him. 

Thongli the decree of the Court below cannot be supported on 
the groumi of either of the sections mentioned, the Court has 


G) {IS73} 5 Ton]. Safcp. 5, 
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power^ under section 88 of the Transfer of Property Act, to pass 
io such a suit a decree for sale, ordering that, in default of the 
defendant paying as directed by the decree, the mortgaged 
property or a sufficient part thereof be sold. The lower Courtis 
decree, directing the sale of the portion of the mortgaged property 
which is in the hands of the mortgagors (respondents Nos. 1 to S) 
first, before the appellants can proceed against the property in the 
hands either of respondent No 4 or respondent No, 5, must be 
upheld as being in substantial compliance with section 88, unless 
the appellants are able to satisfy the Court that the direction in 
question has prejudiced or is likely to prejudice their rights ; 

V. No such complaint having been made 

in the lower Court of appeal, it should not he allowed in second 
appeal. On these grounds the decree must be confirmed with 
costs. 

Decree coufiimedt 

E. B. 

(1) (lOOS) 31 Matl 419 at p. 423. 


OEIMINAL EEVISION. 


Before M}\ Justice Chcindumrlcar and Mu Justice Ilexton, 

m BE BABA YE^HWINT DESAI.^ 

Criminal ’Procedure Code {Act V of 1898)^ sections 119, 200, iSY — Security for 
good 'beJimioin-^BtscJiarge hy Magistrate — Eistnct MaghU ate ordering 
fresh Inguiry — Accused —Bisi- Itarge — Inierp) elation 

A District Magistrate can, under secuion 437 of the Criminal Pioceduro Code, 
1898, order fiesli inquiry into the case of a person disehaiged ” by a 
BuhoiclmatoMaglstiate under section 119 of the Code 

The phrase any accused pei son’’ as used in section 437 is not confined in its 
application to a person against whom a complaint has been made under 
section 200 of the Code It includes a person proceeded against under 
Chapter VIII of the Code* 

The term dis^haiged is not defined in the Code, and there is no valid 
ground for departing in respect of it from the rule of construction that where 
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ill a Statvitii tue&ame word is used in different sections it ought to be interpreted 
in the same sense througliout unless the context in any paitmnlar section 
plainly rcipalies tlint it should be niideistood in a different sense. 

Qju'en-E/iipr‘''ss t* JfiUasadth LulO-), Kiiiff-Emperoi^ y. Ei/ciz-ud-chni^) 
ainl Q^>ec/i-Eiftpi css v. Mon{> P'o?a'3), fnllowed. 

Queen-E/upress v. I, pad IfondaU^) and Tayh A?nmal r, Ohidam- 

hiracmi ViJlaVv^). not followed 

This ^vas an application to revise an order passed by J. Brander^ 
Di4ricb Magistrate of Ratnagiri. 

Tiio applicant was asked tc furnish security for good behaviour 
undcs: Chapter YTII of the Criminal Procedure Code. The trying 
^Magistrate heard witnesses examined by Hie prosecution auci 
deiVncCj and discharged the applicant 

On an application having been made to him^ the District Magis- 
trate, acting under st'‘Ction 4S7 of the Criminal Procedure Code, set 
aside the order of discliarge and directed a fresh inquiry against 
tlio iipplieant to l)e lield before another Slagistrate. 

The appdcfnK applied io the High Court, 

/I r, for 1:110 applicant, 

Uov^anine'it Pleader, for the Crown, 

The bdiovring ca'^L- v;ere ixdcrrcd to lihayi y. 

; (Inc^n-Einprc^s v. Mondal^^''' ; Veh Tayi 
ylwo?al V, Chklaiida mvt'lu ; Qpiccn-Ehh press \\ Mona 

; Queen -Em fff'rs^ Mithnadth LaV^^ j and Kiiig -Emperor 

OfiA-XnAVAiiKAn, J.;— The question before us is whether the 
District Magistrate has jurisdiction under section 4S7 of the Code 
{4‘ Gririinal Procedure to order a fresh inquiry into the case of a 
person •Miscliarg:-.! ’* by. a >Subcrdinare Magistrate under section 
HQ of the Code* The docision of the quostion turns upon the 
interpreiaiioii of the words 'Ciuy accused person and 
^Miscliarged used in section 437. There is no definition of 
accuse? 1 person In the Code, and we see no sound reason for 

O' (b9S; -21 Ali 107, (i) aooo) 27 Cal. 003. 

(2} {Woh 21 All. llvS. 0) I]900) 3;^ Mad 85. 

{•>V {iv.92> m Iloiii cm. 00 (1905) P. Pv. 12 o£ 1005 i,Cr.), 



¥0L, XXXV.] 


BOMBAY SEBIES. 


403 


confining its application to a person against whom a 
complaint has been made under section 200 of the Code. 
Persons proceeded against under Chapter VIII of the Code are 
persons against whom there is an accusation in the ordinary 
acceptation of the word. The word discharged is also not 
defined in the Oode^ and there is no valid ground for departing in 
respect of it from the role of construction that, where in a Statute 
the same word is used in different sections, it ought to be 
interpreted in the same sense throughout, unless the context in 
any particular section plainly requiies that it should he under- 
stood in a different sense. We think that we should follow the 
rulings of the Allahabad High Court, Queeu-^mimBs v. Mntasaddi 
and King-M^nperor v. which follow the 

decision of this Court in Qtmn-EmpresB v. Mom Tuna^^^ , and 
not the rulings in Qmen-Empress v. Iman Mondal^^^ and Vein 
Tnyi Ammal v, Cktdamharavelu The rule is accordingly 

dischax*ged. 

Hide discliaiged* 

E, B. 

(1) (1808) 21 All. 107. (3) (1S92) 1C Boii. 661, 

m (1101) 21 All. 148. (4) (1900) 27 Cal. 662. 

(“) (1909 33 Vuid 85 


APPELLATE OIYIL. 


Before Mr, Jmtioe Chandamrhar and Mr Justice Ileaton^. 

BAI MAHAKORE \xd o-ehees (oEiaiKAL Deipendaxts), ArpEiEAxrs, 
BAI MAXGLA akd othebs (oeiginal PiAiXTirps), Eespokbents.^ 

Bepodt’-^Smland depositing money in imfe's name in his shop — IntereBt 
alloiued over the amount-^Bepositee allowed to withdraw — Mushand achiow* 
lodging trust — Creation of trust --Trvsts Aet (II of 188% sections 5 mid 
6---Tramfer o/Fropmty Act (IF of 1882) ^ sections B, B4, 

D. made a credit entry of Es, 20,000 in his books in the name of his wife 
H* carrying interest at 4| per cent. The entry was made on the 1st Hovember 
1891 as of the SOfch November 1890. The amount of Es, 20,000 was treated as 
belonging to H, in the Sarmya (balance sheet) in the Samadaskat book 

^ First Appeal No, 228 of 1908. 

n790— 4 
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(account book of deposits, <&o.) and in tbe Y^ajamU (interest aoeonnt book). In 
November 1895 11, on tbe occasion of ber going on pilgrimage, withdrew some 
money fiom tbe account. H. died on tbe 2nd March 1901. On the 29tb J uly 
1901 D. wrote a letter to bis four daiigbiers by H. saying that tbe money 
above referred to was given by him to H. as a gift, that tbo four daughters 
bad equal right to take the money, but that it was to be divided after his death. 
In February 1903 D. debited ihe whole amount to H.’s account and credited 
the same to the sons of M , ono of the daughters of D* and H. This he con- 
firmed by his will which he made shortly afterwards wherein he stated th^t the 
money was always his own and never belonged to his wife II. After I)*’s 
death, which took place in March of the same year, the three remaining 
daughters of B, and H. sued to recover their share of the money 

Beli, that the plaintiffs were entitled to recover their share in the amount, 

Mcldi by Chakdataseae, J,, that the circumstances proved showed that D. 
intended a trust in favour of his wife U., and that that trust was carried into 
effect legally by him, 

IleUt by IlrATON, J., that there was no trust, but that, in the circumstaiioes 
of the case, B, conferred on H. a right to the money though be did not actually 
give her money, and this right ho by his own acts and words made perfect by 
those means which wore appropriate to the purpose. 

Apjes. 1; from the decision of Vadilal Tarachand Parekh, First 
Class Huhordiuate Judge at Broach. 

Suit to r<-eover a sura of money. 

Ono Bamodardas had a wife Harkore,by whom he had four 
daughters: l^fangla, Kaslii and Dhankore (plaintiffs) and 
Mahakore (defendant No, 1). Mahakore had three sons s Dhiraj- 
lal, Pranlal and Eatilal (defendants Nos. 3 to 5). 

On the Xst November ISDlBamodardas made a credit enti*y 
of Bs. 20,000 in his account books in the name of Harkore. 
The entrj’- was made as of the 30th November 1890 and interest 
was calculated at the rate of 4^ per cent. This amount together 
with the accumulated interest was shown in Harkore’s name in 
the Smmdadut book (f.e., book showing the deposits, &o.) in the 
YyajaoaU (interest account) and in the Sarvaym (annual balance 
sheets). Ill November 1895, when Harkore went on pilgrimao-e, 
she witlidrew from the account a .sum of Bs, 160 odd, and .she 
furtlier withdrew in suiail sums another amount of Bs. 350 from 
the .same account. Harkore died on the 2nd March 1901 . 
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Some tiniG after Harkoro’s death. DamoJardas started on 
pilgrimage. On that occasion he wrote a letter to his four 
daughters^ which ran as follows : — 

(To) Ben MaDgla £aid Malirikore and Ka&iii and Dliankom ; Talilcn hy Shah 
Daniodardas Tulsidas. To wit : Yon 'are inv dang liters and your mother 
Bid Uarkorc is dead. There are her ornaments worth about (Riipeea) five (or) 
six thousand. As to the said (ornaments) and as to the money (which Las been) 
given by me as a gilt to your mother BaiHarkore (and) which is placed to (her) 
credit in my Sarafi (/. money lending) shop — you ah the four sisteis have 
equal right to take the said money and ornaments. After my death you 
should take (the money) and should divide and take the ornrtinonts or as stated 
by me in the will (you) should keep the same (/ €., oninmcnts) as joint 
(property) and wear them on necessaiy occasions and as to the money, whatever 
the same may come to with interest, you all the four sisters should divide the 
same into shares and keep (the respective share) credited in the shop in the 
name of each or should divide and take the same. I am going on pilgrimage 
and hence I have written this note. You shoald in accordance ivith R’hat 
is written therein (herein). This is all. 

Thereafter Damociarclas changed his mind. In Fehruaiy 1903, 
he debited the Rs. 20,000 and interest (Es. 81, 7 diO) to the name of 
Hark ore and credited it to the names of the three sons of 
ilahakore. And in his last will wdiich he made about that time 
he referred to this change of entries, and stated that the money 
never belonged to his wife, but was all along his own, 
Damodardas died on the 23rd March 19GS« 

On the 5th March 1904, the three daughters of Damodardas 
and Harkore filed this suit to recover their share in the amount 
aforesaid, treating it as belonging to Harkore. The claim was 
resisted by the fourth daughter Alahakore and her threo sons, 
who contended that the money ever belonged to Damodardas 
who had gifted it away to the sons. 

The Subordinate Judge held that Damodardas had made a gift 
of the money to Harkore and that the plaintiffs %vere entitled 
to recover Lhcir share in fche same. 

The defendants appealed to the High Court, 

Eai&ed, with S. Bao.ioi^ the appellants. 

Sirang'maTt (Advocate-General), with A. A* Shali^ for the 
respondents. 
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CifANDAVAKKAE, J. “Tlie Caets wliieii are admitted are shortly 
these. On the 1st of November 1891, the deceased Damodardas 
made a credit entry of Es. 20^000 in his books in the name of 
his wif'e^ Harkove^ carrying’ interest at 4] per cent. The entry 
v;as maae as of the SOt-li of November 1890. He also treated 
the amount of the entry as belonging to his wife in his annual 
balance sheet showing his assets and liabilities^ in his Samatlmlai 
book, and in liis Tyaja'caki which contained his interest account, 
and ill which interest was calculated on the amount at varying 
rates. In November 1895, Harkore went on pilgrimage and from 
the oncrios in Damodardas s nooks it appears that before going 
she had withdrawn Rs. 150 odd from her account. Harkore 
died on the 2nd of March 1901. On the V th of February 1903, 
Damorlardas debited Es. 15,000 to her account and credited 
the same amount to the three sons of his daughter, Mahakore. 
On the 23ra of February 1008 he made a will, in whicli he 
stated that the amount was his own and had never belonged 
to his wife. 


Hiesc iacis standin^^' hy tlieniseircs rcay oc insufficient to show 
that ]').ivu<..lav(1a‘. intOiKlcd lu nveaie a trust in respect of Rs. 20,000 
in favour <4' lii^^ wife, and tbat ho had constituted himself 
]ii.r Iriiatoe a- to tliat .‘Daeinii. Out the respondents rely on a 
documcul, (.EKhihit IIT), xutrportin'j;- to be a declaration of the 
trust and written to ids daughters by him six months after tho 
death of hin wife, irarkovo. The genuinoaoss of the document 
has been ijtU'stioned tor the appellante', but I see 3 io I’eason 
whatever to d'Uiht it. The signature on it purporting to 
be tliat of Daiaudardas i- sdmittod as his. What is alleged 
rs thfit, before goirrg on pilgrimago, he had left a number of 
blank ^ jiaper-s^ .sigiied by him with one of his sons-iii-law ; 
but oi tins there ii no satisfactory proof. Were that true, 
tho appellants .should have found no difficulty in producing a few 
such blank papers or adducing credible evidence in support of 
their allegation. It is true that the document in question was 
passed on the very next day after Damodardas had asked his 
pleader, Wr. Aiubashankar, whether ho could dispose of tho moiiey 
m ms wife’s name, and the pleader had told him that “ he had 
no authority to do so as lie was not tho heir of his wife”. But 
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I can see no improbability in the fact of Damodardas acknow- 
ledging the trust in favour of his wife to his daughters. His 
pleader the day before had pointed out to him that they were the 
heirs entitled to the amount standing in his wife’s name and it is 
not strange, rather it is very probable, that, acting on the pleader^s 
opinion, he made the declaration. The time when it was made 
is important. Damodardas was about to go on a pilgrimage, 
Naturally he would be anxious to settle all his afiairs, and make 
definite arrangements about his property and his wife^s. It is 
usual with Hindus proceeding on pilgrimage to do that. 

If the document, Exhibit 447, is proved, as I hold it is, there 
can be no question that Damodardas intended a trust in favour 
of his wife. The only question, then, is whether that trust was 
carried into effect legally by him. It is contended for the 
appellants it was not, because (it is urged) Damodardas did not 
comply with the requirements of section 5 of the Trusts Act, 
the second clause of which provides that no trust in relation 
to trust property is valid unless declared as aforesaid as in 

the first clause), or unless the ownership of the property is 
transferred to the trustee According to the contention, there 
must be either non-testamentary instrument in writing 
signed by the author of the trust or the trustee and legistered 
or a transfer of the property to the trustee. In this case there 
v/as neither. 

Section 5 of the Tiusts Act must be read with section 6. Sec- 
tion 5 lays down what may be called the extrinsic conditions 
necessary to create a trust. In other words, it prescribes the 
mode of its creation. Section 6 lays down the intrinsic condi- 
tions necessary for a valid trust j in other words, given an 
instrument in writing or transfer of the kind mentioned in 
section 6, it prescribes what is necessary to make out a trust 
from the words used in the instrument or the act denoting the 
transfer. The question must naturally have occurred, I 
presume, to the draftsman of the sections in this way. Section 5 
prescribes transfer as one of the two alternative modes for creat- 
ing a trust of moveable property. But the word tmmfer^ as 
defined in the Transfer of Property Act (section 5), excludes the 
conveyance or delivery of property by a man to himself,. When 
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a man ereatefc. a trust and constitutes himscli itb tcusteOj there 
can bo no transfer. Hence, I apprehend^ the exception was 
made in section 6 that in such a case there need be no transfer. 
Section 5, clause 2, lavs down a general rule i vscction 6 creates 
an exception in the case of a trust of inoveabie property. 

But it is aigued that this construction is inconsistent with the 
plain language of section 0, which requires that it should be 
read subject to the provisions of section 5 T do not see tho 
inconsistency. Section 6, clause 2, requires transfer for a valid 
trust of moveable property, whore it is not created by a 
non-tostamentary instrument of the kind mentioned in the first 
clause; and section 6 virtually declares that where a person is 
himself tho author of a tiust^ there is a transfer, if tho other 
conditions prescribed in section G are complied with. 

Then it is said tliat, in that case, upon this construction of 
section 0, a transfer is necosbary for a valid trust of immoveable 
property except where tho trust is created ])y a person of iiis 
own property and ho is liimbcif the trustee, but section 5 
require'^ nolhiug of that hind in ilie case of such a trust Here, 
again, I fail to perceive any euiitradiction between tho two 
sections on the couijtruction above 4atod. “ Transfer of 
property^’ as dehnod in section 5 of the Transfer of Property 
Act, menus an act by w’bieh a living person conveys property^’ ; 
and seeing that by sccrioii 51 of the Act, the Legislature has 
made it plain in the ca-o of rx sale that a transfer of immoveable 
property can bo made by a registered instrument, tlic intention 
of: the LegWdturc ajipeais to mo clear that iu the case of a trust 
of immoveable property, such an instrument would operate as a 
transfer, IrVhen sections 6 and G of the Trusts Act p.re read, as 
tlmy rflioiilJ be read, by the light of the relevant provisions of the 
Transfer of Pioporty xict, I venture to think that the words of 
section 6 of the former Act, which have given rise to difficulty of 
construction, mubt be construed meaning that, though as a rule 
transfer is one of the conditions necessary for a valid trust, 
whether in the case of moveable or immoveable property, no 
transfer is required where the trust is declared by a will or 
where the author of the trust is himself to be the trustee ; and 
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that one of the modes of transfer is a non-testamentary 
instrument in writing which is registered. 

For these reasons I am of opinion that in this case there was 
a valid trust in favour of Harkore, As to the ornaments, it is 
admitted that^ if the document Exhibit 4^7 is held proved, the 
respondents are entitled to them. 

The decree is confirmed with costs. 

Heatojst^ J, —The plaintiffs sue as some of the heirs of one 
Harkore kom Damodardas Tulsidas to recover a three-fourths 
share of her property. Assuming that she left property of her 
own^ the plaintiffs are entitled to three-fourths of it. This is not 
denied. 

The property alleged to be Harkore^s comprises a sum of 
money and certain ornaments. Her husband was a trader and 
in certain respects a banker also, as clients sometimes deposited 
money with him. In such cases he showed these deposits in 
his accounts and in his annual balance sheets and sometimes 
he had a SamaAmlat^ a kind of pass book, made out in the 
depositor's name. In November 1891 Damodardas caused the sum 
of Rs. 20,000 to be entered in his business accounts in the name 
of his wife as if she had deposited that sum with him. There** 
after up to the time of Harkore’s death and for some time 
afterwards, that sum with accumulated interest, appeared in the 
accounts and the balance sheets exactly as if Harkore had been 
a depositor with DamodardaSi This is the sum of money three- 
fourths of which the plaintiffs claim. Defendants denied that 
either the money or ornaments were Harkore^s. The First 
Class Subordinate Judge, who heard the suit, decided all the 
main points in favour of plaintiffs, holding that both the money 
and ornaments were Harkore^s. He decreed the claim. De- 
fendants have appealed * 

The facts are fully stated in the judgment of the lower 
Court. I concur “with his conclusions as to the facts in dispute. 
The difficulty arises in connection with the inferences to be 
drawn from those facts. 

I will first deal with the ornaments. The determination 
whether they were or were not Harkore's depends largely on 
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the genuineness or falsity of an alleged signed and attested 
declaration purporting to be made by Damodardas on tbe 28tb 
July 1901 (Exhibit 447). This was some months after Harkore 
had died and the day after he added a codicil to his original 
will, made in 1900 some months before his wife Harkore died. 
At this time, July 1901, no disputes had arisen. We have 
heard all that has to be said against this signed declaration 
and hold it to be genuine. Admittedly it bears Damodardas’s 
real signature and we cannot discern any indications, extrinsic 
or intrinsic, in appearance or matter or circumstances which 
with any degree of clearness or probability point to fabrication. 
I think the Subordinate Judge has satisfactorily disposed of 
what is alleged against it. In this declaration it is admitted 
that Harkore had ornaments. That being so the number and 
identity of those ornaments are not disputed and to that extent 
the decree of the lower Court must be affirmed. 

The same declaration speaks of “ the money given by me as 
a gift to youi mother Bai Harkore and which is placed to credit 
in my money-lending shop This is of some importance as 
confiiming the account entries and showing that Damodardas 
consistently regarded that money (the Rs. 20,000) as his wife's. 

A Samadmkat hook was produced relating to it which the 
defendants allege is also fabiicated. It is unnecessary to say 
more than that the Subordinate Judge has given good reasons 
for holding it to be genuine and that after a scrutiny of the 
evidence and hearing the arguments we agree with him. 

The Subordinate Judge held that the money had become 
Harkore’s in viitue of a gift. It was at one time contended that 
she had herself deposited the money, but that was not proved 
and has not been uiged in appeal. The facts aio simply that 
Damodardas credited Ks 20,000 to his wife and thereafter 
treated her as a depositor for that amount. This does not 
indicate a gift of money : if a gift at all it is a gift of a right 
to money. The money remained a part of the capital of the 
shop. It was as much Damodardas’s after the credit entry as 
before. Money deposited in a hank becomes the property of 
the bank and ceases to be the property of the depositor. The 

id 1 
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latter becomes a creditor and the Bank is a debtor. So liere^ 
Damodardas became a debtor and Harkore a creditor. There was 
110 gift of moaeyj nor is it argued in appeal that there was such 
a gift. Therefore the conclusions of the lower Court as to the 
money cannot be supported on precisely the grounds taken by 
the First Class Subordinate Judge. 

But it is argued on behalf of the plaintiffs^ respondents in 
appeal^ that there was a trust. To see whether this is so we have 
to look to sections 5 and 6 of the Indian Trusts Act. According 
to section 5 no non-testamentary trust in relation to moveable 
property is valid unless declared by a registered document or 
unless the ownership of the property is transferred to the 
trustee. Here there is not a registered document and there was^ 
I think, no transfer of ownership. The property, the money, 
was and remained in the ownership of Damodardas. 

If we turn to section 6 we find that a trust is created wheu 
the author of the trust indicates with reasonable certainty by 
any words or acts an intention on his part to create thereby a 
trust, In this case I do not think the author of the allege I 

tinst, Damodardas indicated an intention to create a trust# It 
seems to me he indicated an intention to treat Haikore as a 
depositor and nothing more. The proved facts appear to mo 
precisely to fit this conception of the case and to be irreconcileable 
with any other. A depositee is not a trustee for the depositor in 
respect of the deposit and the position here is that of depositor 
and depositee and nothing more, Therefoie I think there was 
not a trust. 

Nevertheless Damodardas was a debtor and Harkore a creditor. 
The evidence to my mind conclusively proves that Damodardas 
intended her to have the rights of a depositor and never 
wavered from that intention until disputes arose some time after 
Harkorc^s death. Long before that time the positions of 
depositor and depositee were established and confirmed by the 
continued and unvarying treatment of Harkore as a depositor ; 
by the regular addition of interest to her deposit amount ; and 
by the debiting to that amount of money spent on the expenses 
of Harkore*s pilgrimage. It had become too late for Damodardas 
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by any act of his to annul the relations of depositor and 
depositee. Therefore I think the Subordinate Judge was sub* 
stantially right in liis conclusions^ though ho referred to the 
matter as a gift. DamodarJas conferred on Harkore a right to the 
money though he did not actually give her money. This right 
he by his own acts and ivords made perfect by those means 
which in the circumstances were appropriate to the purpose. 

Therefore I would confirm the decree of the lower Court 
with costSo 


Docree conJirmccL 

n. lio 


CRIJ^IINAL APPELLATE, 


sir Scuiit El.) CJuof Oil nifcf^^tXce f\uti 3/r. Jui>tice 

CIn'fii’hiViX'i'l'dY Heaton. 

KMPEROE?). a IL DrSOrZA," 

iihlih'f Arf '.nhan Jvt III of 1001), ft$cll(nis ^0 (1)^ 

I — ‘f ner Ide v'aJi of a house on Its 

old found ciV on w*’ neee\<an^ u uv"' h>>d>1ln'j — Bnlldiitij^i^itri'preiniion of 

'llie cwn(‘<l ‘,r f r.iT side w.illij of which had fallen df;wn. 

H<‘ rclad/1 »l rs 'll f. lilit*';'; hi; 111 pi n’uU'jIy 


Crhiiinal Appeal Xo. 472 oi 1910. 

I Th(‘ iMnnhay Pis'tnct Muulcipd A^t, 3 (7) and 00, so far a? they arc 

Liaivrial t ) i'm re-p,>ri;, run as ioUcw? 

3 Building ' shall iaoliivlj any Imt, shed, or ofch^r ericloaare, whether 
used as a hinum ihuiiiag or ofiaerwlsc^ and shill incliuij a^so walls, verandahs, 
d.ve i platft.»rm?, plinths, door-bte: s and the iike. 

Soctiun OCh— Before beglaning to creefc any building, or io alter externally or add 
to any cxioling building, or to re-constract any pro- 

NVdee of npvv feeling portion of a biiiiding in respect of which the 

Aruiileipality is empowered ]jy section 92 to enforce a 
removal or soi-back, the pei-son intending so to biuhl, alter, or add shall give to the 
Knnioipalicy notice thereof in writing, 

^ ^ ^ # 
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p8rmis>*on of fche Mlt|^icip^^lfcy. lie was ihereupoii cbargedj under soction 96 
of tiie Bombay District Munic’pal Act (Bombay Act 111 o£ 1901), foi having 
erected a huiidxng without permission of the Municipality ; — 

Seld) that the accused committed no oflfence under section 9 *, for it could 
not be said as a matter of law that the material re-constiuction of a small 
wall must constitute the erection of a building 
Emperor v. Kalekhan SjLrdmhhan^^\ distinguished. 


191L 
Empeboe 
B. II. 


Per Curiam * — It is recognized in England to be a rule with regard to 
the effect of inteipretation-clauscs of a comprehensive nature that they are not to 
be taken as strictly defining what the meaning of a word must be under all 
circumstances, but merely as declaring what things may ha compiehended 
within the term where the circumstances require that they should. 

Tim Queen v. The Judices of Camhrklgesliire^^'^ i Meiox v, Jaeohd^)', 
0,11^ Mayor do. of For U mouth v, followed. 


This was an appeal by the Government of Bombay, from 
an order of acquittal passed by G. R. Dabholkar^ First Class 
Magistrate of Bandra. 

The accused owned a house within the municipal limits of 
Bandra. One of the side walls of the house had fallen down. 
He re-constructed the wall on its old foundation, without having 


ExpIiAKATION.— T he expression *lo erect a building ’ throughout this cimpber 
ncliu^ts — 

(a) any mafceiial altcrafc’on, cnlaigen ont or re-construction of any building, 

(5) the conveision into a place for human habitation of any building not 
originally constructed for liuinan habitation, 

(c) the conversion into more than one place foi human habitation of a 
building oiiginall^y constructed as one such place, 

{cl) the conversion of two or more places of human habitation into a 
greater number of such places, 

{e) such alterations of the internal aiTaui^oments of a building as aficet 
its drainage, ventilation or other sanitary airangeinents, or its security or 
stability, and 

if) the addition of any rooms, buildings or other structures to any building, 
and a building so altered, enlarged, re- constructed, converted, or added to, is, 
throughout this chapter, included under the expression new building.*^ 

(I) (1910) 35 Bom. 236. (3) (1875) L. R. 7 H. Ii. 481. 

in (1838) 7 Acl. & E. 480. (^) (1885) 10 App. Cas. 364. 
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previoubly oLtained permission of die Municipality. liponiliese 
facts^ he was charged with the offence made punishable under 
section 96 oE the Bombay District Municipal Act (Bombay Act 
III of 1901). The Magistrate acquitted him on the ground 
that the accused was not erecting a building so as to come 
within the section. 

The Go v'erniiient of Bombay appealed against the oi’der of 
acquittal 0 

G. S. RaOi Goveinnicnt Pleader, for tlio Crown. 

Nilkaallia for the accused* 

The appeal was beaid ]>y ChaudavaiLar and trcaion, JJ., but 
their Lordshipo, having diitcied in opinion, dcli^cred the 
following judgments : 

CuANDavinKAi?. J. : — I regret I have to differ from my learned 
colleague in this case. With all respect i find I cannot agree 
widi him in holdmg that tlic question arising here for car deci- 
sion is one oi fact. In my opinion the facts found by the 
learned 3IagistiMij arc as allege 1 by the couipLiinant. So the 
Magi-'iratc ‘siites in his jndgmioit and the only question is, 
wlictlicr upon tho'sc facts, the act of the accused is of such a 
nature as to make it punishable luitler section Do ot the Bombay 
District Municipal Act. 

The fact found ny the ilagistiatc is that the accused re- 
constructed the .^outli wall of liis house on the old foundation. 
That is the only fact. The case is thus on dll fours with 
Bmpcior w KaleLh'tH 6a/ darlka and I entirely concur in its 
concliidon of law and interpretation of the material sections 
of the Act. in my 02 )iinoii, a wall such as this exj)ressly 
falls miflcr the Act within the definition of building and its 
reconstruction amounts to erecting a building of which notice 
must be given as required by the Act. I would allow the 
aj)pea] and convict the accusech But as my learned colleague 
and I differ^ the case must bo submitted to the learned Chief 


U) (IDaO) n Bom. L. B. 1000. 
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Justice for tlie purpose ot refeieace, according to law, to a 
third Judge. 

Heatof, J, B, H. DeSouza was prosecuted under section 96 
o£ the District Municipal Act (Bombay Act III of 1901) for 
beginning to erect a building without giving the required notice. 
He was acquitted and the Government of Bombay have appealed 
against the acquittal. 

The facts are that he rebuilt the entire southern wall of his 
house except the foundations. He also repaired two other walls, 
but those repairs were not taken by the Government Pleader as 
affecting the case. Ho relied exclusively, and it seems to me 
rightly, on the rebuilding of the southern wall. 

By the explanation to section 96 erect a building in- 
cludes any material alteration, enlargement, or re-construction 
of any building.^^ There has not been a material alteration or 
enlargement but there has been re-construction of the southern 
wall of the house. Is that a re-construction of a buildina ? 

o 

The Government Pleader argues that it is because by the 
defining section of the Act building shall include any hut, etc., 
and shall include also walls, verandahs, fixed platforms, plinths, 
door-steps and the like.'^^ This may mean that any wall or door- 
step, etc., is in itself a building ; or that a building includes all 
its walls, door-steps, etc. If the former interpretation be taken 
then the southern wall of DeSouza^s house is a building and it 
has been re-constructed. This is the case argued by the Govern- 
ment Pleader. It the latter interpretation is taken, then the 
southern wall of the house is only a part of the building i the 
building is the whole house. 

If we were dealing with a wall standing by itself we should 
be dealing with a building. But where we have a complex 
building such as a house, it seems to me that the building 
meant by section 96 is the whole house and not a selected portion 
of that whole such as the southern wall. 

My reasons Jor so thinking are these : sections 92 to 98 of 
the Act deal with powers to regulate building, ete/^ These 
sections deal with buildings, parts of buildings, external walls 
of buildings, projecting portions of a building, and in section 98 
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the plinth is refoncd to, clearly^ as a part of a building. Tho 
explanation to section SG from [h) to {d) and (/) cleaily contein- 
plates complex buildings as entities. The scheme of these 
sections^ it seems to me, contemplates a building ordinarily 
as a complex structure made up of walls, etc. I do not say 
that it does not contemplate simple structures also, such as an 
isolated wall. But vdien ive have a complex structure such as- 
a house, the building as contemplated by section 90 is the whole 
house and a feinglc wall of the liouse is not by it'-elf a building 
but only a part of a building. 

Therefore, I think that appeal on the gioiind on wdiich 
it is argued must fail, for the aj’guhient is that there ha-s been 
re-construction of a building, not merely of a part of a building. 

At the same tiimj I <lo nut wi.sli to be under=^tood to say that 
the rc-coiislrneiion of a w\ill cannot be a rc-constriiction, Avitbin 
the liieaning of section 9o, of that building oi which it forms 
a part. It may be the section intended to leave it to be 
detciminod as a question of fact in the p.uiicular case, 'whether 
the re-constraction of any ])a}tieular v/a!I or portions of a 
building is siibstanthiily a re-con.4 ruction oi the building. It 
may mean ilii*'. Ii it docs, tlien it i.s d fjue-tiou of fact whether 
tlierc Ii e- ur has not been substantiaily a r<>construction of the 
building. The i\lagisiratc Ims found in this ca&c that there has 
not been a re-coustiuciion. The indioriais on the record do not 
enable mo iu ‘‘•ay that ho is •v\roi}g. 

Therefore I would \livsmiss the ap]) 0 <ii. 

Owing to this diiiereiiec? in opinion, the case was heaid by 
Scott, d J. 

G. A I^ao, G j\*enraieiit Pleader, for the Crown. 

Ruftmial liaticlihdfhv. for the accused. 

Scott, C. J, : — The question referred tomemuy be fornmlaied 
ilios : Whether the re-constractiou of a wall upon its own 
foundation is necessarily the ‘erection of a building ^ within 
section 9d of the 'District Municipal Act ? According to the 
cxplnnation appended to that section the expression Ho erect a 
building Hhrougliout Chapter IX includes any material altera* 
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tioo; enlargement, or re^eonstructioa of any building. Whether 
the re-constmctioil of a wall of whatever importance forming 
part of a house is necessarily the ^ erection of a buildini> \ 
depends upon whether the interpretation-clause, section 3 (7), is 
to be taken as substituting impliedly for the word ^building ^ 
wherever it occurs in the Act not merely all erections falling 
within the ordinary comprehension of the term ' building ’ but 
abo all other things included within the definition. It is 
recognised in England to be a rule with regard to the effect of 
interpretation-clauses of a comprehensive nature such as we 
have here that they are not to be taken as strictly defining what 
the meaning of a word must be under all circumstances, but 
merely as declaring what things may be comprehended within 
the term where the circumstances require that they should (see 
the judgment of Lord Denman in The Qiieei v, TAe Jmftees of 
GambfiigeMre^^ , of Lord Selborne in Meux v. Jacols^^\ and of 
Lord Watson in the Mayor of Porisdioutli v, 

In the present case the only complaint is that a small wall 
was built on an old foundation without the permission of the 
Municipality. The Magistrate has held that in erecting this 
wall the accused was not ^ erecting any building ' wdthin 
section 96, and this conclusion must, I think, be accepted 
unless it can be said as a matter of law that the mateiial 
re-construction of a small wall must constitute the ^ erection of a 
building \ 

For the reasons above stated I do not think that the Court 
is precluded from giving to the word ^ building ^ in that section 
its ordinary meaning, a meaning which the neighbouring 
sections indicate as the sense in which the Legislature 
using that expression in the group of sections of which section 96 
forms part. It is possible that the re-erection of a wall may 
(under certain circumstances) amount to the material re-eon-* 
struetion of a building under section 96, but I do not think it 
necessarily does. In Emperor v. KaUMian referred 

to by Ohandavarkar, J., the applicant had treated the re-erection 

(1) (ISSS) 7 Ad. & E. 4S0 at p. 491. (3) {1885} 10 App. Cas* S64 at p. 

in (1875) h. B. 7 H. R 481 at p. 493. (4) (1910) 85 Bom. 
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of his wall as falling within the section and had applied for 
EiiPEsoa leave to re-erect it but did not wait to see if the permissioii 

13 would be granted or refused and there was no appearance on 

D:&^ovzx. behalf of tlie accused. In the present case the wall is a small 
wall and has all along been regarded by the applicant as not a 
building within the section 96. I concur with Mi% Justice 
Heaton in thinking that the application should be dismissed. 

Application dismmoS, 

R. IR 


OEIMINAL EEVISIOK 


1911. 
April 10 . 
Jute eo. 


Before Mr, Justice ChandaraAar and Mr, Justice Heaton ; agalv, 
before Mr, Justice Ohaiidamrlar and Mr. JJaiivmrd, 

E.MFEEOE KE8iIA7LAL YIECHANI).^ 

Practice — Sentence — Ma(fi 4 rate passing no 7 i»app eatable seutenca— -Adding to 
serdcnce to make U cvppealahlc — Appeal to Sessions Judge — ^fhe Sessions 
Judge io entertain iliO appeal and to dedJ. it on -merits-^CrinuTial Pyo- 
cedure Code (Act V of J SOS), section 4 Id, 

Tiie trying n (Mse passed at Sist a non-ai^poalablc sentenco on tlio 

aeousHilj hut at iho rfftpiost of accused- made an addition to the sentonce 
p[i 8 sod so as to lu it ap}>ealablc. When llio accuse! appealed to llio Sessions 
Judge liib appeal was dismih-iod on tliO ground fcliat no appeal lay inaHnmcli as 
tbe seiilence thst 3>assed by the diagistrafco was not appealable and the addition 
to tho seuient.o could not 1)0 made legally. In iYjvi>ion ; — 

//eZd, iliat the Session*? Jiidgt ha*! committecl an error in holding that ho 
had no jansdiflion to hear tiu- appeal ; for tlrnigh the Magistrate Jiad no 
jurisdiction to alter the soiiteuco tunui Isy Iiini, yet for the purposes of 

the Schsion^ Judgo*s juris lict ion, so f.^r as tlio appeal Y/as concerned, that was 
Die wiyniKlahe whirli lir was jalitu upon t»‘ correct by way of appeaL 

"^Vhen iln; appy^d was again by the Sessions Judge lie struck out the 
addition 'auule by ^ iie M;‘.gifetrar e in iho sentenco, and having done that, disnussei 
the eppeal oji the gioojid that the sonrence appealed fiomwas not appealable. 
In revision 

Edd, that when the Magistiute had passed a sentence beyond one month, an 
tippeu] hy io the Ses^ions Judge, under section 413 of the Criminal Procedure 
Code, wh^dhor tlmt sentence was j^assed legally or illegally. 

^ Criminal Ai>plicationfc. for ilc\isi<ni, Kos, 10 and 113 of lOU, 
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Meidf also, tlaat tlte SessioBS Judge being once seized of tbe appeal, tbe whole 
appeal became open to Iiis Court, even on merits. 

These were applications made to revise the orders passed by 
Dayaram Gidnmah Sessions Judge of Alimedabad^ under the 
following circumstances. 

The applicant was tried by the City Magistrate of Alimedabad^ 
for an offence punishable under section 324 of the Indian Penal 
Code, The Magistrate convicted the applicant of the offence 
charged, and sentenced him to undergo one month’s rigorous 
imprisonment# The applicant's pleader requested the Magistrate 
shortly afterwards to add one day^s imprisonment to the sentence 
passed, to make it appealable. The Magistrate acceded to the 
request. The applicant then appealed to the Sessions Judge of 
Ahmedabad who admitted the appeal, but dismissed it on the 
ground that no appeal lay to his Court inasmuch as the sentence 
originally passed was unappealable and the Magistrate had no 
jurisdiction to make the addition. 

The applicant applied to the High Court. 

The application was heard by Chandavarkar and Heaton, JJ. 

J9. J, K7mre and T. R. I)esai^ for the applicant. 

£r. /S. Rao^ Government Pleader, for the Crown. 

The following judgments were delivered. 

Ohakdavabkar, J. : — The Sessions Judge has clearly commit- 
ted an error in holding that his Court has no jurisdiction to hear 
the appeal, because of the alteration in the sentence, made by the 
Magistrate, after he had delivei^ed judgment. It is true that a 
Magistrate has no jurisdiction to alter his judgment and the 
sentence, after he has once delivered it and signed it. But for 
the purposes of the learned Sessions Judge^s jurisdiction, so far 
as this appeal was concerned, that was the very mistake which 
he was called upon to correct by way of appeal. Therefore, the 
appeal was within his jurisdiction to that extent^ at any rate* 
We must, therefore, make the rule absolute and remit the appeal 
to the Sessions Court for dispoij^l according to law. 
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Heaton, J. : — I agree. The sentence which was actually 
imposed and that which, unless altered^ the jailor will cany out, 
was the sentence of one month and one day^s imprisonment. It 
is an appealable sentence and when an appeal is presented that 
appeal ought to bo heard. Tt may be, and it is said in this case 
tliat it is so, that that sentence 'was illegally imposed. If so, all 
tho 3noro reason for taking it up to the Appellate Court and for 
ha\ing it corrccte<l by that Court. Theieforo, I tliink that the 
Sessions Judge was wrong in declining to hear the appeal, and 
that ho was hound to hear and dispose of it according to law. 

The appeal w'as accordingly remitted to the Sessions Judge of 
Ahmedabad for disposal according to law' The Sessions Judge 
on that occasion struck out the addition of one day’s imprisonment 
wdiicli was made by the Magistrate. This being done, he held 
that the sentence then left was non-tippcalablc. He, therefore, 
dismissed the appeal "without going into its merits, 

The applicant again applied to the High Couit 

6 B. Rck and I/, A» kho-it^ toi tho applicant 

A. Js SJia/(, acting Govcinment Pleader, for the Crown. 

Tno application was heaid by Chandavarkar and Hayward, J J. 

Lmtau It is quite clear from the provisions of section 
41o of the Code of Giiminal Procedure, that where a Magistrate 
has passed a sentence exceeding one month, then an appeal lies, 
whether that sentence w'as passed legally or illegally. The 
Sessions JiKlge being once seized of the appeal, the whole appeal 
becomes open in his Coiiid, and therefore, tlie Sessions Judge 
ouglit to liave heard thi^ appeal on the merits also We make 
the Rule absolute, and discharging the order under revision, 
wc remand the appeal to the Se-.^ions Court for disposal accordin<^ 
to law, with reference to the observations made in this judgment! 

li'tde made absolute^ 


E. K. 
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ORIGINAL CIVIL. 


Befo'ie Mr tfushve Robert 

HAMUBAI (Pluntiff) i;. DaJI GOVIKD WARA:NG {Dmmy>mry 

€%ml Proeedw^ c Code (Jot V of 1908), Oi der ^ ide 1— Wom^ti plaintiffs 

Appheation for secuutpfn costs — Smt fo7 defamation — Courtis d%smeUon 

N, a widov, biought an action against D, piaying that D might be lestiained 
fiom lopaatmg or publUhmg certain defamatory statements concerning IN*, and 
that D might be oidered to pay Es 5^000 or such otliei sum as the Court 
should think fit as damages. B took out a summons xn Clnmbers calling upon 
H to show cause why she should not give secuiity for the payment of B’s 
costs under Cider XX Yj lule 1, Civil Proceduie Code ^Act V of 1908). 

HeM, that ituler the ciieiimstances of the ease it would be a wrong use 
of the Court’s discretion if the Court practicilly defeated the smt at that stage 
when it was almost, if not quite, ripe foi healing, bi oidoiing the plaintiff to 
lodge security 

Meld, further, that the Oouit was entitled, as a disci etion was given it under 
the section, to exercise that discietion only upon certain teims which it was 
entitled to impose on the plaintiff# 

The plaintiff, a young widow o£ the Agri community, sued the 
defendant for defamation, alleging that on or about the 24th 
June 1910 the defendant falsely and maliciously without just 
cause or excuse and with the intent to disparage the reputation 
of the plaintiff said in Bombay that the plaintiff was in illicit 
inteicourse with one Waman Hari Mahatie. 

The plaintiff further alleged that on or about the 27th day of 
June 1910 the defendant falsely and maliciously without just 
cause or excuse and with the intent to disparage the reputation 
of the plaintiff repeated in Bombay in the presence of others the 
said defamatory and false statement. 

In consequence of these statements the plaintiff received a 
letter dated 12th July 1910 from the pancJi of her community 
which was as follows ; — 

Tile tindei signed sends gieetings to the whole of the Wddhkar Agii com- 
munity On healing a very bad leport, the details of which are given below, 
we pass the following lesolution — 

“Daji Govind Waiang, liquor vendor m a shop at Wadala, is circulating a 
repoit that Xamubai, the widow of Bapnji Ballaji Thakui, is in illicit intereoarse 
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with. Waman Hari Mahatre, a resident o£ the same place. Under these 
circumstances, unless the lady gets the matter cleared up either throxigh the 
community or the Courts, we the meinbers of the community residing in this 
vilkge w’ill not be able to decide as to the trutli or falsity of this report We the 
panclb of the community have informed Namubai of this, fearing that the 
community will be polluted in case the report is tiuc so fiom today she and 
al] the membeis of the family together with the childien should not associate 
with the caste. If they do so associate they will bo responsible to the 
commuirity. They should not associate in any caste dinner or ceremony Until 
this charge is ideated up the members of the family of the lady whoso names ai e 
Mahdeo Bapuji Thakur and Sadasliiv Bapiiii Thakui with then families aie 
all escommunicated fiom. the community.’* 

On receipt of this letter the plaintiff through her attorneys 
called upon the defendant to tender an unconditional apology, 
hut the defendant refused to do vso. The plaintiff thereupon filed 
the suit praying that the defendant might be restrained from 
repeating or publishing the said defamatory statements about the 
plaintiff, that the defendant might be ordered to pay to the 
plaintiff as and by way of damages the sum of Es. 5,000 or such 
other sum as tlie Court might deem fit and that pending the final 
disposal of the suit the defendant niighi be restrained from 
repeating or publidiing the said defamatory statement. 

The defendant by his written statement denied that he made 
the allegations complained of or that he repeated the same. He 
further denied that the plaintiff had been excommunicated. On 
15th September 1910 the defendant took out a Chamber sumraons 
calling upon the plaintiff to show cauaC wdiy she should not give 
security for the payment of all costs incurred and likely to be 
incurred by the defendant. 

This summons came on for argument before Eobertson, X, in 
Chambers on 2fth September 1911. 

S^orH for the defendant in support of the summons* 

Mirza for the plaintiff showed cause. 

ROBnETSOJr, J. ;-^This is a summons taken out by the defendant 
calling upon the plaintiff to show cause why she should not 
deposit security for the defendant's costs under Order XXV^ 
rule 1. 
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The discretion given by that rule is one of the most difficult 
that a Court can be called upon to exercise. On the one hand 
it is clear that to refuse to make the order would in a number 
of cases open the door to very great injustice being done to the 
defendant, who would be put in the position of having either to 
defend the suit at his own costs or to pay something to 
the plaintiff to settle the suit. On the other hand it is per- 
fectly clear that a rigid application of the power to order 
security to all cases, except the very narrow class, which was 
suggested by the defendant's counsel in this case, might very 
often result in nothing less than an entire denial of justice to 
the plaintiff merely on the ground that he or she had not 
sufficient money to prosecute the suit. 

In this case practically the only test I can apply to see whether 
I ought to make this order or not is the test of bond fideSk Is 
this a bond jide suit brought by this lady for the vindication 
of her honour and incidentally for the protection of her right 
to be paid maintenance^ She is a Hindu widow and if she 
sits down under this accusation of uuchastity, it is clear that 
it will not be long before steps are taken to deprive her of her 
maintenance. For the purpose of seeing , whether it is a bond 
fide suit or not, it appears to me that Exhibit B to the plaint is a 
most important document. That purports to be a decision of a 
meeting of the caste, which took place on the 12th of July last. 
It is signed by six of the leading members of the caste and 
'states: hearing a very had report the details of which are 

given below we pass the following resolution : Daji Govind 
Waraug, liquor vendor in a shop at Waclala, is circulating a report 
that Namubai (that is the plaintiff), the widow of Bapu Balaji 
Tbakur, is in illicit intercourse with Waman Hari Maliatre, a 
resident of the same place I am not dealing with the point 
whether or not that is in any way evidence against Daji 
Govind Warang that he actually did circulate that report ; but 
it shows that those who are in the best position to know 
were of opinion that he had been circulating tbe report, and 
therefore there is not the slightest reason for doubting the 
plaintiff^s bona fide^ in believing that it was Daji Govind 
Warang who did circulate the report. I do not think that the 
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letter of the 16th of July 1910^ written by his solicitors on' 
behalf of the defendant; is couched in such terms as would be 
likely to remove the strong suspicion that it was the defendant 
who had circulated this report; which would arise on the perusal 
of Exhibit B to the plaint ; further I do not think myself that 
the written statement of the defendant is altogether so free 
from ambiguity as his counsel has suggested it is. 

Under these circumstances without in the least expressing 
an opinion of what the result will finalrv be, it appears to me 
beyond all reasonable doubt that the plaintiS in filing this suit 
has been actuated by perfectly lodd fi4e motives; and that it 
is filed in the belief that the defendant is the person 

who circulated this report, and for the fide purpose of 
prolceting her right to maintenance; and defending herself 
against tlic gravest charges of immorality. 

Under those circumstance it appears to me that it Vv’oukl 
be a wrong exercise of the discretion that I have under Order 
XXV, rule 1; if I were to practically defeat the suit at this 
stage when it is almost, if not ipiite; ripe for hearing; by 
ordering iho plaintilF to lodge security. At the same time I 
think that I am entitled; as a discretion is given me under the 
section; to exercise that discretion only upon certain terms, 
which I think I am entitled to impose upon the plaintiff. And 
I only refuse this application on ilie d:^h*^^ct undoitaking by 
tlic plaintiff tliat die will abandon all }k)ico CVnirt prvjcecdingS; 
which slic has instituted agaiiri tlic <lci‘en(lant. If die does 
not do that; then I diall b ‘0 prf?pared to hear any renewed 
application that the defendant may make for the exercise of 
my discretion under Order XXY, rule I, In the meantime I 
think tiiat tlie defendant, having regard to the Police proceed- 
ings; wliich were taken against him. wa^ excused for coming 
here to make this application. X'o doubt the summons was 
taken out before the defendant knew anything about the Police 
Court proceedings ; but the Police Court proceedings having 
been taken out, it is quite clear he would on its coming to his 
notice bo entitled to come to this Court for protection from 
concurrent proceedings in the Police Court and in this Court, 
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by a confessedly iinpecanious party. I, therefore^ direct that 
the coshs of this summons be costs in the cause; but the 
summons itself will be discharged. Counsel certified. 

Attorneys for the plaintiff : Messrs, Szhr^is and Qoregaohar. 
Attorneys for the defendant ; Messrs, Smetliamy Byrne ^ Co. 

Summo7i8 dise&arged^ 

B. N. L. 
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Before Sir Basil Scott, Chief J iistice. 

The west END WATCH COMPANY (Plaisttiffs) «?. The BERNA 
WATCH COMPANY (Defehdasts) ^ 

Trade-marh — lomtation --- Abandonment — Intenti on — Befenda^iis im^properl y 

representing that their business to he business carried on by plaintifs 

— Injunction — Raising of issues — Practice — Procedure. 

The plaintiffs had since the year 1887 been importing into and selling in 
India watches manufactured at the St. Imier Factory in Switzerland. Those 
Watches bore the name * Berna ’ on the dial. In 1907 the plaintiffs complained 
ot th matches supplied hy the St. Imier Factory and began to import watches 
largely from other manufacturers, while they ceased giving oiders to tiro 
St. Imier Factory. In the year 1908 the St. Inner Factory was purchased by 
the defendants and at the time of purchase the defendants asked the plaintiffs 
whether the defendants could positively count upon the plaintiffs to he their regii- 
Lir cnstomeis for the articles previously taken from the St. Imier Pactoiy, The 
plaintiffs lepliel that they were willing in principle to .reserve a pait of their 
oideis for the defendants, hut that it would first be necessary for the latter to givo 
an idea of what they were going to manufacture and the improvements they 
were going to make in the qiiility of the witches. In one of their catalogues 
printed in 19D7 the plaintiffs aimoaiiced : — 

‘''We take this opportunity of informing our customers that the name 
* Bema ' will be changed to ‘ Service ’ as soon as our piesent stock of these watches 
is sold out. The trado-mark will in other respects remain unaltered. The 
alieiation of the name is done to secure a trade-mark which cannot be imitated 
in India or elsewhere/’ 

On the 6th of November 1908 the defendants opened a place of business in 
Bombay and issued a circular, dated February 1909, in which, on behalf of the 
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del-endant Company, they icrerred to ulie plaintifFs a*3 tlie derondants’ agents 
who had sold 600,000 watches made at the St. Imicr Factoi y in past years and 
proclaimed that Berna Comp'iny’s watches would no longer be sold by their 
former sole agents* nnpoiteis (meaning the plamtiffs) as the defendants had 
decided to got iid of any middle^iiiip and to deal directly themselves. 

The ])lain tiffs thereupon iilod a suit on the 2nd April 1909 against the 
defendants to restrain them from using and imitating various trade symbols 
alleged to belong to the plaintiffs and from lepresenting that the defendants* 
business was the husine^ss carried on by the plaintiffs 

Held, that the plaintiffs for the last thioe years both in their dealings with 
the supplying factory and with their enstomeis evinced very cleaily and 
consistently their intention to abandon the name * Berna * as a quality mark for 
their watches, and it followed that they could no longer claim any exclusive title 
to the use of that name eitlicr alone or in a trade-mark. 

fui*ther, that, the plaint'ffs wore oniitlcd to an injunction restraining 
tho (lefondanis, their sei'vjnt^, agents, travellers and lepresentatives, respectively, 
from in anv ni inner representing that the defendant Company hud been or were 
carrying rm the bu^inc^s carried on by tho successors in 

business ot the plaintiffs. 

per Cnrhim —-The impoiter uholiy adv'eriisiusT anti pushing tho sale of goods 
inulo? a particular mark seeares a wide popule-rit/ for llie mark in relation to 
the iwh sold by him is entitled to the piotoi tion of the Court for that rnark 
iu ihecuuntrv of impnrhitiou oven aga^n^t tho producer oi the goods : Bamodar 
^ V. ll<>r‘:^asjl A'laijfO^) and L(tmr(j>ic v, Tlooperi^)^ referred to* 

Tho fa? t that the user uf a w’ord or iiuik alwavs u^es it In conjunction with 
his own name is not c.mi In-J:ve t'> sho\vthat the “word or mark cannot be 
cUiined aa a tiido-maik or ILil the user ha& waived iiis lights in it as a 
tiaite-inaik. 

Tl;o question oi abmdoinneut h one of intention to be intorroJ from the Ihefs 
of tlio ease Mousod Sr Co v. Ln^'giie v. HoopeA^)^ followed. 

I'ho pr.iftne of laising a number of ismos which do not state the mam 
qnesti’UKs in th.' Mill b.it only vaiioiis suh^idiaiy matters of fact upon which 
lliere is nob 'jgreeiucni: between ilio parties is veiT ombamssiiig Issues should 
bt; ftmiaitMl qu.-tions of law arhiiig on the pleadings and such queotions 
of fact a. it wmild be noces-aij^ for the judge to frame for decision by the 
jury III a jury hiai .it iiibi^prin^ in Eugbnd. 

Tfiiv lacks of tills easG are set out in the juJgmcnt- 
BoJmlarji and Jmnah for the plaintiffs, 

IL 1),N, Waclia and Havar for the defendants, 

P) Appeal JSfo, 042 in buir No. GO of 1895. (^) (1884) 8 Mad. 140. 

(3) (1884) 26 Ch. B. 398, 
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Scott, O.J.: — ^The plaintiffs sae to restrain the defendants 
from using and imitating various trade symbols alleged to 
belong to the plaintiffs and fioni repiesenting that the defend- 
ants^ business is the business carried on by the plaintiffs. 

At the commencement of the hearing eighteen issues were 
proposed, very few of which touched the real questions in the 
suit. The first ten of those issues were founded on various state- 
ments in the narrative of facts contained in the plaint. This is 
in accoidance with a practice which has grown up at the 
Original Side of raising a number of issues which do not state 
the main questions in the suit but only various subsidiary matters 
of fact upon which there is not agreement between the parties. 
The effect is very embarrassing and the practice has often been 
condemned by trying judges. In my opinion issues should be 
confined to questions of law arising on the pleadings and such 
questions of fact as it would be necessary for the judge to frame 
for decision by the jury in a jury trial at nisi prius in England. 
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Having eliminated ten issues the Court recorded eight, but 
they do not specifically cover tke questions chiefly in issue in 
the suit, which are, in my opinion, as will appear from this 
judgment, whether the plaintiffs have abandoned their mo^t 
popular trade symbol and whether the defendants have impro- 
perly represented that their business is the business carried on 
by the plaintiffs. 

At the outset it is necessary to trace the history of the plaint- 
iffs^ firm in relation to the Watch Factory at St. Imier which is 
BOW the property of the defendants. In 1884 a watch business, 
the name of which in 1887 became the West End Watch Co , 
was started in Bombay by the Swiss firm of Droz & Co. and 
one Charpie. Droz & Co. were the owners of a watch factory 
at St. Imier, and it was chiefly their watches which were sold 
by the West End Co. Charpie retired in 1887 from the Bombay 
firm which then became the property of Droz & Co, exclusively, 
and so remained until 1891 when A. Amstutz was introduced 
as a partner with Droz & Co. In 1904 Droz & Co., the exclusive 
owners of the St. Imier Factory, got into difficulties and con- 
verted their manufacturing business into a Joint Stock Company 
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under the name of the Pabriqiie D^horlogerie Berna* The West 
End \Vatch Co* supported the flotation by taking up a large 
number of shares in the new Conipany* 

At the same time the firm of Droz & Co, retired from the 
"West End Watch Co, and their interest therein was purchased 
by A. Amstutz and Constant Droz^ the younger of the Droz 
bi’othcrs who arc interested in this suit. 

The result of this arrangement was that the owners of the 
St* Imier Factory no longer had any intere^t in the West End 
"Watch Co., but the partners in the latter firm vrere interested 
in: the factory as large shareholders anJ by covenant with the 
Joint Stock Company became entitled to the monopoly of all 
the products of the factory sent to India for a period of ten 
years. 

The Joint Stock Factory did not prosper^, and in or about 
December 1907 wmnt into ii(|uldation. The liquidators carriefi 
on the business till August 1908 when they agreed to sell it to 
a new Company of which the promoters appear to have been 
a w’'atehmakor named Be Goumoib and Louis Droz^ the elder 
of the two Droz brothers above mentioned, who had all his 
%vorklng life been interosted or employed in the St. Imier 
Facloiy. It is prubable tljat the ill success of the Fabrique 
D’liorlogerie was duo to want of support from the Bombay firm 
upon wdiose cu.'^lom they \verc very dependent. At any rate 
the Bombay firm complained in the year 1907 of the watches 
supplied by the factory and began to import watebes largely 
from other manufacturers while they ceased giving orders to 
the St. Imier Factoryt 

In view of the importance of the Bombay connection De 
Goumois before buying the factory wrote to the plaintiftk 
(Exhibit G) on the lltli of August 1908^ as follows: — 

With vcicrtTioe to tho coiiyorsatiun I had the pleasure to have the other 
dav with Mr, Amst-iU I have the lionoiu* to inform you that I am on tlie 
point of buying tlie Fubviqne Bcrna. Bofoiv decidi’'-* defiuitirely liowevei* I 
vv'ish to approach you once mere because I have been able to ascertain tbat up 
tu tho present yeai too were one of tlie best clients of this factory. 

T Law already you express assmsii ices as to the improvements which 
I arii auxioms tu make to the ]>roducts of tlio Benut and as your dissatisfaction 
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arises from the defects you have found in those products its appears to me 
that there should he nothing in the way o£ our continuing the husiness rela- 
tions yrhlch you entertained up to recently wiih tho Berna since I give yon the 
assiiranco that I am able to remedy tho defects in question. I am of opinion 
that the Indian market is necessary to the vitrility of the Berna and I am per- 
suaded that it would be to the niiitiud interest of both our houteos if yours 
were to resume the old relations with the new house. 

In fact I would he pleased to knov;— 

(a) If J can positively count upon > on to be my regular customers for the 
ai tides which you previoasly took from the Beina. 

Qj) Prom what date }ou could eveiiluallv give me your regular orders,*' 

Amstutz replied^ by Exhibit A 4^ on the 13th August^ that 
they were willing in principle to reserve a part of their orders 
for the eventual successor oi the Berna^ but that it %vould first 
be noeessary for the latter to give an idea of what he was going 
to manufacture and what improvements ho was going to make 
to the calibres and qualities the lYest End Watch Co. were 
taking from the Berna. 

In the following month it appears from Exhibit 13 that the 
relations between De Goumois and Ainstutz had become strain- 
ed in consequence of a dispute as to the right to use the word 
^ Berna ' in connection wifcli the sale of watches in India, 

De (Toumois had complained to the liquidators^ his prospec- 
tive vendors, that Ainstutz had declared he wmiild prevent 
Do Goumois from using the word in India^ and the liquidators 
W'arncd Ain&tuiz that, if he harassed De Goumois in India, they 
would take severe measures against Amstutz in Switzerland* 

To this Ainstutz replied that his firm wmuld claim in India 
by all means the ownership of the word ' Benia ’ as a trade- 
mark on the basis of a twenty years^ user of tho same to design- 
ate one of their qualities of watches. 

The history of the use of the -word 'Berna Mn connection 
with watches sent from St. Imier to the pluintiffs in Bombay 
is as follows : — 

In the year 1887 a trade-mark %vas designed at the factory 
at St. Imier consisting of a hear and flag with the word ' Berna ^ 
and was marked on new watches sent to India, The bear was 

5 032i-2 


429 


1910 . 


West Enb 
Waiob. 

tJ. 

Beexa 

Watch: 

COHSANY. 



430 


1910. 


■\YEriT 12 :sd 
Watch 
CoiiPiNY 

V, 

Beena 

Watch 

C-OHPAKY. 


THE INDIAN LAW REPOHTSo [YOL. XXXY. 

objected to by the West End ^Yatch Co. as not suited to Indian 
tastes and was quickly abandoned for the Indian trade. The 
word ^ Berna/ however, was used on a certain quality oi ^Yatclq 
and in 1901 was included in a nev/ trade-mark, registered by 
Droz & Co. in Switzerland in that year^ consisting of two 
concentric circles^ the inner being occupied by a star and cx'escent 
and the outer by the words Berna and Swiss Made. This mark 
has been transferred on the Swiss Kegistry to the suceessive 
owners of the Factory including the defendants, and the defend* 
ants have also registered an jther mark with concentric circles, 
the inner being occupied with the initials B W and the outer 
with the words 'Berna Watch Co. Swdss ilade/ 

Watches bearing the w’ord ' Berna ^ on die dial whether alone 
or in the star and crescent trade-mark above described ivere 
styled Berna watches in the phiintiffs’ catalogues, exhibited in 
this ease, for the j'Ccirs 1397 to 1907 inclusive. The watches 
so designated may be roughly described as the twenty rupee 
i)uality v/atches* 

In die extra edition of the plaintiflV undated Catalogue No. 4S, 
W'hich I tak{‘ to have been publislieu in the latter part of 1907, 
tliC Berna is called the Berna or Service Watch, tbc altcrnalive 
designation Ijeing expbined l^y th^ following remark : — 

uilvo ibis opportunUy of informiiig our cn.'^lomora that tho naujc 
^Bevua’ will bv* changed to ^Service ' poou as onr pre-?oiit fetoek of thesi' 
vMtehes ih hold o\ii, 'i'ho will in oi her rcspech remain unalleivJ. 

This alteration of tb'' name is done to s^'ure trado-inark which cannot be 
imitated in India or ol-cwhere/’ 

Catalogue Xo. 44 is in the same terms as regards these watches, 
but in Catalogue Xo. 46 (the succeeding Catalogue roiatiug to 
watches), which is the last oim produced and probably belongs 
to the latter part of 1903, there is no Berna watch advertised but 
in it^ place the ^ Secular/ which is introduced with tlm following 
remarks 

'‘The Secular replicas Iho das, s of \utiche:f wLidi we wore foi'iiieily .selling 
under the des'gnation of Berna vnitehea iis the latter T\-ere watebes which v-ere 
di ijigned Urenly years ago and had become somewhat out of date/’ 

Tho change froju ^ Berna ^ to ^ Sei’viee ' and ^ Secular ^ is rather 
differently explained by the plaintiffs and the defendants ; — 
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9. Ib tlie } eat 19l>7 tlie plaintiffs discovered that t1:e woid “ Eoina ab used 
in tlielr trade-mark for many yeais in India had ’witbont their knowledge been 
registered in 1901 by Bros & Co. as a trade-mark in Switzeiland and tbe 2>laintiffs 
resolved to change the name of the particular quality of watch marked Berna ” 
to “ Eaiiway Bervh'e and Secular ** and they notified in their catalogues the 
change of namo. The plaintiffs however continued to receive and still receive 
orders for Berna watches. (Piaiut). 

8. The allegations contained in para 9 of the plaint are absolutely imLrtie. 
Ill 1906 whf^n the said Constant Droz was in Switzerland he told Louis Dro/, 
then delegate of the Council of administration of the said Fabrhiue Company, 
that as the word Beina had been the registered trade-mark of the Eabrique 
Company the j)laintiffs had resolved to charge the mark Beina on the watches 
imported by them into Railway Service ” and ‘‘ b’ecular The change was 
cn his instructions accordingly made from the year 1907. (Written statement). 

The plaintiff Constant DroZ; however, is not prepared to deny 
that a conversation, such as is alleged in the written statement 
and sworn to in evidence by Louis Droz, did take place. Such 
a conversation is, moreover, consistent as regards the change to 
^ Service^ with the remark in Catalogue No. 43 extra edition. 

I have come to the conclusion that the real reason of the change 
was the certainty that the plaintiffs had that they would have 
to sever their business relations with the Factory at St. Imier 
(which it may be noted is referred to by Amstutz on the 1 8th 
August 1908 (Exhibit A 4) as the Berna) and their desire to have 
a mark for their twenty rupee quality watch which would not 
involve them in controversy with the registered owners of the 
mark * Berna ^ in Switzerland. 

On the 4th of November 1903, the new Company, started by 
De Goumois under the English name of the ^ Berna Watch Oo/, 
took an assignment of tbe factory and its properties, and on 
the 6th of November Louis Droz, as representative of the new 
Company, came to Bombay and opened a place of business. 
He then prepared and issued a circular, dated February 1900, 
in which, on behalf of the defendant Company, he referred to 
the plaintiffs as the defendants’ agents who bad sold 600,000 
watches made at the St. Imier Factory in past years and pro- 
claimed that Berna Co.’s watches should no longer be sold by 
their former sole agents-importers (meaning the plaintiffs), as 
the defendants had decided to get rid of any middlesiiip Md to 
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deal directly themselves. References are given at the close of (iho 
circular to every wearer of one of the 600^000 Beina watches in 
use in India and every maker who has ^^^old one Benia watch. 

The immediate result of the circular was the institution^ on the 
2nd of Apiil 1909, of this suit by the plaintiffs^ who allege that 
one of the qualities of their watches was well-known as the 
Eerna watch^ that the name Berna came to denote to the public 
in India and Burma a particular quality of watch imported and 
sold by the plaintiffs^ and that though the name has been changed 
by the plaintiffs they have continued to receive orders for Berna 
watches. 

The plaintifiV ease, therefore^ as oiiginally framed, wn-s based 
iipcm aequibiliun by ivyiv in India of tijc ii.nre Berna a^ a trade- 
mark, This is a. ease which is not affccied by the succes&ivo 
icg^siratiou In ywitzerlaiid of the Berna trade-mark appearing 
on the plaintiffs^ watches by the different ovv"iicrs of the Si, Imicr 
factory : see JSey v, Leeopl'Vrier^^K 

That the importer, who by advertising and pushing the sale of 
goods under a particular mark secures a wulo popularity for the 
mark in iolation to the goods sold by Liniy is entitled to the 
protection of the Court for that maik in the country of importa* 
tioii, even against the producer of the goods, has been recogniml 
by this Court in the unreported case of Dcmoclar RuUon^ey v. 
Kormmji mAhj the lifadras High Court in Lovergne 

V. Uooper^^K 

Although the word "^Berna^ originated with the manufacturers, 
it is proved that buyers in India arc not interebted to inquire at 
what factory imported watches may have been made. Importing 
lirms have acquired reputations by selling and advertising 
watches of grades suitable to different classes of Indian buyers, 
and by taking care that all but the very cheapest watches are 
properly regulated before they pass to the buyers. Amongst 
importing firms the plaintiflV' reputation stands at least as high 
fis any. It is contended that the plaintiffs never used the word 
Berna as a trade-mark because it is always found in conjunction 

(3) Appeal No. U2 in Suit No. 69 of 1895. 

(S) (1S84) 8 Mad. 149 at p. 154 


(1) [1908] 2 Ch. 715. 
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itli the name West End Watch Co. This argument is based upon 
the decision in Micharda v Bntcher'^'^ , where the Coiut was only 
concerned with the question whether a word had been used as a 
trade-mark in the sense contemplated in section 10 of the Trade 
Marks Registration Act, 1875. That case has no application here. 
The fact that the user of a word or mark always uses it in 
conjunction with his own name is not conclusive to show that the 
word or mark cannot be claimed as a trade-mark or that the user 
has waived his rights in it as a trade-mark. Thus in Braham v. 
BxiafardP^ K&ndi in Lmergne v. Hoojjer^^ the successful owners 
of the marks used their own names in conjunction with them, and 
this is, so far as I am aware, the general practice. 

The evidence, I think, establishes that the word ‘ Berna ’ had 
up to the date of suit been associated in the minds of watch 
buyers in India with a very popular grade of watch sold by the 
plaintiffs, and it follows that.Jf there has been no abandonment, 
the plaintiffs are entitled to an injunction against any other 
persons importing and selling watches under that name notwith- 
standing that the plaintiffs’ name has, in addition to the word or 
trade-mark Berna, always appeared on every one of their watches 
and is well-known to all dealers. 

I propose, therefore, to discuss whether the plaintiffs have 
abandoned their right in the name Berna as a symbol of a 
particular quality of watch sold by them. The matter is by no 
means settled by a reference to the declaration of Amstutz that 
his firm would claim in India by all means the ownership of 
the word Berna as a trade-mark, for there can be no property in 
a trade-mark in gross apart from goods of which it has become 
the symbol : see Thorneloe v. The question of abandon- 

ment is one of intention to be inferred from the facts of the case 
see Mouaon <§ Co. v. Boelim^^^ and Lavergne v. Hooper^^. 

In the first place the declaration of Amstutz may be met by 
the statements in the catalogues to which I have above referred 
in discussing the use of the word Berna prior to suit. 

(1) [1891] 2 Ch. S23 at p. 543, (81 (1884) 8 Mad. 149 at p. 164, 

m [1868] 1 H. & M. 447. (4) [1834) J Oh. 669 at p 577, 

(6) (1884)26Cli.D.898atp.405, 


1910 


West End 

Watch 

OOMTAHY 

Bee^ta 

Watch 

C0MPAK\. 



m 


THE INDUIS^ LAW REPORTS. fVOL. XXXV. 


IDIO. 

Wfst E5D 
W ITCH 

Company 

-i?. 

Ber> a 
Waich 

CoMPA^ V, 


Pabailig now to the other evidence on the I gather that 

owing to the consein atism of Indian buyers the efforts of the 
piaintifth to substitute watches named * Secular ^ in place of those 
named ‘ Berna ^ were not at once successful; but the difficulties 
encountered in carrying out the elianga have not, so far as I can 
judge, inteifcrtdaYitli the plaiudds’ detenninatiou to discontinue 
the use of the tvord ^ Beina/ 

Baksh Eiahi, the Calcutta dealer, says that when he received 
ordcis for ^Berna^ or SSeculaiMie would send the plaintiftV 
watches. He has no Berna.'^ in stock so has to supply Seciilaiv. 
but they are only taken lytlic illitciaie. Those who can read 
do not buy Seculars. In 1903 after lie had learnt that the 
plaintiffs had cliseontiiiued the i’^suo of Benias he tried to sell 
some of the defendants’ Bornas to customers asking for Bernas 
but they would not buy on tiOeing that the watches were not 
West End Bernas, 

The Lahore dealer, Tricumlal Lalla Motikl, proves orders sent 
by him to the plaintiffs Coin pany as late as the 15th of November 
1908 foi' Bcrna watches, but ho also says that the plaintiffs have 
for the lust tivo years invariably supplied Seculars or Railway 
Seivice in execution of such orders, He ivould now ask a whole- 
sale dealer a^ving for Berna^ whether he waut& West End Oo/s 
Benias or Bcrna Watch Co.\ Berin'^. 

The Delhi dealer, Dhannmai Gotia, pioves many orders (Exhi- 
bits D and E) sent for Bernas to tiie plaintiffs during 1908, 190’J 
and 1910, but it is only in the 1910 orders that he shows by 
ordering Bcrna-Secular that ho is aware of the new name intro* 
duced by the plaintiffs in place of Berna, 

The evidence of MoliunJas Karaalsej’, the other large dealer, is 
nut very intelligible, but lie seems to attach great value to the 
name ^ Bcrna' in connection with the plaintiff^'’ watches and savs 
he finds it dilBcult to sell ‘ Secular Mvatches to illiterate people 
(whidi is the reverse of Elahi Baksh’s experience). 

The evidence of the plaintiffs themselves establishes that their 
large customers, the Traffic Superintendents of the Oudb and 
Eohilkhand and the N. W. Eaihvays, continued to order ‘ Berna^ 
watches for guards throughout 1908 and 1909 and into the present 
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year, the orders being almost invariably executed by the supply 
of the ^Railway Service^ watch (see Exhibit M, de hene). 

The last order for ^Bernas^ was given by the plaintiffs to the 
St* Imier factory in 1907, and the date of the last invoice for 
Bernas sent to the plaintihs from that factory was 30th June 
1908 (see Exhibit N)* The watches so invoiced would be received 
about September 1908. 

Between 1908 and the date of the institution of this «;uit 131 
orders for Berna watches were satisfied by the supply of Berna«?. 
Between the date ot suit and March 1910 only thirty Berna 
watches were supplied to wholesale dealer^. 

On the 24th April 1909, three weeks after the institution of 
this suit, the plaintiffs received from a dealer at Neemuch an 
order for tw3lve ^ Berna ^ matches. Constant Droz then made 
the following memo with regard to it (Exhibit 9) : — 

** Wiite Beina not made any more, these Railway Service) are the watches 
we now supply in its stead to all the Railway and Government olces. They are 
of the most modern consti notion, etc., etc 

There are, it is said, a few Berna ’ watches still on hand but 
their number cannot be easily aseeitained from the stock -book. 

It may, therefore, be taken that the plaintiffs’ stock of Berna 
watches is practically finished. 

The conclusion at which I arrive fiom this evidence is that the 
plaintiffs for the last three years both in their dealings ^ ith the 
supplying factory and with their customers evinced very clearly 
and consistently their intention to abandon the name ' Berna ’ as 
a quality mark for their watches, and it follows that they can no 
longer claim any exclusive title to the use of that name either alone 
or in a trade-mark with concentric circles. 

The plaintiffs’ ease for relief, however, does not altogether fail 
with their inability to make out an exclusive title to the word 
or trade-mark ^ Berna/ They complain that the defendants have 
been representing that they are now carrying on a business which 
was formerly carried on by the plaintiffs as their agents, in proof 
of which the circular of February 1909 is referred to. This 
circular is admittedly indefensible and the defendants have 
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ofiered to destroy it. The plaintiSs also rely on an adveitisement 
in a Rangoon paper of the IStii November 1909, which was 
inserted by the defendants agent Danker and is shown to have 
had the approval of Louis Droz, the defendants’ representative 
in Bombay. (See advertisement Exhibit A 2 and Exhibit Q.) 

The watch figured in the advertisement is a new watcli intro- 
duced recently hy the defendants under the name of Berna New 
D. P. having a new adaptation of an old movement not found in 
the watches theretofore known in India as Berna watches through 
the business dealings of the plaintiffs. 

The adveitisement however^ lieaded in large type ^ The 
Berna ^ and includes a sUtement as to the official adoption of the 
watcli by certain Railway Companies, a statement which is 
wholly false as regards the defendants' Beina Ne\v D. P. and is 
copied verbatim from the plaintiffs’ unamended Catalogue No. 43 

The relation of the defendants and Danker^ the Rangoon 
advertiser, were those of principal and agent. Danker did not 
];uy fioin the defendants lait received w’atclies of wiiicli he was 
bound to remit the proceeds vehen sold at the end of each inontii, 
Hie a<lveitisemeiit though paid for by Danker was approved by 
L(iuis Droz who said the defendants would pay 11^. 10 per month 
towaids the cost of the advertisement translated into the rurim^so 
language (see Exhibit Q). 

In my opinion the advertisement ih both a dliect niisieprescn- 
tatiou as to the business and good^ of the dofondantsand a lieach 
of the injunction of the 6tli April 1909 wlicroby the delendants, 
tlioir servants and agents, ivero restrained from publishing or 
representing that the defendants' bii.-^ines^ has anything w’nites or 
to ilo with the plaintiflV business. 

Other complaints of the plaintiff relate to the marks knoivn as 
Hie V CvSt End Co. with Eagle and The Matchless with Locomo- 
tive. As to the first it is suilicieiit to say that the evidence does 
not disclose that the Eagle mark lias acquiied any reputation 
among Indian buyers, and that the defendants are only using an 
eagle mark without the wmrds West End Oo. As regards the 
Matchless with Locomotive, it is common ground that the Loeomo^^ 
tive mark is pnijlici Juris and that the word Matchless was 
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adopted by tbe plaintiffs as distinctive from the word Maxim 
which in combination vyith a Locomotive was a registered trade- 
mark of the factory in Switzerland which has now passed by 
assignment to the defendants. In my judgment no case of passing 
off has been made out against the defendants in respect of either 
of these marks. 

The plaintiffs also complain that the defendants are imitating 
the boxes in which the plaintiffs* watches have generally been 
sold. These are red boxes, having a representation stamped on 
them of the St. Imier Factory together with reproductions of 
certain medals awarded at Exhibitions for products of the 
St. Imier Factory. The evidence does not satisfy me that buyers 
attach any importance to these boxes. If there were such 
evidence it is doubtful if the Court would grant relief to the 
plaintiffs in respect of them now that their business relations with 
the St. Imier Factory have ceased. Much time has been consumed 
in the discussion of various assignments, executed in Switzerland 
in the yeais 1901, 19l)4 and 1908. I do not think they help the 
plaintiffs' ease. The two matters seriously in dispute are the 
right to the use of the word ^ Berna ' and the question whether 
the defendants are or were improperly representing their business 
to be the business foimerly carried on by the plaintiffs. The 
defendants can use the word ^ Berna ' in India only if the 
plaintiffs abandoned its use Once the abandonment is establish- 
ed the Swiss assignments, assuming them to assign the Berna 
trade-mark to the plaintiffs absolutely, can be of no assistance to 
them. 

I pass a decree for the plaintiffs for an injunction restraining 
the defendant Company, their serv ants, agents, travellers, and 
representatives respectively, from in any manner representing or 
causing or procuring to be represented or doing anything which 
shall lead to the belief that the defendant Company have been or 
are carrying on the business carried on by the plaintiffs or are the 
successors in business of the plaintiffs, and from employing using 
or circulating or causing to be employed used or circulated any 
circulars, notices, or advertisements which shall in any manner 
represent or kad to the belief that the defendant Company are 
carrying on or have succeeded to the business of the plamti% 


437 


mio. 


West Exb 
WArcH 
Company 

Berna 

Watch 

Company* 



438 


THE INDIAN LAVv BEPOIiTS. [YOU XZXY. 


1910, 

Wkst End 
WA rcD 
C01IPA^’Y 
IP* 

Bthna 
W iTCir 
OOil LUNST, 


191D 
Juno 14. 


The Dlaintiflh will liavo their co^is of snit up to and iPxcludino 

t to 

the fir.bt day^s heariJig, and must pay to the deiendcuus costs of 
four days' subseouent hearing. Each r)aity must bear their own 
costs not otherwise provided for* 

Attorneys for the plaintilis : Sfessrs, Cuolain and Yaidfja^ 
Attornej’s for the defend.anls : Messrs. B‘kin(4I^ Mervmnjee and 

JiCnjer. 

Spit (lon*ec(L 


B. L„ 


APPELLATE CIVIL. 


Before ^r^Jnstlee Chi(u'Lo:o.rhar and. Mr. Jiisllce Bxitj'warii. 

SAMBIIIT SIX HAN^^EaXTA KOIIaL axd others (ujjgixil l)ErE.\’DAXTs 
Nos. 2 TO 45, ArrDLjbuVTS, ?>. NAMA rjx NAUAVAN NAIKDE and 
AXO’ lllKE (ORKUXAL PLAUSTH’r ANI> Dr.FEXDAKr Xo. 1), ivRSrOXDEXTS/''- 

Lhnlb*tion Aet {X¥ of 1S7?), jL^lc'es Third 

'peraou y^edee nJnu uiortiJ fjf. uPrl'jafjors desire — S\de hy •.no'^ i^yaf/o'i of 
Jn^ riahU—Sidc-dB r,u\y'{,^>.^(d — could ho. looUd lU for 
ftlihiice .y i hy t’o redooii ignoring 

suh — Lotur/'' ,'y'Mc — iiO,si' doxi> Ijtj lie lior-^ R.t gist) ution Jet 
(III '/ ISi .f‘ / * ‘ / / T-'-'/A/fA , c ’ ( h if 1 A A, *sv '‘tlon 9L 

Tlio {/Luidiil < liAvi j)i-}pei«'y svAh Vvitl* 

Xo. 1 hr Us. <•‘■'1, o:i du* 4di Api I ’ish) <'»i iU ^IrJi Xc 70 ;jd;cr 1S7S, 
deroncl.aii'^ Xo-. "Ate 4. o* t!io ie«(nc-5-, o';Ik pi ; ‘lit. u, pi-, kl o’U, ho .mortgage 
to dt‘iendaiU No. 1: .nil tui* t'lr* saui ;ct a iviihoi y>avi>ierit of 

}{<;. 50, tlio pidntid* {]ia pruptry lo iIoL.jd oits Xos 2 fo 4, Tht- docu- 
nieht a:> to die .VxO \va« not i u : bai o\ei* since the piiichasi?, the 
defondint^ Xo'* 2 to :u as owners. In 1007, the phunlifi: 

filed a ^lili to redeem tL* < liago of lS::j The defcndjiiis Xos, 2 tu 4 set up 
in reply the sile ot 1873 'riO contc’.ideJ that the suit was barred by 
liiaiiaiion : — 

IfehL that the s tie-deed {)eiiig uiirc_Ltcn’od Ctuild not be looket] at for 
proving iho g.ilcs bid it couM be looked at as evidenee of payment of naorey. 

Mahadnapp^ htn Dauupm v* T)aH Un BtUad^) and Waumn Eamehahdra 
y. BJiondiha iLrkhnajK^)^ foliovvod, 

* Feeouii Appeal Xo. 950 ot 19u9. 

(I) (1S75) V. J., p 20?. (2) (1870) 4 Bo'.n. 120, 
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Meld, furtlier, tliat tlio ledemptlon having been made by the defendants 
for the plaintiff with bis knowledge and consent, they became entitled to 
bold the prop 01 ty as lienors and the p aintiff could notiecoverit from tlem 
without paying the amount of Bg. 651. 

Mahomed SJmmool v. followed. 

Weld, further, that the defendants’ lien was alive for twelve years after 
1878, that is, up to the year 1890 (Article 152 of the Limitation Act of 1877) ; 
that w^hen that peiiod expiied, the lion was gone and their possession after 
that was without any right; and that their title by adverse possession was 
pmfected in 1902. 

Mamchandra 'Yahlivant * Sadashfu Ahaji Sipj)nid(iri^^,Q\i)]dijmQd* 

Meld, iherefoie, that the plaintilt’s suit was haired by limit xtion. 

SecokB appeal from the decision of K. Barlec, Assistant 
Judge of Poona, reversing the decree passed by M. G. Mehta, 
SuborJina^to Judge of Khcd, 

Suit for redemption. 

On the 4th April 187d, the plaintiflf Kama Narayan Naikde 
mortgaged his lands with Rarakrishna Waman Pendse (defend- 
ant No. 1) for its. 601. The mortgage was a usufructuary 
mortgage. 

On the 25th November 1878, the defendants Nos. 2 to 4 
redeemed the mortgage at the plaintiff’s instance and paid 
Rb. 601 to defendant No. 1. The plaintiff further received 
Rs, 50 from the defendants Nos. 2 to 4 and for Es. 651 so 
received sold the property to the latter. The document of sale 
was not registered but the defendants Nos. 2 to 4 were put in 
possession of the property the same day. 

In 1907, the plaintiff brought this suit to redeem the mortgage 
of 1873. 

The defendants Nos. 2—4 contended in their written state- 
ment {hitcr alia) that the suit was barred by limitation and 
relied on the sale-deed of 1878. 

The Subordinate Judge held that the mortgage of 1873 had 
been extinguished ; that deed of sale not having been registered 
Was inadmissible in evidence except as evidence of possession 

CD (1874) L. E. 2 I A* 17. «) (i886) 11 Bom, m. 
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of defendants Nos 2—4; that the defendants had acquired title 
as vendees of the plaintiff and that the plaiiitiff^s claim was 
barred by limitation. He, therefore, dismissed the suit. 

On appeal this decree was reversed by the District Judge. 
He held tlidt the deed of sale was inadmissible in evidence for 
any purpose, and that the defendants had not established a title 
by adverse possession. He remanded the case to the Court of 
the Suboidinate Judge for finding what amount was due on the 
moitgagc. On remand, Rs. G76 was found due. A decree was 
therefoie passed ordering the plaintiff to redeem the mortgage 
by pajdng Es. 676 in six equal yearly instalments. 

The defendants Nos. 2 to ^ appealed to the High Court. 

WehIo7tj with G. K. Dawleiaf, for the appellants. 

Ja^akar^ with V. 3i, Mondj for the respondent. 

CfiaxoatarkaU; J. ' — The pleadings and the facts found by 
the Court below may be shortly stated for the purpose of the 
question of law, which has been veiy carefully argued by both 
the Conn^o] befoic 

Tlic pifuntili (‘rmiglit the suit to redeem, alleging that he had 
moitgaged the property in dispute on the 4th of April, 1873, 
to dofoiid.iiit No. 1*^ father and that the mortgage was with 
po^-bossion for R^. 601. Defendant No. 1 in his written statement 
pleade<l that the mortgage had been redeemed, and that, therefore, 
the suit did not lie as against him Ho alleged further that, ever 
since redeinpticn, the property had been in the possession of 
defendants Nos. 2 to 4. These defendants are appellants before 
us. The contest, theieforc, came really to be between the 
plaintiff and defendants Nos 2 to 4. These defendants in their 
written statement alleged that, on the 25th of November 1878, 
at the request of the plaintiff^ himself they had paid off* the 
amount of the mortgage to defendant No. I’s father, and that, for 
the -nm so paid on the plaintiff’^s account and a further sum of 
Rs, 50 paid by the defendants to the plaintiff*, be had sold the 
land to the defendants. The defendants also alleged that ever 
since tlioir purchase they had been in possession as owners. 
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Now, upon these pleadings, the questions which arose for 
determination were these : (1) whether defendants Nos. 2 to 4 had 
proved their title by purchase from the plaintiff ; (2) whether, 
if that purchase were not proved, the defendants had established 
their title by adverse possession. 


The defendants relied upon Exhibit 3S in support of their 
purchase. That was a document purporting to be a receipt 
passed by the plaintiff to the defendants, acknowledging the fact 
of the defendants having paid the sum of Es 601 to defendant 
No. I’s father, and having redeemed the property on his (i. e., 
the plaintiff's) account, and also of his (e. e , plaintiffs) having 
received a further sum of Rs. 60 fiom the defendants. The 
receipt then proceeded to state that the land had been sold by 
the plaintiff to the defendants for the sum of Rs. 651. 

So far as the sale was concerned, the document could not he 
looked at, because it was not registered. Therefore, the question 
of sale went out of the case under the Registration Act and 
under section 91 of the Indian Evidence Act. 


The only question that then survived was about adverse 
possession. The burden of proof undoubtedly lay upon defendants 
Nos. 2 to 4 at the outset. But they had at the start this in their 
favour that, their title by purchase having gone out of the 
and there being no allegation on the part of the plaintiff that 
the defendants had been in possession, from the year 1878 down 
to the time of the suit, in virtue of some title derived from him, 
their possession could only be regarded as that of trespassers. 
Under these circumstances, it was for the plaintiff to get rid of 
the presumption in favour of the defendants arising from the 
fact of possession since 1878. 

Now, the learned Assistant Judge has found as a fact that the 
mortgage amount had been paid off by the defendants Nos. 2 to 4. 
He finds that upon the recitals in Exhibit 33 as to the payment 
of money. The receipt could be looked at as evidence of that 
payment : see MaMimppa Im Danappa v. Dan hm 
Wman MameAmtdra v. Dho%d%la The redemption 
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having been made by the defendants for the pLi’nlilt witli hu 
knowledge and conseni, as is found by the Assistant Judge on 
the strength of Exhibit 38. the effect of the transaeticn in law 
•was this : defendants Nos. 2 to 1 Lecamo entitled to hold the 
property as lionorS; and the plain tiff could not recover it from 
these defendants W'ithout pp.ying the amount of Rs. 651. That is 
the law kid down by their Lordships of the Piivy Council in 
Maliomeil Shnmool v« Sliewnh'ai and it Las been lolloived by 
this Court in a series of ca&es, of 'which vre may mention only 
one^ uz^.Lofjiha Goniaji v. Vis'^imurdh 


That having been the position oi the parties at the tirno when 
the property was redeemed by the deiendants for Lind on account 
of the plaintiff, the question is^ what prjriod of limitation applies 
to a suit 01 this kind, which must novv ])c treated as a suit by 
tlio plaintiff to recover the property from tlic defendants who 
had a Hen on it in respect of the amount paid for the redemption. 
The learned A.s-istani Judge hoLls, upon the facts lie has found, 
tliat the defendants became mortgagee*'^. The plaintiff no rcr set up 
any mortg^igo nor did defeadant- 'No,. 1: to 1, The District Judge 
should }ioi have made out a e.ise\ vrhich neither pai'ty had setup 
as pari their ]»ieadLiigs, iin!es<^iVom the Facts the law vrarranted 
an inference (''■ tliat Bat jodnrd}' upon the facts the law 

justifies ?iouihei eoncluftion than that the defendants became 
entitled to lioLl tlie j/M;pat>y subject to their liem and that the 
plainiiti could not icc )\ar it iVuui the defendants Yvnthout pay- 
ing oli’ that Ikxi, Theieforc, the learned District Judge was 
wrong in applying the sixty years' Kmitation, on his vie^v that the 
transaction wus ono of mortgage. It may be that the sixt)' 
yearsMpeiiccl v.xiiM ha v e applied, if tlio lodemptioii had been 
effected I’V <lei‘ndinr: Zsc-* h to -I’, vdthout the knowledge of 
the plaintidu hero a person has mortgaged Ins property 
witli possession, and ilie mtn’,gagc-o wlnlo in i^ossossion 
is ousted by a trespasser, the tre-^pa&s cannot necessarily 
be regarded a-^ ono aiToeting; tlio riglits of tlie raortgag'or, 
]>ee<aise the latter, having the right to rcdccui only on tiio 
oxi>iry of the mortgage period, has no right ot immediate entry 


(0 l. n. 2 1 . a. ir. 


U) {U9^} IS Boi:i so. 
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to give him a cause of action^ unless the trespass was directed 
against him and his rights: Ghmto v. h^hat ruling 

cannot apply here. Defendants Nos. 2 to 4 went into possession 
with the plaintiff’s knowledge, after having redeemed the mort- 
gage for him. They held the property without any title except 
the right of lien. The plaintiff was bound to bring his suit to 
recover possession from them within twelve years : Article 14i, 
Limitation Act. So long as the lien existed, there could be no 
adver«'6 possession on their part. As was said by this Court 
in Hmmlmidra SupoUIm w Sadashiv Ahaji Sh}')otdar^^\ 

where a person holds the property of another as a lienor, such 
holding does not, in any way, contiadict the ulterior pioprietary 
right, since it would be impossible for a man to hold a lien 
on his own property So long as a possession can be referred 
to a right consistent with the subsistence of an ownership in 
being at its commencement, so long must the possession he refer- 
red to that right, rather than to a right which contradicts the 
ownership.’^ In the present case, the lien of defendants Nos. 2 to 4 
was alive fortv/elve years, fro n the year 187S, that is, up to the 
year 1890, under Article 132 of the Limitation Act then in force. 
Defendants Nos. 2 to 4 could have enforced it within that period. 
When that period expired, the lien was gone and their possession 
after that became that of persons holding without any right. 
Since then they have so held for more than twelve years. At the 
date of the suit brought in 1907 the defendants had their title 
perfected by adverse possession* 

This conclusion is not inconsistent with the principle of the 
decision of this Court in Bamchandra Yasliva^it Sirpotdar v. 
SadasMv J-haji SirpoMai above mentioned. There certain pro- 
perty had been mortgaged in 1817 by three co-sharers, D, A and R» 
One of them, Rj alone redeemed in 1853, In 1882 the heirs of D 
and A sued to redeem the whole of the property or their portions of 
it. The defence to the suit was that it was barred by limitation, as 
it had been brought more than twelve years after R had redeemed 
the property^ and E^s possession after such redemption had 

(l) (1892) IS Bom. 51, (2) (1886) 11 Bom, m at iM. 
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■become adverse. Ifc was held that the suit was not barred and 
that there was no adverse possession. The ground of the decision 
was that, in the case of a co-sharer holding after redemption, 
limitation is computed only from the date when the possession 
becomes adverse by the assertion of an exclusive title to the 
knowledge of the person excluded, and by submission on his 
part to the title thus set up. That is also the law enunciated 
by this Court in Gangadhar v. FafasJirarrS^^ where Jenkins, 0, J,, 
said that to constitute an adverse possession as between tenants- 
in-eommon there must be an exclusion or an ouster/* The present 
is not a case of co-sharers to attract to it the application of that 
law. Plaintiffs suit must be held barred by limitation. 

We must, therefore, reverse the decree of the lower appellate 
Court and restore that of the Subordinate Judge with the costs 
of the appeal in the lower Court and of this second appeal on 
the respondents. 


Decree reversech 

11. 


(I) a 905) 29 Dorn. 300 


APPELLATE CIYIL. 


Before JSh^ Scotty Iit.f Chief Justice, Mr* Justice Bussell 
and Mr* Justice Jiao, 

Jr Jen ABDULLA IIAJI DAWOOD 130WLA OEPHAlsLlGE,^^ 

Irdiaii Biamj) Aci {II of 1399}, section 8 i24)i Schedule I, Article?--- 
Inurr/fieiit JclarBig trust ~ Fu, id composed of tvjo parts — Absence of 
proLnons dU^r'AUQu hi one part — Selth/nent — Disposition for cJmdtg of the 
other part — Appointment — Stamp) duty. 

An instruiLeui' was prepared lor the purpose of decIariDg trusts of certain 
funds dovotod to charity* The funds amounted to aboTit Es, 3,00,000 and came 
to tlio baitds of the tiustees from two sources. About Es. 1,00,000 was the 
resalfc of appeal? to various persons and the rest was provided by the executors 
oC tlio will of one A.H. The instr ament declaring the trusts was engrossed on 


Reference Ko. 3 of 1911, 
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a stamp paper o£ Bs. 15 and a <iaestioii having arisen as to whether the instru- 
ment was properly stamped; 

Ifdd^ that so far as the fund of Rs. 1,00,000 was concerned, there being no 
pievioiis disposition in writing of any part of it though some of the eontiibutions 
were accompanied by letters from the donors expressing their wishes with 
respect to the funds contributed, the instrument was a settlement according to 
the definition in section 2 (24) of the Indian Stamp Act (II of 1899) and was 
charge xble with duiv on Es. 1,03,300 at the rate of 8 annas per cent, 

Hdd also, that so far as the fund of Rs. 2,03,000 was concerned, the provisions 
of the will ol A.ll. amounted to a disposition for a charitable purpose, and the 
instrument was an appointment chargeable wdth a duty of Es. 15 under 
Schedule I, Article 7 of the Indian Stamp Act (II of 1899). 

Reebrence by E. L. Sale, Superintendent of Stamps, Bombay, 
under section 57 of the Indian Stamp Act (II of 1899). 

One Abdulla Haji EawooJ Bowla made a will, dated the 15th 
July 1001, and died on the 11th November following. He 
appointed Hormasji N. Vakil and Haji Sulleman Abdul Walied 
executors under the will which, inter alia, provided as follows j — 

I baqueath the sum of rupees two lakhs unto my said trustees upon trust for 
the disposal of the same for establishing and maintaining such a charitable 
institution as the acting tiustees or trustee of this my will shall in their or his 
ah'solutcand uncontrollel dheietion think fit, piovided always that if during my 
lifetime I m} self establish any charitable institution this bequest shall be 
deemed to be void to the extent of the amount which shall be spent or laid out 
in respect of such institution, thoagh I shall not have expressly revoked it by a 
codicil or other writing. 

Mr. S, M. Edwardes, the Police Commissioner of Bombay, being 
anxious to make some provision for destitute female children of 
the Mahomedan community of Bombay, wanted to raise funds 
lor the establishment of an orphanage. He, therefore, wrote to 
the said executors for assistance and they agreed to devote the 
said bequest to the purpose. He also published an appeal for 
funds in newspapers and addressed letters to some leading 
Mahomedan residents in Bombay asking for donations. Some of 
the addressees responded to the appeal by sending in funds 
accompanied in some eases by letters indicating the donors* 
wishes in the matter. The funds thus collected amounted to 
Bs. 1,00,000 or thereabouts^ The whole fund aggregated to 

^ 932 — 
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Its. S^GO.QOO, that is^ Es- 2/)0,0C0^ the bequest uiiJor the will 
cl Abdulla Haji Dawood Bo^’vla. and about Es, 1,00/000 coliccted 
as donations. 


On the 17tli Dccenibcr 1910 an indenture vras exeeutccl 
between Messrs. EdvTirdes, lioiinasji X. Takil and riaj: 
Sulleman Abdul v\V!ied wl'.eiviDy the said sum of Es. 3,00,000 
v/as settled on an orphanage called The Abdulla Da\YOod Bowla 
Maliomedan Female Orfjlianage/^ and conveyed the amount to 
the trustees thereby ay-pointed,. The instrument vras engrossed 
on a srdiiip ot Es. lo as declaration of! trust under Article 01 f A), 
Schedule I ot the Indian Stamp Act (11 or ISAO'. and was 
prc‘-entcd for reglbira'icii. 


The Superintoadent of SiainpS; beinp; doabtful as to \--bethcr 
proper stamp diuty was paid on the instrumenc, made the present 
reference under section 67 of the Indian Stamp Act (II oi ISIO) 


I:i jsiv o’vjid HI tiiC .'Mid iii'UuiUL-nr r* reui ’ v'itiiin tho incfj' or 

?i?etior< e(ei)o£tLe s?-id Si.u:-]: t a' n’Meiclt* I hy iocLion 2 

190 « S:i d. 3t is V non-i- sf.iiiioui.uy dUp{;S:’..:'M' in o/ i:ro’orty 

i'ern <*luri{.d-JL- }}uep('.''c i.iul Jt "Uenyi thity to 

the auieimt or Iih. 3,5^!- iin a*i’ AriiCc “’1 (A} 

1 ain ei.lvKol, Low<uer, tl) it 07*‘ii \\ fhe- -ind in-Limnont b'o log.irdj-J os 
n'.erely in 2 «i adispo.i.inn of picpciiy rucule An* .‘i 

pui pose, still Inasiur.eli as ilioi*. hkl net bc.n acw i)i{3'do;is il-.sncsitioh oJ tlic* 
Jiaid fund^ or any of hic<ni, -n ivntin^’, in ilic s.auo lorni'i as ih so •'ontamod in 
the .said instruiiKut, ilio sa‘d md»’iinrnt- .i chim^oablc as aforesaid. 

TliO aUoniCA" er Iik' conund Lliei iho said ii'i''‘triunsnfc is mcreiy 

cWgcal-le T.viili ihity .-m l clci'lauitioii of tv^ir-.t air I t^iat it under the 
circuinst.'r.co'', d.dy 5>tainpcd. 

Siraujway. { Vdvocatc-Gciioral) wlA i?. F, F^cAoho,i {Govciiv 
nmnt Solicitor) foi the Gcvermnoiit. 


wilh JjiUie Sj Co. for tlie trustees. 

bconp C. J. : — The Instriiinenu upon wliich tve have; to 
adjudicate wa>' prepared for tliu purpose of declaring the ti’usts 
of certain funds placed in the liands ot trustees for the establish- 
laent, ma3nfcena,nce and raanagemest. of a home or homes for 
poor and destitute female children and \vaifs of the Mahornedan 
communifcy m Bombay, The funds amounting to about three 
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lakhs of rupees came into the hands of the trustees from two 
sources. About one lakh i/vas the result of appeals by Mr, 
EdwatdeSj, the Commissioner of Police, for funds for a female 
Mahomed an Orphanage The rest was provided by the executors 
and trustees of Abdulla Haji Dawood Bowla to whom a sum of 
two lakhs was bequeathed by their testator for the establishment 
and maintenance of such a chaiitable institution as the trustees 
should in their absolute discretion think fit. 

The question of Stamp duty has been argued as relating to 
two distinct matters which for the purposes of duty may be 
dealt with separately under section 5 of Act II of 1899. 

Dealing first with the funds resulting from Mr. Edwardes^ 
appeal we are unable to hold that any previous disposition has 
been made in writing of any portion of those funds. It is no 
doubt true that some of the contributions were accompanied by 
letters from the donois expressing their wishes, with regard to 
the funds contributed, but such letters were not in themselves 
dispositions. The disposition would be by delivery of a cheque 
or money passing the sum contributed to Mr. Edwardes. We 
hold, therefore, that the instrument before us is an instrument 
recording by waj^ of declaration of trust the terms of the 
disposition ot the fund collected by Mr. Edwardes. It is thus a 
settlement according to the definition in section 2 (24) and is 
chargeable with duty on Es. 1,03,200 at the rate of 8 annas 
per cent. 

Turning now to the funds bi ought in by the Bowla trustees, 
we hold that the provisions of the will amount to a disposition 
for a charitable purpose of the two lakhs of rupees from which 
the funds in question have accrued. The instrument before us 
rentes not to ^ free property Ho adopt the expression of the 
Court ill Mamet eene and Fen at d v. Commissioners of Inland 
Ilevemie^^\ but to property already held upon a general charitable 
tru^t. See Poeoch v, AUorne^^General^^K The trustees in 
appropriating the money to the trusts declared by the instru- 
ment in question are exercising the power of appointment 
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conferred upon them by the will. The disposition was by the 
testator by the will and not by the trustees by this instrument. 
See Bai Moiivaliu v. Bai The instrument ([ua the 

Bowla funds is an appointment chargeable with a duty of Rs 1 5 
under Schedule Article 7, 

Ansvjer ucsoidlngly, 
c^. B. n. 

0) (1807) 21 Bom. 700 


APPELLylTE CIVIL. 


IJefoj'c 21/, Jvstlcc OJtandoj'ayhc.v and JI/ . JuJaco Ilayov.rd. 

Tee secbetary or STATS tor INDIA COUNCIL (oiuginal 
A rri/iCAEj), ArrsLXAET, z?. NAEAYAN ICASHIEiM SHET {orjGiXAii 
Opr02f3.M?), IlES^02mE^'T. 

Chil JProcedifJc Code {Act V of liGS), 0, XXXIIl} / io — Civil B-iocc- 
dure Code (Ad XIV ofJSSd)^ section, JA2‘-^ Suit m foima paiipoi 
mcni of suit out cf Ooiut — Court inssvuj no order for pa pnmi of Court- 
jm— Govenmctbf applynuj for the payment — Praotico and pi ocedine. 

A ^uii for pAitition brought in forma yxiipcrls 'v^ab scr.fclcd cut of Couit 
On the 7th October X90S the Court disnii«:so(I the suit, but made tio tmloi fot 
the payment of Court-fees uudci section 412 of the Civil Proceduie Code of 
lSb2 At that date Government had ninety da} 3* lime ^v ithiii vrhieh ic apply to 
the High Court undei cxtraordinaiy jurisdiction. Before tlio o\p’iy oi“ iho 
period the new Civil Procedure Code came into foice. The Government^ Lhoio- 
upoUj tipplled to the Court under 0 XXXIIl, i . 12, for an ordei as to paym ent of 
Court-fees, but the Court declined to make the order. On <appC‘al — 

Held (1) that the order passed by the Court under 0. XXXIIl, i. 12, V'a.r rai 
order uitliiii Ibo Hioaning of section 47 cUicl it vras tberciore appcMkble ; 

(2) diat, ]»ofore the cxjAiy cf iho paicd witliin which the C^overnm^nt could 
have applied io the High Com t under i he old Code, tlio new Code imd come 
into force, unci it the Govciiiment 'weic enabled to appi} to the Oouit for an 
order under r. 12 of Order XXXIIi , 

(3) that the suit having been dismissed ihore was a failure of it, and the 
right accrued to Clovernmeut to have the Court-fee from the ] 3 arty defeated. 

Aiteal from an order passed by G, B. Laghate, First Class 
Subordinate Judge of Eatnagiri. 

*’ Pirst Appeal No, 20S of 101 Ot 
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This was a suit for partition. It was filed in fovma pauperis. 
The claim was valued at Es. 25j800-12-0. The claim was settled 
out of Court. The Subordinate Judge passed an order on the 7th 
October 1908, dismissing the suit; but made no order undf^r 
section 412 of the Civil Procedure Code of 1882. 

The new Civil Prccedure Code of 190S came into force in 1909. 
On the 6th June 1910 the Government applied to the Court of 
the Subordinate Judge under Order XXXIIT, rule 12^ for au 
order as to payment of Court-fees by the plaintiff. The Subordi- 
nate Judge dismissed the application. 

The Government appealed to the High Court. 

At the hearing, a preliminary objection was raised that the 
appeal did not lie. 

P. B, Slimgne, for the respondent, in support of the preliminary 
objection : — appeal lies. The case is governed by the Civil 
Procedure Code of 1882 ; and the remedy of the Government 
-was to apply in re\ision. 

P. A. SIicJij acting Government Pleader, for the appellant: — 
Under the old Code of Civil Procedure the Government Jiad ninety 
dajs within which to npply to the Eigh Court. Before the 
expiry of that period the new Code of 1908 came into force, 
which gave the Government light to apply to the Couit at any 
time (O. XXXIII, r. 13). And an order passed on such applica- 
tion is appealable. 

Be} Cnriavi.-^The appeal lies 

It, A, Shall lower Court ought to have made an order^ 

inasmuch as there was a failure of plaintiff^s case. See 
Seereiarg of 8Me v. Bhagimihibat ^^^ ; and 0. XXXIII, r. 12, 
of the Civil Procedure Code of 1908. 

P. B. Shmgne : — The case is governed by the old Civil 
Procedure Code of 1882. The rights which wo have acquired 
under it cannot be taken away by the new Code. The case does 
not fall under 0. XXXIII, r. 12. 
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CiiANBATARiLiR, J. : — The circiimstances, under vvliich this 
appeal has been preferred by Government to recover the Court- 
foes 3Q Suit No. 261 of 190). are sh‘)rtly these. That was a 
suit for pardtiou and it anpe irs it was settled by the parties 
out of Court. The Court dismissed the suit upon their joint 
appliccatioii, throwing the costs on the parties. It was a 
pauper suit^ and the Subordinate Judge directed that there should 
be no order under section 412 of the Code of Civil Procedure 
(Act XIV of 1882), i, e , no provision made for the Oourt«£ees 
to which the Government %vere entitled. It is stated by tlic 
Government Pleader before us that no copy of the decree 
dismissing the suit was sent to the Collector, as rcipairedl by 
Civil Circular No. 65 of the rJigli Court Civil Circalars. 
Whether that was so or not, the suit having been disinibsed hi 
October 1903, Government had the light to come up to the 
High Court and ask this Ccui*t, in the e:s: 0 rcise of its power 
under the extraordinary jurisdiction, to revise the order of 
the vSuhordinato Judge and make due provision for the paj”- 
ment of the anniiiit of: the Oouit-foo, That was the only 
remedy open to Govornincnt under t‘ic law then in force ; and 
Government had, according to the rales of: this Court, ninety clays 
fiom the dito of the Suboidinato Judge’s order. But before 
these ninety days expired, the new Code of Civil Procedure 
Irid come into force, and rule 12 of Order XXXIII thereof give 
tlie remedy to Government to apply at any time to the Coint 
to make an order for the payment of the Ooe.rt-iGOS under rule 
10 or rule 11. The order made by the Subordinate Judge in the 
decree dismissing the suit had been made v^itheut the know- 
ledge of Government, and it was competent for the latter, 
therefore, to make an application to the Subordinate Judge 
under rule 12. That was done by the Collector. The Subordinate 
Judge held, however, that he had no jurisdiction to pass a iresh 
order. It is against this order that Governmenc now ap- 
peals. It was urged that the appeal did nob lie. But the appeal 
being against the order passed by the Subordinate Judge on an 
application made by Government under rule 12, Order XXXIII, 
for payment under rule 10 or 11 of the same Order, it is an 
order under section 47, and, therefore, appealable. 
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As to the merits of the ease, there can be no doubt that, 
although at the time the suit was dismissed, the only remedy 
open to Government was to come up to this Court for the 
exercise of its power under the extraordinary jurisdiction, yet, 
before the period prescribed for Government to avail itself of 
that remedy could expire, a new law had come into force ; the 
law was one of procedure. The right was kept intact as 
it had been under the old law, but a new remedy was given, 
and that was under rule 12, Older XXXIIL Therefoie, it was 
quite open to Government to make an application and ask the 
Subordinate Judge to pa^s a proper order according to law. 
The Subordinate Judge, who had declined to make any order 
under section 412 cf the Code of 1882 had clearly committed an 
error in law. The suit had been dismissed. It may be that was 
because the parties had settled the matter out of Court, but 
the Court had nothing to do with that, nor had the Court to 
do anything with the fact that the dismissal of the suit was 
upon the joint request of the parties Whether it was upon 
the request of the parties or not, the suit had been dismissed, 
and the suit having been dismissed, there was a failure of it, and 
the right accrued to Government to have the Court-fee from 
the party defeated. The party defeated was the plaintiff. 
That was the proper order to make: see Seci etar^ of State w 
ShagifaiJdlai^^K 

For these reasons the decree appealed from must be reversed 
*ancl the decree in Suit No. ‘-61 of 1906 must be amended, so far 
as it relates to the order under section 412 of Act XIV of 1882, 
by deleting the order of the Subordinate Judge and substituting 
for it the following : — That Government do recover from the 
plaintiff the amount of Courl-feo, which would have been paid 
by the plaintiff, if he had not been allowed to sue as a pauper/^ 

The costs of this appeal and of the application to the lower 
Court must be upon the respondent. 
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Jjiforc Sir B(i6\l f^cotfi Kt , Chief IiistuOt and Mi . Jimice Mao. 

SADAbliLY BIN MaHADU DHOLE (oiiictJvai. Defbxdaxt 1), Appel- 
lANr, V NABAYAN VITHAL :iAWA.L (obiginal pLAiNPirr), Ens- 
pondeniA 

Civil FiocediiiQ Code {Aet V of 190S)^ section d7 — Limitation Act (TX of 
190S), Apticle m—Tidiifep of PiGpc.tij Mt {IV of section PO— 

Funlia^e hij Jczreelwlder-^Sint toiecojci pobsesdon — Mvcciilion. 

In execution o£ a icdom];>lion docue <lei.reo lioLbi* (moitj^a”«--o) lu nisei L' 
purchased the pi opeity at the couit-sale. After the coiifumation of the saL-, 
the legal icpi esentatiye of the deeiee-liolder (inorigig^e aueli on-purchaser; 
hiought a suit to recover possession of the piopeifcy so purchased. The 
defendants (repicsentatives of the mortgagois judj^ment-debiorb) contended 
that Hie question involved in tlio suit- i elated to the execution of the decree, 
tlu'iefoio, the suit %\tis not iiranLuiuble uiidci section 47 of the Civil Pi o- 
ceduio Code (Act Y of lO^S) and that the nnfiilb icinuly hi.y under Oidei 21; 
lliiie 5. The Court allovrcd the claim 

On appeal Ly cue of the defendant^, 

Ilildy revising the viecrco, tliab 

(1) The suit nas banod by section b of the Chil Pioi'-dine Cede (\et 
V of lOOd). 

(2) A deave 1 older by becoming i jniiohi'ti at a coau.jile did not ceruso 
lobe a paity to the Miii witliiu the n'.'vM."irig of section 17 of the Civil 
Fiorctluro Cede 

(9) Proceedings for deliveiy of possession ot pronaty pui chased by the 
decree-h«)lder wcie piocoedings in execution of tlie dcTce and fell within (ho 
scope of feeciiou 47 of tho Civil Proceduie Code. 

(4) Article 13S of the Limit tiion Act (IN of ir08)didnot oyernde the 
provisions oi the Civil Pioceduro Code They should be load together. Wlioie 
the auction-pui chaser was iihso a paity to the suit ni which the decree was 
passed, lii'> cLuin fur the delivery oC possession of the piopoit}" piu chased must 
be dotormined by tho Couit in the execution depaitinent But where the 
auciioa-pincliasei w\is a thud paity, it wis open to him to bung a suit foi* 
possession of the propeity pin chased liy him and such a suit would be goveiiiv'd 
by twolyo yeais* limitation under Artnle 133 oi the liimilation Act, 

(5) Under section 90 of the Transfer of Propoity Act (lY of 18S2) tlie 
execution proceedings did not lorminate with the sale. 


* Pirai: Appeal Ko. 135 of 1910, 
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The execution of the decree being barred at the date of the suit, it was not 
allowed to be tieated as a pioceedmg in execution. 

Fiest appeal against the decision of Eafctonji l^anclicrji^ 
First Class Subordinate Judge of Poona^ in original Suit No* 21§ 
of 1909. 

The facts were as follows 

Two undivided brothers, Mahadu and Ganpati, owned an 
undivided I share in the lands in dispute. They had monetary 
dealings with the plain tifFs father Vithal Ramchandia Mawal 
to whom they had passed several nioitg age-deeds with respect 
to their I share* The total amount of the mortgages was 
Rs* 13,000. On the 28th September 1883 the mortgagois filed a 
redemption suit, No. 696 of 1883, in the Couit of the First 
Class Subordinate Judge of Poona, and the decree in the suit, 
which was dated the 14th February 1885 oidered the mort- 
gagors to pay to the mortgagee Rs. 7,905 with interest at 4 per 
cent, per annum by seven yearly instalments, and in default 
of payment the amount should be realissed by sale of mort- 
gaged property. The said decree was upheld by the High Court 
in appeal. Default ha\ ing been committed in the payment of 
the decieiil amount, the decree-holder (mortgagee) applied for 
the realization of the decretal debt by the sale of the mortgaged 
property. As the jutlgment-debtors (moitgagors) were agri- 
cultuiists, execution was transferred to the Collector and by his 
Older the mortgaged property was sold on the 29th November 
1899 and was pui chased by the decree-holder himself* The 
sale was confiimed on the 6th January 1900. Subsequently, 
the decree-holder having died, his son and legal representa- 
tive brought the present suit for the recovery of the propeity 
purchased by his father at the court-sale and mesne profits at 
Es. ] 50 per year. 

Defendant 1, Sadashiv, the son and legal representative of 
Mahadu, one of the judgment-debtors, contended that the 
suit -was not maintainable inasmuch as the plaintifFs father 
purchased the property in execution of his own decree, that 
according to section 47 of the Civil Procedure Code (Act T of 
1908) the plaintiff should have taken action in executi n of the 

B 9B2— I 
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decree and his remedy was, therefore^ under Order 21^ Rule 25^ 
that the suit could not be treated as an application, the execii- 
tion of the decree being time-barred, and that he, being a minor, 
was not properly represented in the execution proceeding. 

Defendant 2, Bahiramji Rustomji, a purchaser from defend- 
ant 1, set up inter alia hits title to one of the lands in sait, 
namely, Pratbandi No. 14, 

The Siibordinato Julge found that the plaintiiFs claim was 
proved with respact to all the lands in suit exccpl Pratbandi 
No. 14‘, that the plaintiff was not bound to seek remedy in 
execution proceedings, that the estate ot defoiitlant 1 was siifn- 
ciently represented in execution proceedings and that the plaintifi 
was entitled to recover possession of ali the lands except 
Pratbandi No. IL lie, therefore, l)asscd a decree for the 
plaintiff for the recovery of the lauds in suit except Pratbandi 
No. 14. 

With respect to the defendant':)® coiiteution that the plaintilf 
should liivo moved under the pi’oceeding:) in execution, for tlio 
want of any ruling of the Bombay High Court on the point, tlie 
Subordinate Judge followed the Pull Bencli ruling of the 
Allahabad High Court in BIiac/'waH v. Btimoari which laid 

down that sociion £4i was not a bar to a suit like the present, 
and the docree-liolder may obtain po-ses-uon cither by an 
application under sections 318 and S19 of the Code of Civil 
Procedure or by a separate suit/^ 

Defendant 1 appealed, 

P, J). Bhide for the appellant (defendant 1) : —The plaintiff 
sliould have sought his remedy in execution proceedings and noD 
by a separate suit. Although the plaiabiff purchased the 
property at the auction-sale, he does not thereby eoasw to be a 
(leeree-liolder and the question of recovering possession of the 
property so purchased relates to satisfaction and oxeeiition of 
the decree under section 318 of the Civil Procedure Code (Act X IV 
of 1882): MaiiieWi Oda^an v. Bajagopeda : Kashathf 


Cb (190S) AIL 82, 


(2) (1005') 30 Matl. 
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Ap/ar V. JUhnmama \ Mntticb v, i 

Bmihn Tariganar v. Ilnssain 8a/dd^^^ ; Sheo Navain v, Nnr 
Mluhamnjcl^^'^ j Bam Naram Salioo v. Bandi Fer^hacV^^ ; Kaltayab 
JBatlmnm^i v. Bammt Menon^^^ 

The view taken by the inajority^of the Allahabad Full Bench 
in Bliajwdii v. Banwari Lal^'^ is not in conformity with the view 
of the same Court in 8heo Narain v Nnr Mnliaw.mad^^ and 
the opinion of the minority is in accordance with the view of 
the other High Courts. Their Lordships of the Privy Council 
have ruled that section 24}4 of the Civil Procedure Code 
(Act XIV of 18S2) >shonld not icceive a narrow construction : 
Bfomnm Kmmr Sufigal v. Kali l)as Sanyal^^'^, 

Section ^18 of the Civil Procedure Code (Act XIV of 1882) 
which relates to the recovery of possession finds its place in the 
chapter dealing with execution proceedings, and when a cheap 
remedy is prescribed or special procedure is laid down, it should 
be adopted in preference to the general and costly one ; 3Iaclhu- 
sudem Dm w Gohinda Pria GhotodJuirani^^K 

In Samoal Das v. BmnilJah Begamfi^\ Mniiia y. Appasami^^^'^ ^ 
SaiiaiooUa MoUa v, Eoj Kmpar and Lahshmanan OkeUiar 

V. KaunammaU^"^^ it was held that an application for delivery of 
possession is a step in aid of execuHon, The sale does not 
become complete and there is no complete satisfaction of the 
decree until the decree-holder gets possession of the property. 
The words resist ince to execution ” in section 330 of the Code 
show that the Legislature treated this matter as relating to exe- 
cution. The object of section 241 is to provide a speedy 
remedy: Viraraghavti Ayga^igar y. Veiilaiae/iaryaA^^'i ^ Mnflia y, 
Appmami ^^'^'^ So also an appfication for recovery of money paid 

CD (’*031) r5 ¥aa. 529. 

(2) (1890) IS Hal. 50 . 

(0 (lOOli) 28 Blad 87. 

(4) (1£07) 80 All 73. 

(5) (1004) 31 Gal 737. 

m (10GS) 20 Mai. 740, 

m (iOOS) 31 All. S3. 


m (1S02) 19 Cal. 683. 
m (1899) 27 CH. 34 at p 37. 
(10) (1897) 19 All, 480. 

(U) (ISCO) 13 Mad 504. 

(12) (1900) 27 Cal 709. 

(13) (1900) 24 Mad. 185. 
aO (1884) 5 Mad. 217. 
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into Court on aceouni of the ‘^alo is lield to be a step in aid of 
execution : BapvjQJio/itd v. Mngulmo^-K Yeiil^atarayahi v» 
lY arannhaY^' 

Article 13S of the Limitation Act cannot control the provi- 
sions of the Civil Procedure Code. No doubt the decree docs 
not directly provide for possession, but being a decreC;, under 
section 88 of the Transfer of Property Act there is a right of 
sale^ and this circumstauee is a process for the satisfaction of the 
decree. The decree cannot be said to be satislied until delivery 
of possession to the auction-purchaser. 

The judgment-debtors were not properly represented on the 
record at the time of the sale. The proper guardian of tlio 
judgment-debtors was their mother and notv/ithstanding that 
she was living, she w’as ignored and some other relation of 
theirs was brought on the record iiS their guardian* This 
circumstance vitiates the sale: Jjaieshvr TarsJiad Naraiii 
Binglb Y. linooC Bcfji lliwat v. Bkirajram Huda- 

P, lUuiiX for tiio ro^pniident i^plalntiif) There can be no 
distinction between a decree-holder auctiou-parchaser juid 
a stranger aueiioii-purehaser. The decree-holder auction- 
))urchaser is no longer a decree-holder and ho sues for possession 
iu his capacity as auction-purchaser : ‘'MdliaUr Perskud Srngh \\ 
MamiujhieyYo ^ TdlwgwaU v. Bamvari IjaV^\ In the last Full 
Bench ruling the Allahabad High Court held that a clocice- 
holder auction-purchaser cannot be said to continue as decree- 
holder after liis purchase and the question as to possession docs 
not relate to execution or satistaciiou of the decree. Articles 
13S and ISO of the Limitation Aet mate no distinction between 
a dfacree-holdei’ auetiou-purehasev and a stranger auction- 
, purchaser. 

Section SS of the Transfer of Property Act does not provide 
for possession boing delivered. Hence the decree was satisfied 


(U (1S9G) 23 Soui. 310. 
(2) (3830) 2 Mad. W!. 
PJ (1898) Steal, 25. 


(h (18S7) 12 Bom. IS. 
® (1889) 16 Cal. 682. 
(«) (1808) 31 All. 82. 



TOL. XXXV,] 


BOMBAY SERIES. 


45 


immediately after the property was sold and purchased by 
the decreediolderj, and nothing further remained to be done. 
Section 318 of the Civil Procedure Code is permissive and gives 
the purchaser an option to proceed in execution or to file a 
separate suit. 

The defendants^ family was joint and there was proper repre- 
sentation. 
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Rao, J. : — The facts of the case are brie y these : The 
property in dispute was originally mortgaged by defendant I's 
father and uncle to plaintiff^s father. On 14th February 1885 
a decree was passed directing the mortgagors to pay Rs. 7, 905-4-8 
by seven equal yearly instalments. In default of payment of 
any instalment at the due date^ the mortgaged property was to 
be sold for the whole sum due. Default having been made in 
payment of the instalments^ the mortgagee put up the property 
to sale and purchased it himself on 29th November 1899. The 
sale was confirmed on 6th January 1900. 

On 7th April 1909 plaintiff^ who is the son"" and legal re- 
presentative of the auction-purchaser;, filed the present suit for 
possession of the property purchased in 1899. Defendants 
resisted the claim on several grounds^ but their contentions were 
overruled and a decree was passed in plaintiff’s favour, awarding 
him possession of the property in suit except one piece of 
land, Pratbandi No. 14, as to which plaintiff’s title was not 
proved. 

Against this decree defendant 1 appeals to this Court. 

The main question argued in appeal is whether the Jsuit is 
barred by section 47 of the Code of Civil Procedure, 1908. 

Section 47 provides that all questions arising between the 
parties to the suit in which the decree was passed or their 
representatives, and relating to execution, discharge or satis- 
faction of a decree, shall be determined by the Court executing 
the decree and not by a separate suit. We have to consider (1) 
whether the questions involved in the present suit arise between 
the parties to the suit in which the decree was passed or their 
representatives, and (2) whether they are questions relating to 
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execution of tlie decree. The judgnient-debtors are dead. Defend- 
ant 1 is the son of one of the judgment-debtors. Plaintiii 
3S the son and lieir of the decree-holder who purchased the 
property at the court-sale held in execution of liis decree. It 
ib contende*! for the respondent that the decree-holder ceases to 
he a party to the suit after he purchases the property at the 
court-sale, and chat lie entitled to possession or the property 
ill his character as auction-purchaser, and not as a deci’cc-holdcr. 
"Wo are unable to accede to this contention. In 
Has V. GoLiinla Fda ClioiDcllbvsani^^ Maepherson and Stevons, 
JJ., hold that decree-holder is none the lo-s a party to the 
suit because he happens to bs an ancrioii-put’chaser. In 
T<m\i NaTaiii Hahoo v. Huudi PersharW^ the Court observes, that 
the fact that the decree-holder is also an auction-purchaser does 
not make section 24 1 of Act XIV of 18S2 the less applicable to the 
case. Biinilarly the Madras High Court observes in Kasmailia 
Aijyar'^. Vihuhiama Bmolhan^^^ : ^‘^It would bo impossible to hold 
that having been a party to the decree, ho ceased to bo a party 
because he purchubO*! the property at the sale held in 
execution No doubt in v . Btuiwcn LaV^^ a Full 

JJencli of the Allahabad High Court hold, that althnugli the same 
person may be the decree-holder and the aucticn-pnrehaser, he 
fills two different capacities, and it is in the latter capacity only 
that ho can apply for and obtain possession. With all respect 
for the opinion of the majority of the Full Bench of the 
Allahabad High Court, w'e agree in the view taken by tije 
Calcutta and Idadras High Courts, that a decree-holder by 
becoming a purchaser at a sale held in execution of his decree 
does nob ccaso to oo a party to the suit within the jneauing of 
section -17 of the Civil Procedure Code. 

The next rpaestion k whether the plaintiff's claim for delivery 
of possession of the property in dispute is a r|ncstion relating to 
execution j discharge or so-tisf action of a decree within the 
meaning of section 47 of the Civil Procedure Code. It is 
contended that the execution proceedings came to an end wJien 


(1) (ISOO) 27 GaL 31. 

(3) (1901) 31 Cal. 737 at p. 742, 


(3) (1901) S.*) Mad. 529 at p. 632 
(4.) (1908) 31 AiL 82, 
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the property was sold and the sale confirmed* This contention 
does not appear to ns to be sound* We are of opinion that 
proceedings in execution (so far as the decree-holder is con- 
cerned) are not completed until the deciee-holder obtains the 
benefit of the sale held in execution of his decree. In Baptchand 
V. it was held by this Court that an application by 

a judgment-creditor for payment to him of money which has 
been paid into Court on his account in execution ot his decree, 
is an application to take a step in aid of execution of the decree. 
In that case Farraii, 0. J. obtierves that when money is paid into 
Oouit in s itisf action of a decree, the execution of the decree 
with regard to such payment is not fully completed till the 
money has been actually paid by the Court to the judgment- 
creditor* That is also the view taken by the Madras and 
Allaliab id High Courts See Koormay^a v. Kmlcuamma 
PtiruB Singh wJawaJiir Singh^^ and Sujau Singh v, Hira Singk^^K 
T£ then an application made by a decree-holder to bo paid the 
proceeds of a sale held in execution of his decree is a step in 
aid of execution, \yg do not see any difference in principle 
between such an application and an application made by a 
decree-holder, who is also the auction-purchaser, to be put in 
possesdon of that which represents the money which would 
have been paid into Court, if a third party had purchased the 

property* We think that the execution of the decree is not 

complete and final, until in the one case the decree-holder 
actually receives the sale-proceeds through the Court, and in the 
other case until he secures possession of the property through 
the Court. Accordingly it is hold that an application by a 
decree-holder to be put in possession of the property which he 
has purchased in execution of his decree is a top in aid of 

execution of that decree. See Sanaioolla MoUa v. Eaj Ktmur 

\ LuJc^hmiinn CJietiiar y* KamicmmaP^^ \ Kamiatlia Agyar'^ 
V* VtlmmmM \ Moti Lai v. Mahund Singk^^K The 

object of the application for delivery of possession, as observed 
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by Maclean, 0* J., in SariakoUa Molla w llaj Kuuar 

to complete, by giving possession, the purchase which the 
applicant has made. It is a step in aid ot* execution in the 
sense that it is a step to make that which lias been done final 
and complete, and in this sense to aid the eKecution which can 
hardly Le said to have been complete/' 

This being* the ease, proceedings for delivery of possession to 
tlie auction-purchaser are proceedings in execution of a decree, 
and fall within the scope of section 47 of the Civil Procedure 
Code, Sec MadJiUHuda'ii J)js v. Gohi^idxt Tria Chowdhuraui^^^ j 
Ram Na rain S. lit 00 v. Baiidl PenJiad^^^ i Kalt‘i(jcto Pa’hitm/ti/l v. 
Eaiiitui j KasimtJu/ Aijijar v. Utliv,ni%n-sa. Roiotlvird^^ ; 

Mdlia V. Afjpasami'^^K 

Eat it is argued by Mr. P. P. Khare for respondents tint 
Article IGS of the Limitation Act allows a suit to be brought by 
an auetion-purchascr to rticovor ]>ossessioii of the property sold 
within twelve jmars from the date of confirmation of the sale, lo 
is true that in Artieb 13S no distinction is made between a 
purchaser who L a dicree-hoLbr and a purchaser who is not a 
decree-lioldor. Eat xirticlo 1S3 does not override the provisions 
of section 17 of the Civil Procedure Code. The tvfo should be 
read togotlier. Where the auction -purchaser is also a party to 
the suit iu which the decree was passed, his claim for delivery 
of pOvSsession of the property purchased by him must bo dcterniiood 
by the Court in the execution department. But wdioro the 
auction-purchaser is a third party, it is open to liiin to bring a 
suit for possession of tlic property purchased by him, and such a 
suit will be governed by Article 13S oE the Limit ition Act. 

It is lastly contended, that iu the prer=eiit case tlie decree in 
execution of wdncli the property was sold being a decree for 
sale of the property mortgaged, the mortgagee-dccree-liolder ivas 
entitled under section 88 of the Transfer of Property Act to the 
sale-proceeds only, and not to possession of tho property sold, 
and that wdien the sale took placo^ the execution proceedings 


('0 (jCOO) 27 0(1,1 700 at pp. 7l2, 713. 
(3) (IS!)!)) 2“ Cal. 3i. 
m (1001) 31 Cal. 737 at p, 7i2. 


W (1003) 21) Marl, 710. 
P) (1901) 25 Mail. 520. 
W (1890) 13 Mail. 501. 
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came to an end. The answer to this contention is that section 
90 of the Transfer of Property Act shows that the execution 
proceedings do not terminate with the sale ; if the sale-proceeds 
are insufficient to pay the mortgage-debt, the decree^holder has 
to take farther steps to recover the balance of the decretal 
amount. 
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On all these grounds we hold that the plaintiff^s claim for 
delivery of possession of the property in suit falls within section 
47 of the Civil Procedure Code, and that this suit cannot lie. 
We would have allowed the present suit to be treated as a 
proceeding in execution, but for the fact that the execution of 
the decree was barred by limitation at the date of the suit. 

Mr. Bhide for the appellant contended that defendant 1 
was a minor, that his estate was not properly represented in the 
execution proceedings in the course of which the land was sold, 
and that therefore the sale was a nullity* He contends that 
there was fraud on the part of the decree-holder in representing 
to the Court that the minor^s mother was dead though in 
reality she was alive, and in getting a distant relation of the 
minor appointed as a guardian ad litem. The lower Court has 
found that the alleged fraud is not proved, and that the minor^s 
estate was sufficiently represented during the execution pro- 
ceedings. We see no reason to come to a different conclusion. 
There is no evidence whatever to prove the alleged fraud. 

We set aside the decree of the lower Court and dismiss the 
suit with costs throughout. 

Decree set aside. 


0. B* n» 
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Before Mr, Justice Chanclmarlmr ard yir. Justice Haymn'd, 

HAJI ABDULLA HAJI SUZvIAR (original Plaintiff), Appellant, 
Tke secretary of STATE for INDIA in COUNCIL (original 
Defendant), Respondent.-^?' 

Bombay Land Eevenne Code (Bom, Act V of 187 9)^ section 3, clause (I5)(D — 
Village of Cxhatliooper — Ko-wl (lease) for 99 years — “ Alienated ” ‘village--^ 
Agricultural lea^.e — Buildings erected by ccoupiei's on ilieir respective 
lands — Eutm assessment levied- by Goverment — Bight to levy extra assess- 
ment not pearled until under the kow3. 

Tlift howl (lease) o£ tlie village of Ghatkoopor in tlio Tliana Disii’ico granted 
by Government on tne Slst December 1845 for 99 years j)rovicLcd infer alia 
that tbe grantee sboiibl pay to Goveinment annupJly a fixed sinn witli respect 
to tlie land vrMcli had already been under cultivation and llia-t as to waste 
lands, the grantee should ludng Ibein all into cultivation vvithin 40 years and on 
tlio expiration of that period the full assessment, according to the prevailing 
usage of tlie country sliould he collected annually from tlio grantee on such 
Iniid as might be under cultivation as well as on such quantity as might remain 
wasio out of the present waste, enteicd in the public accounts.” The Jeoud 
further provided that In respect of the abovciiamed Auilage you (gi’c^nteo) are 
to consider yourself a firmer thucof. You are thcrefoio to exercise the 
authority vested in farmeis by Chapter VI of Regulation XVll of 1S27 or such 
as may hereafter be ve^tcd in them by any now enactment, shall also be 
exercised by you, und iu the event of your acting contrary to the abovesaid 
enaotmenis, you will be subject to such penalties as are no’v^’ or may heieaftev 
bo provided for by Regulations.” 

Subacquontly some of the occupants of the village having built upon their 
respeciivc lands, Goveimnont levied extra assessment from thorn under the 
provisions of the Bombay Land Revenue Code (Bom. Act V of 1870). The 
gi-antee under the kowl liimsolf claimed the right to levy extra assessment on 
the ground that the village was an alienated ” village within the meaning of 
ckn.'^o (19) of section 3 of that Code and (therefore, not liable to tlic 
provisions of the Code. He, iherofoie, applied to Govoimnont for a refund 
either wholly or in part of tlio extia assessment oollectod by them and the 

^ First Appeal No, 33 of 1910. 

U) Section 3, clause (19) of the Bombay Land Eoveiuie Code (Bom. Act of 1879) 
3, In this Act, unless there be someihing repugnant in the subject or context-— 

^ ^ ^ ^ 

(19) Alienated means transferred in so far as the rights of Government to pay- 
ment of tne sent or land-reveuuo are concerned, wholly or partially, to the ownership 
of any person. 
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Govern merit having refused to grant his request, he brought a suit against the 
Secretary of State for India in Council pi^aylng (1) for a declaration that (<5s) the 
extra assessment imposed by the defendant upon lands appropriated for building 
sites in the village was illegal, (5) the Bombay Land Revenue Code (Bom. Act 
V of 1879) was not applicable to the village, and (c) the resolution of Govern- 
ment to the effect that the howl was agricultural was erroneous, (2) that the 
defendant he restrained by a permanent injunction from levying the extra 
assessment, (3) that in the event of its being found that the Government were 
entitled to levy the assessment, it be declared that the plaintiff was entitled to 
leeehe the same, and (4) that the amount, if any, received by the defendant on 
account of such assessment be awarded to him. 

The Court dismissed the suit. 

on appeal, that having regard to the terms of the howl^ it was a lease of 
the revenues of the village on certain conditions. The object of the lease was 
agricultural and Government never parted with their rights so far as the right 
to build was concerned. 

The homl was no more than a lease. The Government parted with their 
rights as lessors in favour of the grantee as lessee and imposed upon him 
certain conditions, none of which brought the contract within the definition of 
the term “ alienated ” village in clause (19) of section 3 of the Bombay Land 
Revenue Cod© (Bom. Act V of 1879), 

The clause in the Tcovil^ that the grantee was to consider himself a farmer of 
the village and was to exercise the authority vested in farmers by Chapter YI 
of Regulation XVII of 1827 or such as may he hereafter vested in them by any 
now enactment shall be exercised by you and you will be subject to such 
penaltres as are now or may hereafter bo provided for by Regulations,” brought 
the village within the operation of the provisions of the Bombay Land Revenue 
Code (Bom. Act V of 1879). 

First appeal from the decision of P. J* TaleyarkhaHj Joint 
Judge of Thana, in Original Suit No. 15 of 1908. 

On the Slst December 1845^ J. S. Lamb, who was then the 
Acting Collector of Thana, granted to one Ruttonji Edalji Parsee 
a lowl (lease) of the village of Ghatkooper in the Thana District 
for the period of 99 years. Under the howl that grantee was to 
pay to Government annually Es. 1,135-14-7, and it provided i%ief 
alia as follows : — 

2 . The waste land of the village, including Jungligurk, Nalkgurk and 
Xowsad, etc., is hereby granted to you in mafi for 40 years from 1844-45, ¥m 
are to make the necessary outlay and bring it under tillage, out of the swe^t 
waste land, one-fourth within the term of ten years from the date hereof 5 and 
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you should, in the same manner, conlinno to do so eveiy ten years, so as to 
bring the whole of it under tillage within thac pciiod, in failuie whereof, tho 
produce of the hay amounting to Bs. 27 herein deducted, will bo collected from 
yon from the first to the last yeai of the exemption* Yon are to piepare tho 
salt land for cultivation within five yeais fiom 1814-45, hut If yon fail to do 
so, a fine of five hundred rupees (Bs. 500) will be imposed on you, and after 
the expiration of 40 years, the full assessment according to the prevailing usago 
of the coiintiy will he collected annually from you on such land as may be 
under cultivation as vrell as on such quantity as may lomain waste out of the 
present waste entered in the public accounts. 

6. The lights of the pioseiit proprietors of land and other privileges of any 
desoription whatever, remain unaffected by this lease. It is clearly to bo under* 
stood that this lease confers no right which Government does not now possess, 
and only such portion of the lights of Government as may bo herein specifically 
granted is hereby granted to you. 

8. Should survey be made and a new assessineiit be introduced in tho 
district, the same wiE also be done in your village ; the land, etc., which has 
been granted to you free from assessment will, how*evcr, remain uninteifered 
with till the period of exemption has expired, when the rates will be levied. 

10. You are Lo pay all Devasthans and Dharmadaya afiowancos to those 
who have hitheito enjoyed them, and also to continue all cmolnmonls, lights, 
etc., hithoito held by the Patois and village ofilcers according to established 
usago. Should any compliint be made lo Government on the subject, you arc 
to act accoiding to its oider. If on aay account the payment to the paitics of 
any of the ahovo allowances should be stopped tho amount should he paid by you 
to Government. 

12. In lespect to the abovenamed village, you are considered farmer thereof 5 
you are therefore to exorcise the authority vested in farmers by Ohaj)ter YI of 
Eegulation XYII of 1827, or such as may hereafter bo vested in them by any 
new enactment shall also be exercised by yon, and in the event of your acting 
contrary to the abovesaid enactments, yon will bo subject to such penalties as 
are now or may hereafter be provided for by Ilegulations, 

16. For breach of any 01 the conditions of this lease for which a specific 
penalty has not been laid down, Government is at liberty to inflict such pnnibh- 
inent as may be provided by Begulations, a ad to cancel the lease and resume the 
village without reimbursing yon foi’ any exxicnse you may have incurred. No 
claim for losses will be attended to 

18. Should you wish to sell or transfer tho said village in any way whatever 
to any other person, you are to apply to Government for permission to do so, 
and if the person to whom yon may wish to transfer the above village shall be 
approved of by Government, it will grant you such permission, and you arc 
then at liberty to transfer it to him. The farm of the village in question is to 

be held by one individual as an undivided property, and is, in cases of buocos- 
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sioB, to be coBsidered, as concerns Government, tbe property of tbe bead of 
tbe family. 

Subsequently the giantee sold his rights under the homl to 
Hatiprasad Santukjb Narayanji Shamji and Jamnadas Bapiiji, 
These persons conveyed their rights to the plaintiffs father Haji 
Sumar Haji Karim in December 1880,, and by the order of the 
Collector the village was transferred to the vendee's name on the 
30fch September 1881. Owing to the prevalence of the plague in 
Bombay and its suburbs^ several occupants of the land in the 
village having erected residential quarters on their holdings, the 
Government of Bombay in the year 1900 imposed enhanced 
assessment on lands which were converted into building sites 
under the provisions of the Bombay Land Revenue Code (Bom. 
Act V of 1879), The grantee under the howl himself claimed 
the righli to recover the enhanced assessment or ab least a portion 
of it on the ground that the village was alienated ” and exempt 
from the provisions of the Land Revenue Code. The Govern- 
ment, thereupon, issued a Resolution, ISTo. 1127, dated the 1st 
ITebruary 1907, to the effect that the grantee had no right to 
participate in the enhanced assessment with respect to the 
building sites. The grantee, the plaintiff, therefore brought the 
present suit in the District Court at Thana against the Secretary 
of State for India in Council praying, 

(1) It be declared that— 

{d) the extra assessment imposed by the defendant upon 
the land appropriated for building sites in the village of 
Ghatkooper was illegal i 

(5) the Land Revenue Code was not applicable to the said 
village ; 

{e) the Resolution of Government to the effect that the 
howl was agricultural was erroneous. 

(2) The defendant be restrained by a permanent injunction 
from levying the aforesaid assessment, 

(E) The amount, if any, recovered by the defendant on account 
of such assessment be awarded to the plaintiff. 

The defendant denied that Ghatkooper was an alienated 
tillage or that the provisions of the Land Revenue Code (Bom. 
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Acfc V o£ 1879) were not applicable to it, and contended that the 
plaintiff was no more than a farmer of land revenue existing at 
the date of the Imd in accordance v/ith section 20 of Bombay 
Regulation XVII of 1827 and Government did not otherwise 
transfer their rights to the pa^nnent of the land revenue, that 
the lease was granted not only without any stipulation against 
increasing the assessment but on the contrary with an express 
stipulation reserving the defendant's right to do so, that the 
object of the lease being clearly to promote cultivation in the 
village, it was obviously agricultural in its character and Govern- 
ment had full authority to levy non-agricaltural assessment 
under sections 66 and 60 icacl with section 48 of the Land 
Revenue Code in cases the lands weie diverted from iheir 
originally contemplated user during the currency of lease, and 
that the rights and benetits granted to the lessee were those 
specifically granted to him under the terms of the lease and the 
benefiu of receiving eiilianccd a^^scssment not lieing so granted, 
the plaintiff was not entitled to lay claim to any shai o in it 
whatever. 

The Joint Judge dismisbcd tlio suit holding thac Qhatkoopes'' 
was not an alienated \iil(igo and the pio visions of Bombay Land 
Revenue Code (Boin. iVet V of 1879) were applicable to it, that 
the terms of the lease did not disentitle tho defendant from 
enhancing the assessment on building sites during the currency 
of the lease, that the plaintiff was not entitled to the said 
enhanced as,sessment and that he could not get any relief. 

The plaintiff appealed. 

D. jU Kliare^ u. Bn Rele anci J. Gn iiV/^;for the appellant 
(plaintiff). 

Jj*J. Shall (Acting Government Pleader), for the respondent 
(defendant). 

Chakdayaiikar, J. : — The question whether the decree of the 
lower Court is right depends upon the main question argued in 
this case, whether the village in dispute is not an alienated 
village within the meaning of clause (19) of section 3 of the 
Bombay Land Revenue Code (Bom. Act V of 1879). 
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The word alienated is defined in that Code to mean 
transfer^ in so far as the rights of Government to payment of 
the rent or land revenue are ooncerned, wholly or partially, to 
the ownership of any person/^ 

The question is whether this village has been transferred to 
the ownership of the present appellant, so far as the rights of 
Government to the land revenue are concerned. That is a 
question which must be decided upon the proper construction of 
the kowl (Exhibit 24) granted to the appellant's predecessor-in« 
title in the year 1844-45. 

The terms of the leave no matter whatever for ambiguity. 
In dealing with the terms of that document it is necessary to 
bear in mind that in order to bring a village within the term 

alienated/^ a transfer of the rights of Government must be a 
transfer of a particular kind, nasnely, of the ownership of 
Government with reference to its rights to land revenue, not all 
rights of ownership. 

Now, the word owner does not require any definition, 
because its meaning is quite plain. But if it is necessary to find 
out the meaning attached to it by the Legislatuie, we may 
usefully refer to the sections of the Transfer of Property Act, 
where ‘ transfer ' is pointed out as being either by way of owner- 
ship, in which case the transaction amounts to a sale, an out and 
out assignment, or by way ot gift, in which case also it may be 
by way of owneiship. But there are transfers of a more 
limited character such as transfer by way of mortgage, or lease, 
or charge. In the present case it is impossible to hold that the 
rights ot Government have been transferred by way of owner- 
ship, having regard to the terms of the IcomL 

At the outset the preamble of the iowl shows that the village 
was leased to the grantee for a period of 99 years. It is a lease 
of the revenues of the village on certain conditions. One of 
those is '' that on the land which had already been under cultiva- 
tion the grantee should pay Es. 1,135-14-7 ; and that as to the 
waste lands, the grantee should bring them all into cultivation 
within 49 years, and on the expiration of that period the full 
assessment, according to the prevailing usage of the country, 
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should be collected annually from the grantee on such land as 
might be under cultivation^ as well as on such quantity as might 
lemain v/aste out of the present waste^ entered in the public 
accounts/^ It is clear that the object of the lease was agricul- 
tural ; that Government never paited with its rights, so far as 
the right to build was concerned. That conclusion is strengthened 
by the subsequent conditions in the lease. All these conditions 
refer to agricultural operations and objects. Then the 6th 
condition is; ^’It is clearly to be understood that this lease 
confers no right which Government does not now possess and 
only such portion of the rights of Government as may be herein 
specifically granted to the grantee, is hereby granted to you/’ 
In other words, wherever the lease is silent about any rights that 
right must be regarded as not having been granted. Now, the 
rights as to building are omitted altogether from the lease, 
Tliere is not a word said about them. The necessary inference 
from that is that Government reserved to itself those rights. 

The 8th condition is also important. That condition runs 
thus: ^^vShoiild a surrey be luade and a new assessment be 
introduced in the district, the same will also bo done in your 
village ; the land, etc., wdiich has been granted to you free from 
assessment will, liowever, remain uninterfered with till the period 
of exemption has expired, when the rates will be levied.” Now, 
that condition makes it quite clear, even if there had been any 
ambiguity in the couditions that had gone before, that this 
village cannot be included in alienated villages, because according 
to the provisions of the Bombay Land Revenue Code, in the 
case of an alienated village, Government cannot make a survey 
or fix an assessment unless it is invited to do so by the 
alienee : wdicreas, according to this 8th condition. Government 
has reserved to itself the right of making a survey and 
introducing a new assessment in this village, upon its own 
initiative, without any invitation from the grantee. 

And in the lOih condition it is also distinctly stipulated that 
^^if a complaint be made to Government in respect of payments 
to all Devasthans and Dharmadaya allowances, then the grantee 
is to act according to the orders of Government/’ 
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Then the 12th condition is also bignificant. respect of 
the abovenamed village/^ that condition says, ^^you are to 
consider yourself as a farmer thereof ; in other words, as a 
^Messee/* It further says: ^'you are therefore to exercise the 
authority vested in farmers by Ohapior VI of Regulation XVII of 
1827 or such as may be hereafter vested in them by any new 
enactment, shall also be exercised by you, and in the event of 
your acting contrary to the abovesard enactments i. e- not only 
Regulation XVII of 1827 but any other which may subsequently 
be passed, you v/ill be subject to such penalties as ace now or 
may hereafter be provided for by Regulations.” That is suffi- 
cient to bring the village within the opeiation of the provisions 
of the Land Revenue Code. 

Then the 16th clause provides that for breach of any of the 
conditions of this lease for which a specific penalty has not been 
laid down, Government is at liberty to inflict such punishment 
as may be provided for/^ 

The 18th clause must also be read as having a bearing upon 
the question which we have to determine. The grantee is 
prohibited by that condition from either selling or tiansf erring 
the village in any way whatever, which would mean by [way of 
gift or sale, or lease or mortgage, to any other person without 
the consent of Government. This condition is usual in the kind 
of transfers known as leases, in which the lessor makes it a term 
that there shall not be any assignment by the lessee without his 
consent, either in writing or otherwise. 

Therefore, there cannot be any the slightest doubt that this 
hwl is no more than a lease ; that Government parted with its 
rights as lessor in favour of the grantee as a lessee, and imposed 
upon him certain conditions. None of those conditions brings 
the contract within the definition of the term alienated 
village, in clause 19 of section 3 of the Bombay Land Revenue Code. 

l*or these reasons we are of opinion that the District Judge 
is right in holding that the plaintiS's claim must fail. 

In confirming Ms decree, however, we wish to make it quite 
clear that our decision is confined only to the buildings which 
have been erected, and to the extra assessment which Govern** 
B 7 
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menfc has imposed in respect of those buildings, under the 
provisions of the Land B,e venue Code, This decision does not in 
any Avay affect or prejudice such right as the plaintiff or Govern- 
ment may have in respect o£ the assessment on agricuiturul land. 
W e express no opinion whatever as to the latter. The plainlifTs 
claim, as made in his plaint, and in his pleadings, was entirely 
confined to the extra assessment levied by Government in virtue 
of its right, under the x^i’ovisions of the Land Revenue Code, 
to impose that assessment on occupants, who have built upon 
their respective lands. Our decision, therefore, is confined only 
to that extra assessment* For these reasons the decree must be 
confirmed with costs. 

Decree eonfi'imech 
G, B. n. 


APPELLATE CIVIL. 

DtJoiG •T'lat'hA Cltinddt 0 0 ml Jfr* Jniiticc Ilui/wdrdo 

Thk COLLEOTOn. or POOXA (oBjcriyiL Plaixtiff), Appellant, i\ 
I»Ai OJIAXCIIALRAI (oPvKSiXAL Defendant No. I), Ee'U^ondent.® 

Cird Code {Act XIY of 1882)3 f^eetlon 689 — Suit relating to puhlio 

rdicjloii'i g^^opcrtg-^'EJectmxiid of i,esj)asser---PaTtg of Joinder of 
2MT(ies — P rad Ire and p?*occdurc. 

Where <i breach of tinst is compkinocl of and where the alienee of trust 
property denies that the property is the subject of a public trust for religious 
purposes, he is a proper and necessary paity to a suit brought under the provi- 
sions of section 539 of tlio Civil Ihocedure Code of 1882, though no relief cau 
bo given as against hiai by way of a decree in ejectment. 

Ai-peal from the decision of 0. Roper, District Judge of 
looua, coiiiirmiiig the ciecree passed by K. Barlee, Assistant 
Judge of Poona, 

Tuis was a suit filed under the provisions of section 539 of the 
Civil Procedure Code of 1882. It was brought by the Collector 
of Poona to formulate a scheme of management with respect to 
the village of Navli, which had been dedicated to the mosque 
known as the Shamanshasur Pir Dargah at Snpa. 


* Secoud Appeal Ko. 997 of 1910. 
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The village in question was mortgaged in 1875 with one 
Gnlabchand by the then manager of the mosque in 1890, 
Gulahchand's son Harichand obtained a decree against his 
mortgagor* In the execution of the decree the right to the 
income of the village vras sold to one Tatyaji on the 5th 
December 1893. Tatyaji sold to Harichand on the 31st May 
1896^ the rights which he acquired by the purchase. 
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From 1897 to 1605 Harichand made payment of small sums 
for celebrating the annual Urus at the mosque. These were 
discontinued in 1906. 

In 1908^ the Collector of Poona filed the present suit against 
Bai Chanchalbai (widow of Harichand) as guardian of her 
minor son Nemchand and others praying for the appointment of 
new trustees, for a declaration that the transactions of 1875, 
1893 and 1896 were null and void, for an order vesting the 
village in the new trustees, and for an order for the eviction of 
Bai Chanchalbai from the possession of the village and delivery 
of it to the new trustees or in the alternative a permanent 
injunction directing her to pay the whole income or a portion 
of it to the new trustees every year. 

Bai Chanchalbai (defendant Ko, 1) contended inter alia that 
the village of Navli w^'as not a public religious trust property 
nor was the Dargah a public religious trust. 

In the Court of first instance a preliminary issue was 
raised, viz.^ Does the suit for the eviction of Nemchand fall 
within the province of section 539, Civil Procedure Code, and if 
not is this suit against defendant No. 1 maintainable? This 
issue was found in the negative j and the suit as against Bai 
Chanchalbai was ordered to be dismissed. On appeal, the 
District Judge took the same view*. The plaintiff appealed to 
the High Court. 

i. A, Shahj Acting Government Pleader, for the appellant. 

D. -E. PafmrcUiant for the respondent. 

(/HANBAVAiKAn, J. ; — This was a suit brought by the Collector 
of Poona under section 539 of the old Code of Civil Procedure 
(Act XIV of 1882), alleging a breach of trust on the part of the 
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trustee of the propoity in cli=ipiile, which is cl aimed to be a 
public trust for reli^i'ious purposes. Defendant No. 2 is the 
tiustee against whom the breach is alleged ; defendant No» 1 
represents the person to whom the property is alleged to have 
been alienated by the trustee. At the tiial in the Court of the 
Assistant Judge at; Poona, a preliminai'j- question was raised, 
whether defendant No. 1 was a proper and necessary party to 
such a suit brought under section 539. Tliat Court answered 
the question in the negative, on the authority of the decision of 
this Court, in TjaJcslma'iV^ as Twrazhram v. Ganpairav Krishia^'^^'^ s 
Yi^hrano^h Govind Deshmue v. Ravilhat^^^^ End liassa^u v. 
Bugiiii Bcblknshm^'^s fhat a suit to eject £1 trespasser from trust 
property is outside the scope of, and reliefs claimable under, 
that section. Accordingly, the suit was dismissed as against 
defendant No. i. On appeal, the District Court has taken the 
same view. 

It does not follow from the decisions; on wdiich the Courts 
below have relied, tliot to a suit of this character, where a breach 
of trust is conipiaincd of and where the alienee dcnicb that 
the piopcirty is a public trust for religious purposes, ho is not 
a proper and necessary party, because relief cannot be given 
as against him by •way oE a dccioo in ejectment. Though such 
a decree does not fall within the reliefs which the Court can 
grant under section 539, it has jurisdiction to determine, 
for the purpose of the reliens %vhich can be granted, w’-hother 
tlie property is a public trii^t for a religious purpose, if that 
question is in controversy. That was the question covered 
by the first and second issues raised at the trial, and the 
alienee (defendant No, 1) is interested in it. The question 
canimi be properly tried unless he is before the Court. He 
is, therefore, a necessary party, though possession cannot be 
recovered from him in this suit, if the issues in question are 
found against him. 

'ihore is a iiirthcr ground why he is a necessary party. The 
]daint alleges that ho has taken tlie property from the trustee 

(ii) (1800/ 1.5 Bcm. US. 
m (ISOO) 2i Boai. 170. 


(1) (1884) 8 Boin, S65 
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with full knowledge of its character as a public trust for 
religions purposes and that he has for some years paid part of 
the mcome to and for the trust. And in his written statement 
he asks the Court to direct him to make an annual payment 
dut of the income of the property to the trustSj if the Court 
find that it |is a public trust for a religious purpose. These 
pleadings may fairly raise the question whether defendant 
No. 1 has become a constructive trustee in virtue of the aliena* 
tion on which he relies and by reason of bis conduct. In that 
view of the case he would be a necessary party : JugalhkJiore v, 
Zahhmandas EaghunatJiclm^^\ Ib is irapos&ible to say at this 
stage whether such a case will be established. That depends 
upon the evidence. But judging from the pleadings^ we must 
hold that defendant No. 1 is a proper and necessary party and 
that the suit as against him has been wrongly dismissed without 
trial. 

The decree is tq\ ersed and the case remanded for disposal 
according to law. Costs including those of this appeal to be 
costs in the cause. 

Decree reversed, 

R E. 

a) (1SD9) eo Bora. 050 


IPPELLATE CIVIL. 


Before Mr. Justice Cliandavarlcar and Jf?, Justice Magiuiri, 

XAG-IXLAL CHUNILAL (oeigikal Plaintiff), AppELLA^r, r. 

The OPflOIAL ASSIGNED (omamAL Deieneakt), Eespoedeht.'^ 

Presidency Toivm Insoheney Act {III of 1909% sections 7, 86 — Official 
Assignee — Ttdrd person's property ialemn custody &?/ Oficial Assignee — 
Suit by stranger — Owil Court — Might of suit, 

’Whem tbe Official Assignee takes into Ms possession property as belonging 
to the insolvent wMck a third party claims as Ms own, tbo latter can bring a 
suit against the Official Assignee in a Civil Court to establish Ms light 

AppeaIi from the decision of M, B. Tyahji, District Judge of 
Broach. 
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* Appeal No. 40 of 1010 from Order. 
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One Daliyabl’,ai ChhobVial vras adjudged an insolvent by the 
Insolvency Court at Bombay : and liis property was vested in 
the Official Assignee of the Bombay High Court. The Official 
Assignee took into his custody certain furniture wliicii was 
in the insolvent's possession. TIic plaintiff clain\od that the 
furniture belonged to him and was let by him to the insolvent. 
He submitted his claim to the Official Assignee : but it was 
disallowed. The furniture was advertised for sale. The 
plaintiff, thereupon, tiled a suit against the Official Assignee in 
the District Court at Broach, for a permanent injunction 
prohibiting the sale. 

The learned District Judge held uiaL iie had no jurisdiction to 
entertain the suit and that rhe plainiiff’s only remedy was to 
move the Insolvency Court at Bombay, 

The plaintiff appealed to the High* Court. 

A. J, SIia//, lov the plaintiff. 

IxahniLyl TlapcJuiodil''^ for tlio defendant. 

The following wc3’o referred to in arguments : — 

III re JLyi C ; !!>' {ic ,'>e Cochra^iie^''^ ; In re 

Cliavipiy/dC, Ir* ^jarle Ke 'p'^';ReCrjo!,Ec parle Collins^^'^^ ; Ex 
parte ; iridic v, v. j IF adddl 

V. Toleman ^^^ ; Ex Dades^^K 

CiiAyDiVAincAu, J. Idiis ^vas a Jt^uit brought by the appellant 
against the Oificiol As^^ignee of the estate of Dahyabhai Chhotalal 
Vakil, an insolvent, to obtain a pormaneni injunction restraining 
the Official Assignee and another person from selling certain 
ai'ticles as belonging to the estate of the insolvent, In his plaint 
the ap])eHant alleged that the articles in question belonged to 
him ab owner, but that the defendants had taken possession of 
them as belonging to the insoivont, Ike plaintiff, therefore^ 
claimed a permanent injunction and a declaration that the 
articles were of his owmership. 


(1) (1010) 13 Bom. L.q?. 13. 
{2} (1375) L. B. 20 Ell. 3-*2, 
(y) (1803) 10 2S5, 

(4) (1802) GO L. T. 20. 


0) (1879) 11 Oh. I), m. 
m (l&ri) L. R. 6 Ch 555. 
(7) (j 873) L. B. 8 Ch. 83. 
(S) aS78) 9 Ch. 1). 213. 


fy; \T5SI) 10 CL. D. 60. 



¥0L. XXXV.] 


BOMBAY SERIES, 


475 


The District Judge^ ia whose Court the plaint was filed, has 
held^ upon a consideration of sections 7 and 86 of the Presidency 
Towns Insolvency Act (III of 190D), that the Court has no juris** 
diction to try the suit, because the only Court which could 
take cognizance of such a suit is the Insolvency Court in the 
Presidency Town. We think that \iew is not warranted by 
the provisions of the Act in question. 

Section 7 provides 

“ Subject to the provisions of this Act, the Conit shall have MI power to 
decide aE questions of priorities, and all other questions whatsoevei, whether of 
law or fack which may arise in any case of insolvency coming within the cog- 
niaance of the Court or which the Court may deem it expedient or necessary 
to decide for the purpo^so of doing complete justice or making a complete dis* 
tribution of property in any such case ”, 

NoWj the first observation that has to be made as to this 
section is that it is an enabling section. It gives power to the 
Insolvency Court to decide all questions of priorities^ and all 
other questions, which may arise in any case of insolvency com- 
ing within the cognizance of the Court. It can hardly be disputed, 
in fact it is admitted, that before the Act came into force, 
the ordinary Courts had jurisdiction to entertain such claims 
against the Official Assignee. The Official Assignee merely steps 
into the shoes of the insolvent for the purposes of his rights and 
his liabilities. As has been pointed out in In re Maplelmh^ 
park Caldeeott^^'^ , except where there is an offence against the 
Bankrupt law, or against some law in favour of creditors, 
the trustee is merely the legal representative of the debtor, with 
such rights as he would have had if not bankrupt/^ Therefore, 
if the Official Assignee goes into possession of, or claims certain 
property as belonging to, the insolvent, whereas it is claimed by 
a stranger as his, then the stranger has by common law the right 
given to Mm of suing the Official Assignee, just in the same 
manner that he could have sued the insolvent, if he had not 
become bankrupt. Now, such a right as this existing under the 
common law could be extinguished no doubt by an Act, but the 
extinction must be in express language 'or by some necessary 
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implication arising from any of the provisions of the Act, The 
language of section 7 is hardly adequate for the purpose of 
extinguishing the common law right. Purtherj the section in 
question says that the Couit shall have power to decide all 
epaestions of priorities and all other questions whatsoever/^ It 
is very doubtful whether it was intended by the Legislature that 
the Court should have the power to decide questions of title, as 
between the Official Assignee and a stranger, with reference to 
property, which is claimed by the Official Assignee as the insol- 
vent^s, and which on the other liand is claimed by a stranger as 
his. Had that been the intention of the Legislature, the wording 
of the section would have been that *'the Court shall have power 
to decide all questions But, insteml of wording it in that man- 
ner, the Legislature first of all brings in questions of a particular 
character, and then gives the general words ail other questions 
whatsoever On the principle of ejmdem it is reason^ 

able to argue that tlie Legislature did jiot intend questions of 
title to be bre-ught for adjudication within the jurisdiction of the 
Insolvency Court. We need not, however, expro'^s any definite 
opinion upon tliat point. It is sufficient to hold that section 7 
does not take away the jurisdiction of the ordinary Courts that 
already existed at the time this Act came into force. 

Then we turn to section S6, That section provides ; — 

li the msolvont oi any of the cieditors oi any ofciicr person is aggrieved 
by any act oi decision of tbo Offi(;uil Assignee, he may appeal to the Court, 
and the Goiiit may conhrm, rcveisc or modify the act or decision complametl 
of, and make sm.h order as it thinks just ’k 

Here, again, tte language is insufficionfc to take away the right 
o£ suit which every person had against the insolvent before he 
became bankrupt, and which right the stranger continued to have 
LIB against the Official Assignee, as the legal representative of the 
insolvent. All that this section provides is that any person 
aggrieved by any act or decision of the Official Assignee may 
appeal to the Court, which means that if a person does feel that 
injustice has been done to him by any act of the Official Assignee, 
it is open to him to ask for redress at the hands of the Insolvency 
Court. But that docs not shut out the jurisdiction of the 
ordinary Courts 
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The language of section 7 of the Act is a reproduction of 
section 102 of the English Bankruptcy Act of 18S3, which again 
is a reproduction of section 72 of the Bankruptcy Act of 1869. 
No doubt there is a clause in section 102 of the former, which 
is not to be found in out Presidency Towns Insolvency Act (III 
of 1803) That clause gave power to the Court of Bankruptcy 
in England to refer any difficult questions ot law and of fact 
triable by a jury, to the oidinaiy Couit for detennination. And 
it is argued by lSli\ Raianlal that from the omission of thi^ clause 
from section 7 of the Indian Act, it is a legitimate inference 
that the Legislature liere intended that the Insolvency Court 
alone ought to ha\e jurisdiction to tiy ail questions including 
those of title arising between an insolvent repiesented by the 
Official Assignee and any person claiming adversely to him. But 
where a stranger claims certain property as his, as against an 
insolvent represented by the Official Assignee, it is open to 
doubt whether the question is one which in the strict sense of 
the expression may be said to arise m the course of insolvency. 
But assuming it does so arise, the power given by the English 
Law to the Insolvency Couit to refer a question of law oi fact 
to an ordinary Couit does not necessarily exclude the ordinary 
jurisdiction of the latter Court to determine questions relating to 
the title of the insolvent to property as against a stranger. We 
must, therefore, bold that the lower Court had jurisdiction to 
try this suit. 

The order of the lower Court is reveised and the case sent 
back to that Court for trial on the merits. The costs of this 
appeal must be paid by the respondents. 

Order n mrsed, 

B. B. 
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B^ore Mr. Justice I>aAm\ 

1911. TEMULJI JAMSETJI JOSHI, THE BOMBAY 

Belmary 28. ELECTRIC SUPPLY AND TRAMWAYS COMPANY, LIMITED, 
.. , Defen’dakts/^ 

UcylUjenccSvAt against Tramioay Qommng—Bassenger entering oar 
'iuJiile in motion — Qontrlhiihry negligence^ 

T, brougM an action against the Tramway Company claiming damages 
for injuries su^tainerl by liini by reason of the Company *s negligence. T. 
alleged tliat wMle attempting to ]}oard a stationary tram car tbe car was 
suddenly started at a signal given by tbe conductor and the footboard tilted 
and slipped sideways from beneatii T/s foot, in consequence of wbicli 
T. lost bis balance, was tbrov/n to tbe ground and his right foot was 
injured. 

Edd^ dismissing the suit, that the footboard was not loose and that T/s 
fall was due to bis attempting to enter a car while in motion and w\as not due 
to any fault or defect In the fixity of tlie board. 

Pt r Wheilier there is a Byedaw cr there is not a Bye-Ia%v to 

that e^ect, the fact remains that if a passenger chooses to attempt to enter oi" 
leave a moving car, he does so at bis oivii lisk. It is not what a prudent or a 
reasonable man should or w^ould do, and if ho does it and sustains injury while 
in the act of so doing, it -would be an acuideni or a misfortune for which the 
defendant Company \vould in no way bo litibie. 

The plaintiff, Temulji Jamsetji Joshi, brought this action 
against the Bombay Electric Supply and Tramways Compajny, 
Limited, claiming Us. 5,000 by way of compensation for injuries 
caused to Ibe plaintiff through the negligence of the defendant 
Company. The plaintiff alleged that on the 16th November 
1908, at about 8-30 p. m., be saw a tram car belonging to the 
defendant Company standing still at a tram station near the 
Arya Samaj, and with the object of getting on the car he went 
up to the middle entrance, caught hold of the railing, put his 
light foot on the footboard and was about to put his left foot 
on the car, when ail of a sudden the car was started at a sio-nal 
given by^the conductor, the footboard tilted and sHpped side- 

* Original Sait No, 832 of 1909. 
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ways from beneatli the foot of the plaintiff, in consequence of 
which the plaintiff lost his balance and his hold on the railing 
and he was forcibly thrown to the ground and his right foot was 
severely injured. The plaintiff attributed his injuries solely to 
the negligence of the defendant Company. 

In their written statement the defendant Company alleged 
that the car was not standing still when the plaintiff attempted 
to board it but that it was proceeding at a pace of about 
seven miles an hour to the next stopping place, when the plaintiff 
improperly and negligently tried to get on the car while it was 
in motion and, failing to make good his footing, fell. 

The defendant Company further denied that the footboard 
tilted and slipped slantwise or that in consequence thereof the 
plaintiff lost his footing and fell. The footboard was examined 
two days after the accident and found not loose or in a defective 
condition. The Company alleged that the plaintiff^s injuries 
wore occasioned solely by his own negligence and improper 
conduct in trying to board a tram car when in motion and in the 
alternative they alleged that the plaintiff contributed by his 
negligence to the accident in question. 

Jinnah and Kanga^ for the plaintiff. 

Sfrmtgman^ Advocate-General, and LwerarUg, for the 
defendants. 

Davab, J. The plaintiff in this case is employed in the work- 
shops of the B. B. & 0. L Railway Company, and works there 
as a fitter, earning a rupee and twelve annas a day. 

On the 16th of November 1908, he was residing at Bandora, 
but having heard that there was illness in the family of his 
sister, who was residing at Boras Road, after finishing his work 
on that day, he went to his sister^s house. He found her child 
ill and he was sent to call in Dr. Fernandez, v/ho resides at 
Girgaum Back Road. After having called at the doctor^s 
bungalow, he started to go back to his sister’s house. He 
attempted to board one of the defendant Company's long bogey 
carriages and was trying to get in by the middle 
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when he fell, his right foot got under one of the wheels and 
the wheel ran over and caused injuries to his toes. He has 
filed this suit claiming Es, 5^000 from the defendant Company, 
cnarging that the accident and the consequent injuries were 
due to their negligence. 

The de£enda,nts deny that they wore guilty of any negligence, 
Tliey charge on the contrary that the accident w^'as due to the 
plaintiiPs negligence, and in any event deny liahility, alleging 
that the plaintiff was guilty of contributory ncgiig*ence. Tluiy 
say that the injiiric'. complained of by the plaintiff arc very 
much exaggerat'd and (loiiy that iic has siittorod daiiiage 
claimed. 


The story tolo. by tat pJainiyili, ac, tj huVJ this accident hap« 
pened. Is that on emerging irom Girgaum Back Road into 
Charm Road ho found one of the defendant Company's tram 
cars standing still at a tram station near the Prarthiia Sainaj, 
and with the object ot getting on to the car he wont up to the 
middle entraiico oi the said car, caught hold of the railing, put 
his right foot on the footboaiu, and was about to put liis left 
foot to the car, n hen all of a suddeu the ear was started at a 
signal given by the conduetoi and the said footboard tilted 
and slipped slautwiso from ];oiieaih ino foot of the plaintiff, 
in consequence of which the plaiuiifi! lost his balance and his 
hold on the railing, and was forcibly thrown on the giound 
and his right foot wms severely iiijorcch*’ This is his story as 
told by him in his plaint. 

In his examination before the Court ho repeated I’uis story 
as to the cause of liis accident, and was fully examined by the 
learned Counsel who appeared for him on the whole of hi^j case, 

In traversing the aiiogatioiis of the plaintiff, the defendants 
say, ^ That the car mentioned in the plaint was not standing 
still when the plaintiff atteinptea to board it, the said car was 
running’ and in. motion, it had passed the Prarthiia Sainaj stopping 
place and ivas proceeding at a pace of about seven miles an 
hour to the next stopping place, when the plaintiff im- 
properly and aegligenlly tried to get on the car when it was in 
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motion at a distance of abont 165 ft. from tlie Prartbna Samaj 
starting place and, failing to mike good his footing, fell/^ 

After the plaintiff had been cross examined on the question 
of his own and the Company’s n-^gligence and just as the learn- 
ed Advocate-G-eneral was starting to question him as to his 
injuries and damages, it seemed to me that, if I found against 
the plaintiff on the question of negligence, all the evidence 
that would have to be recorded on the question of the plaintiff’s 
injuries and his damages would be entirely useless. Mr. Jintiah 
for the plaintiff told me that he had lengthy evidence to call 
on the latter questions. Under those circumstances I sugge'^ted 
to the learned Counsel for both parties that the hearing should 
then be confined to the first throe i:>sues which covered the 
question as to negligence, and that the case should proceed 
farther in the event of my finding in favour of the plaintiff on 
those issues. Counsel on both sides assented to thi‘> sugaes- 
tion and the evidence thenceforward was confined to the first 
three issues, which aro:(l) whether the alleged injuries to the 
plaintiff were caused by the negligence of the defendants, as 
alleged in para. 5 of the plaint ; (2) whether the said injuries 
'were not caused by the negligence of the plaintiff, as alleged 
in para. 3 of the defendant:*’ written statement; and (3) whether, 
if the defendants were guilty of negligence, the plaintiff was 
not guilty of contributory negligence. 

These questions involve considerations of facts, the legal 
principles involved in the consideration of the questions before 
me are well settled and clearly defined. 

In Bl^th V. Birmhigham Waimoorh Baron 

Alderson says 
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Negligeucd is the omission to do something which a reasonable man, gukU 
el upon those consideiatioas winch ordinarily regulate the conduct of 
liiimau affairs, would do, or doing something which a prudent and reasonable 
man would not do The defendants might have been liable for negligence, 
if, unintentionally, they omitted to do that which a imsonable person would 
have done, or did that which a person taking reasonable piecaution would 
not have done.*' 


m (1856) XI Exch. 78b 
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The question of contributory negligence was considered in 
Butterfield v. BomzteT^'^^ as early as 1809^ and the principle 
is most tersely put by Lord Ellenborough in one sentence, 
wherein he says, One person being in faub will not dispense 
with another's using ordinary care for himself/’ 

Amongst the cases where charges of negligence are made and 
denied and contributory negligence pleaded, the case most 
favourable to the plaintiff is that of Radley v. London md 
North-Western BaUtvay Company^^'^^ where Lord Penzance in 
delivering the judgment of the House of Lords lays dowm 
certain propositions of law which, he says, cannot be 
questioned. 

Th© fiist proposition is ..tliattlie jdaintiff in dii action for negligence cannot 
succeed if it is found by tbe juiy that lie has himself been guilty of any negli* 
gence or want of oidmary care which coatiibnted to cause the accident/’ 

And as a qualification to this proposition the next proposition 
laid down is, 

“that though the plaintiff may have been guilty of negligence, and although 
ihat negligence may, in fact, have oontiibnted to the accident, yet if the defend- 
ant could in the result, by the excicise of ordinmy caio and diligence, have 
avoided the mischief which ha|)pened, the idaintifis negligence will not excuse 
Mm/* 

I think it is necessary to refer to only one other ease, that 
of Wahelin v. London and 8oufJi-W esiern Railway Company^^\ 
where Lord Watson, in the course of his judgment, lays down 
the law of negligence in the following words : — 

appears to me that in all such cases the liability of the defendant Com- 
pany must rest upon these facts,—in the first place that them was some 
negligent act or omia&icn on the part of the Company or their servants which 
materially contributed to Llie injury or death complained of, ano, in the second 
place, that there was no contributory negligence on the part of the injured or 
deceased person. But it does not, in my opinion, necessarily follow that the 
whole burdon of jiroof is cast upon llie plaintiff. That it lies with the piaintifL’ 
io prove the fiist of these propositions does not admit of tlisputc. Mere 
allegation or proof that the Company were guiliy of negligence is altogether 

{!) {IS09j 11 East 60, (2) (1876) 1 App, Cas. 754. 

(3) (1886) 12 App. Cas. 41. 
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irrelovaiife j iliey migM be guilty of many negligent acts or omissions, wbicb 
might possibly have occasioned injniy to somebody, hut had no connection 
"whatever with the injury for which rediess is sought, and therefore the plaintiff 
must allege and prove, not merely that they were negligent, but that their 
negligence caused or materially contributed to the injury.” 

With these principles before my mind, I will now proceed 
to discuss the evidence given in this case. The plaintiff in his 
evidence maintains that the tram car was stationary when he 
attempted to enter it, and he relies on two acts of negligence 
on the part of the defendant Company and says that the 
accident and the consequent injuries were the direct result of 
these two acts of negligence. First of all, he charges that the 
footboard of the middle entrance was loose and shook violently, 
when the tram started, as he was trying to get in ; and, secondly, 
the conductor negligently and without giving him sufficient time 
to get in started the car, and the jerk with which the car 
started, coupled with the insecure condition of the footboard, 
caused the accident. He then goes into details as to what 
happened afterwards, and tells the Court how the tram was 
stopped to pick him up, how it was stopped again to enable one 
of his witnesses to examine the footboard, and how it was 
stopped a third time before reaching the next stopping station 
in order to enable certain other witnesses also to examine the 
footboard. His evidence isjeorroborated almost in every detail 
by his witness Mr. Burjorji Framji Mehta, a young gentleman 
who had just then passed his pleader’s examination and had not 
started practising as a pleader, 

[His Lordship after discussing the evidence in detail pro- 
ceeded ; — ] 

After carefully considering all the evidence in the case, I have 
come to the conclusion that the footboard of car No. C8 was not 
loose on the night of the 16th November 1908, and the fall of 
the plaintiff while attempting to board that car was not due to 
any fault or defect in the fixity of the hoard. 

And now we must look elsewhere for an explanation as to 
how the plaintiff fell and sustained the injuries he complains of. 

There is direct conflict of evidence between the plaintiff and 
Mb witness Mehta on the one side and his witness Lewis and 
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the conductor and the driver of the tram car on the other side, 
as to whether the tram was stationary or in motion when the 
plaintiff attempted to get in and as to the exact spot at M'hieh 
he attempted to board the car. 

After the electiificaf ion of the tram cars in Boml ay, certain 
Bye-laws have been sanctioned by the Government but they came 
into foi’ce after the date of the accident. The previous Bye- 
laws, framed under section 14 of Bombay Act I of Is74, are 
published in the Government Gazette of the loth of xApril 1875, 
at page £94, Part II. One of them is, “Passengers arc for- 
bidden to enter or to leave the car while it is in motion.^’ The 
hojse trams for which these Byc-I.aws were made used to stop 
at all places to pick up and put down passengers. The electric 
trams stopped at certain fixed places lo take up and discharge 
passengers, and I take it that till the now Bye-laws camo into 
operation, the old ones were in lorce. But whether there is a 
Bye-law or there is not a Bje-Iav.’- to thai clleetj the fact 
remains that if a pas'-enger chooses to attempt to enter or leave 
a moving car, he does ?o at his own risk. It is not what a 
prudent or a reasonai Ic man should or would do, and if he dop.s 
it and sustains injuiy while in the act of doing so, It would be 
an accident or a misfortune for which the defendant Gompanv 
could in no event be held liable. 

If this tram had been stationary when the plaintiff attempted 
to board it, I cannot conceir e the possibility of his falling out. 
It does not take many seconds for a man to get into a tram car 
from the road. The evidence in the case conclusively establishes 
that electric trams after stoppage do not start with a jerk. 
Standing instructions to all drivers are to start on the first 
notch and then get on to the second, the third, and the fourth 
notches, one after the other, Assaming that the board had been 
loose, if tne tram car had been stationary when the plaintiff 
attempted to board it, he would not have fallen out. If the 
car had been stationary, his hand grip on the bar wmuld have 
been firm, and, when one foot was on the footboard and the 
car had started, he would have had no difficulty in putting his 
Other foot on and getting into tho car. The conductor and 
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the driver both say that the accident took place at some distance 
from the starting station and after the car had been in motion. 
There is no doubt that the plaintiff^s witness Mr. Mehta was 
veiy much excited at the time of the accident. The plaintiff 
says he told him not to sit down there like a woman but to take 
the names of passengers. I have no doubt whatever that the 
excitement was duo purely to good-heartedness. He ascertained 
the names of t\^ o or three passengers^ wrote them on a piece of 
paper and put them in the p^aintiff^s pocket, and I quite 
believe that he was actuated in all he did by sympathy for 
a Paisee who had sustained injury. He «ays, when he saw 
the plaintiff^s head come up and disappear, the car was 
Svationary, but I think theie his powers of ohscivation are 
again at fault. The defendant Company in their plan Exhibit 
No. 3^ in the de lene examination of Mr* Crisp, put 
the place of accident at a distance of 183 ft. from the stopping 
place near the Prarthna Samaj That plan is prepared on the 
statements made by the conductor Dolatia Raghu. It may 
be that the tram had not proceeded so far, but to my mind, on 
the evidence before me, it is quite clear that the tram had 
left the stopping station and was in motion when the plaintiff 
attempted to hoard it. The conductor Dolatia gave his evi- 
dence in a manner that impressed me favourably. He said he 
started the tram when there were no passengers left at the 
Prarthna Samaj station to pick up, and I believe he is telling 
the truth there. There is no doubt that the conductor also 
secured the names of some of the passengers. He sajs ho 
gave them to Mr. Wilkinson. His statement taken do\^n by 
Mr. Wilkinson, and the names of these two witnesses aie not 
forthcoming. I do not believe that the defendants are inten- 
tionally keeping those back. Mr. Wilkinson is not in their 
service now and his letter to Mr, Ciisp of the 8th of February 
1909, Exhibit A, in die it lene esse examination of Mr. Crisp, 
is a very peculiar and unintelligible document. After telling 
Mr, Crisp that he was afraid if a suit was filed against the 
Company that the Company would not fare well, he suggests 
that therefore they should be prepared for eventualities and 
secure the aid of the Police, if inatters go too far/' What 
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he means exactly it is difficult to conceive. He is not in the 
Oompanj'^s sctvice, and I have no doabt in niy mind that I am 
told the truth Avheii the defendants saj’’ they arc not in pos- 
session of the report made by the conductor to Mr. Wilkinson 
or oi: the paper containing the nonies of the rv:o witnes-jcs 
obtained d>y the coriductcr. 

The imprewon prodiieodi on luy mind hy the o\idenec gi\ on 
in this case i-, that the idaiiitiff on that night, \Yheu ho emerged 
from (riigaiim Back Hoad on to Chariii Eoarh saw a tram mr^v- 
ing away from its stopping station near the Prarthna Sainaj and 
that he attempted to i;et in v.hlie tin: car was In inof’cn* Ji tlio 
car had 'been stationary^ it scenLb to me tiiar it is in ilni liiglicst 
degree imprulwVie that iLi. accident could have happened. 
The 3nost proliiil-lo explmiation or ilie oeeinrence appears to 
me to bo that, the plahniif tiied to jump on the fcoiboaul 
wliile the car was in motion^ that he iailed to get a firm grip 
of tlie baUj that nlthougU lie sueceedod in putting one foot on 
to the footboard and r rising In'- he iminediatcly fcdl 

back owing to tlnj mmiion of the ear and his inability to grasp 
the bar fu’miy. 


I come to tiiis conclusion witli v&iy great regret. The 
plaintiff is a poor niM-U j lie undoubtedly sustained serious 
inju3'ie-. which neco^sItatcMi his remaining in Hospital from 
the Bill of November li»08 to the 6fch of January 1909. He 
was not able to rejoin his service till tlio 11 th of February 
1909, and i have no deuht he telling ilie truth when ho tells 
me that he is not Ntroug oiid as fit to do his woik after the 
aeehlonu as he was ]»-dbrc. Ho must iiave already spent a 
considerable sum of money in prosecuting this suit 
in this Couit rnid his tailuro means ruin to a man of his 
mearis. It is most lameiitalie under the cireamstanees that 
he should have couie to this Court with, a case that he is not 
able to establish. 

I find the 1st is^uc in the ncgarive. 

I find the 2nd I'^sue in the aillninative. 

1 Hiding on ilie yrdi Issue with rogaid to contributory 
negligence becomes unncces^.ary, as 1 Iiave eomc to the conclu- 
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sioa that the accident and the consequent injury were due 
entirely to negligence on the part of the plaintiff* 

I dismiss the suit, and I must do so with costs. 

Attorneys for the phantiff : Messis. Kanga and Saijani. 
Attorneys for the defendants : Messrs. Chfigicj Blunt an<l Caioe* 

Suit dismissed, 

B. N. U 


APPELLAlE civil. 


Before Sir Basil A/., C J f lu , c i i i*/;. JuJta Bao, 

KAblllRAM IIANSING (usioinal 1), Apilicaki, i, OAJA- 

BAM WAiAU DAYAEAM PAUL (original Plaintiff), Opponlnt.^ 

Mamlaidars' Covrts Act (Bom. Act II of 190b), sections 19, A (I), (-jW — 
Civil Broeeclvre Code (Act V of 1908), bucttoii 11 j — Bo&sessorg suit — 
Decree of the Mamlaldar dismissing the suit —Application to the Collector 
^Mevmon—Nondnterfc'ience loith legal and segidar findings of fact — 
Bntrg hi Beven^'e Becord. 

A Collec*-©! luiclei se*tion *23 of tLo M mlidarb’ Courts A<.t (Bom, 

Act II of 1900) IS not authorized to iiiteirti3 with the {indulge of fact of the 
Mamlatdar in a possessory suit, the findings being on their face legal and 
legular and an]\ed after a ooiisideuition of the evidence on recoid 

The provisions of clause (2) of section 23 oi tlu Act, w^hich empowei the 
Coliectoi to inteifeie hj way of levision when he considers any pioceeding, 
finding or ordei in a «tint to be nnpiopoi, must he harmoni/ed with the 
provision in danse (1) that there bhall he no ajipeal from any ordei i>assed 
by a Mainiatlai. 


^ Application Ko 87 of 1911 under exti aordmary jurisdiction. 

(1) bection 23 (1), (2) of the Mamlatchitb’ Courts Act (Bom. Act II of 1900; is fas 
folloi'io - 

23 (1) There shall be no appeal liomaiiy order pxssed by a Mamlatdar under 
this Act. 

(2) But the Collector may call for andlexamiue the rccoid of any suit under this 
Act, and if he considers that any proceeding, finding or order hi such suit is illegal 
or improper, may, after due notice to the paxties, pass such older thereon, not 
iucousisiciit with thib Act, as ho thinls fit. 
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Semhh : tlie word ‘ improper * in clause (2) of section 23 of tlie Mamlatdars* 
Courts Act (Bom. Act II of 1900) lias no differ exit meaninj,^ from the word 
* irregular* ocean ing in the espresbion ‘ irrtgalailty * in section 115 of tlio 
Civil Procedure Code (Act T of 1908). 

The entry of a ptrson's nauit as ownu* or occupier in the books of 
lleveniie Authoiities is not in itself torioliitoi\e evidence either of title oi* 
possession. 

Fatma lorn Fiihi Salieh v. Farya^ Balitb0-'> and Bhagojl \\ Bapuji(^\ 
lefeired to. 

Application under the extraordinary jurisdiction (section 115 
of the Civil Procedure Code, Act V of 1008) against the order of 
A. H. A. Simeox^ Collector of Ea«t Khandesh, reversing the 
decree of L. K. Kulkarni, Mamlatdar of Chopda, in possessory 
suit, No. 17 of 1910, 

The plaintiff brought a possessory suit against the defendants 
in the Court of the Mamlatdar of Chopda, alleging that the land 
in dispute originally belonged to one Purushottam Chunilai, that 
the plaintiff acquired it under two purchase deeds dated the 6th 
October 1905 and 2nd February 1909, that he had been all along 
in possession and that the defendants had dispossessed him 
otherwise than by due course of law. 

The defendants contended that they had never relinquished 
possession, that they bad monetary transactions with Puru- 
sholtam Chunilai, the plaiiitiff'^s alleged vendor, and that the 
sale to}plaintiff was hemmi on their behalf. 

Upon the* said pleadings the Mamlatdar referred the parties 
to a Civil Court. 

The plaintiff applied in revision to the Collector, who sent 
back the case to the Mamlatdar for a re-hearing. On the 
remand the Mamlatdai^recorded all the evidence, oral as well as 
documentary, and found on the issues that the plaintiff was not 
in possession within six months before the suit was filed and that 
the defendants had not obtained possession otherwise than by 
due course of law. He, therefore, dismissed the suit. 


(iJ (IBU) 10 Bom. H. 0. B. 187 afc p. 189. 


(1888) in Bom. 75. 



VOL. XXXV.] BOMBAY SEBIES, mh 

The plaintiff applied in revision to the Collector, who reversed 
the Mamlatdarhs decree and ordered that possession be given to 
the plaintiff on the following grounds Mansing 

i tliiiik ill© Mamiatdar was radically wiuiig. He consideied tlie oral 


cfidence and weighed it, but he did not consider the enoimous weight of 
evidence of Government reooids in favour o£ plaintiff. 

1. Plaintiff has got the khata of the land changed from defendants’ names 
to his own at defendants’ consent. 

2. Plaintiff h the recognized owner in the Record of liighis. 

Plaintiff lias been iccognized a® the man from whom fec^ .=honld bo 
taken for biib dividing the sui \ ey number^:, 

4. Plaintiff pays the land le venue. 

5, PlaintiiF has a hnding in his fa\our fiom the Mamlatclar Limself 
Magibtrate) in a ticspass ca'^o lekting to this land. 

I cannot see how all this evidence can be neglected, or can fail to prove 
plaintiff's possession. 

Defendant 1 preferied an application under the extraordinary 
jurisdiction (section 115 of the Civil Procedure Code, Act V of 
1908), urging infer alia that all the documents referred to by 
the Collector in his judgment would be no evidence of possession 
and that the Collector acted irregularly and beyond the 
jurisdiction vested in him by law. A rnle nin was issued calling 
upon the plaintiff to show cause why the order of the Collector 
should not be set aside. 

Bra /t son, with J. i?. Okarpure, for the applicant (defendant 1) 
in support of the rule. 

Shorn, with 8* F. Bhanchikar, for the opponent (plaintiff) to 
show cause. 

SOOTT, 0. J. : — This is an application to us to exercise our 
re visional powers under section 115 of the Civil Procedure Code 
with reference to an order passed by the Collector of East 
Khandesh purpoi'ting to be made under the revisional powers 
conferred upon him by section 23 (2) of the Mamlatdars^ Courts 
Act (Bombay Act II of 1906). 

The applicant was the defendant in a suit instituted in the Court 
of the Mamlatdar by the opponent. The Court has power under 
the Mamlatclars^ Courts Act to give immediate possession of 
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lands used for agricnltiue to anj'- person dispobsessod or cL^prived 
thereof otherwise than by due course of law provided that the 
suit is brought within six inontlis from the date on which the 
cause of action arosc^ the cnisc of action being deemed to liave 
arisen on the date of the uiaposwssioii. 

It is provided in section 19 that if the plaintiff avers that 
he has been unlawfully dispossessed of any property the Mauilat- 
dar shall proceed to hear all the evidence that is then and there 
before him and try the following issues :™ 

(1) Whether the plaintHFor any person on l)is behalf or through 
whom he claims was in pobsession or enjoyment of the property 
or use claimed up to any time withiii six months before the suit 
was filed; and (2) whether the defendant is in possession at the 
time of the suit; and, if sO; whetlier he obtained possession 
otherwise than by clue course of law. 

When the case came first before the SLuulaidar; that ofiicer; 
being of opinion that the disjmto between the parties was of a 
complicated nature fit to be decided in the Civil Court; referred 
the parties to a Civil Court and came to no finding upon the 
statutory issues. 

There was an application under .section 23 (2) of the 
Mamlatdars’ Courts Act to the Collector that the Mainlatdar^s 
order should be set aside and that he should be directed to hear 
the case. The Collector on that application set aside the order 
and directed the Mamlatdar to hear the case. The Mamlatdar 
then heard the case and recorded evidence^ both oral and 
documentary, and decided the olatutory iissues in favour of 
the defendant. Accordingly the suit was dismissed with costs. 

An application was then mado to the Ui Rector to set aside the 
order of the Mamlatdar, and the Collector has set aside the order 
upon the ground that although the Mamlaklat has considered the 
oral evidence and weighed it, ho has not considered the enormous 
weight of evidence of Covernmont records in favour of tlin 
plaintiff, namely, (first), the plaintiff has got the Mmia of the 
land clmnged from the defendants^ names to his own at ttie? 
defendants" consent, (secondly), the plaintiff is the recognised 
owner in the Record of Eights, (tliirdiy), the plaintiff has been 
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recognized as the man from whom fees should be taken for 
sub-dividing the survey numbers^ (fourthly)^ the plaintiff pays 
the land revenue, and (fifthly), the plaintiff has a finding in his 
favour from the Mdinlatdar himself as a Magistrate in a trespass 
case relating to this land. The Oolloctor then said he could not 
see how all this evidence could be neglected or could fail to 
prove the plaintiff’s possession, 

Now it has long been recognized that the fact that a personas 
name is entered as owner or occupier in the books of the 
Eevenue Authorities is not in itself conclusive evidence either 
of title or possession : see the rcmaiks of Sir Michael Westropp 
in Ifdma horn Kvli Saheh v. and of Parsons, J., 

in Bhagoji v. BapnJi^^K 

The last piece of evidence which the Collector mentions, namely, 
that the plamiiffhas a findiiig in his favour from the Mainlatdar 
himself as Magistrate in a trespass case relating to this land, 
apparently refers to a statement of the impression left upon the 
mind of the Magistrate in a criminal case to which the plaintiff 
was not a party on the record with reference to possession of the 
land. The case was decided nor upon the evidence before the 
Mamlatdar in the present suit- 

It appears to us that the Collector, in weighing the evidence 
which was before the Mamlatdar and coming to a diflferent 
conclusion of fact with reference to the plaintiffs po'^session 
upon the evidence upon the record, has assumed the powers of a 
Court of appeal and not of a Court of revision. 

The provisions of clause (2) of section 23 "which give the 
Collector power to interfere by way of revision when he considers 
any proceeding, finding or order in a suit to be improper must 
be harmonized with the provision in clause (1), that there shall 
be no appeal from any order passed by a Mamlatdar. 

We, therefore, think that the word ^ improper ’ must have 
reference to some proceeding, finding or order on the face of it 
tainted with some impropriety akin to illegality. The legislature 
which negatived the right of appeal cannot have intended that 
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the Collector should be free to act simply upon a difference of 
opinion between himself and the Manilatdar as to the value or 
probative eflcct of parts of the evidence recoided by the 
Mamlatdar, "We are noD prepared, as at present advised, to hold 
that the w'ordX improper ^ has airf different meaning from the 
word ^irregular’ as oeciming in the expression ‘irregularity ^ in 
section 622 of the Code cf 1882^ or section 1 15 of the present 
Code* "We are, therefore, of opinion that the Collector was not 
authorised by section 23 to interfere with the findings of foet of 
the Mamlatdar which %vore on their face legal and legular and 
arrived at after a consideration of the emdenco reeordecL 

For these reasons we sot aside the order of the Ccller-tor and 
restore that of the Mamiatdar with costs throughout,, 

The Hs. 100, deposited with the Coll-'^ctor, ^houhi be refundeil 
to the applicant. 

Oi'deA' 

('?. iu in 

APPELLATE OIVU,, 

Befoi^e Bir* Bctdil Soof^^ Kt.. Chief Jndkn* and M}\ JnsUce Ita-j. 

ISXl, Tiis MUNICIPALITY or IIUBLI (orjoiXAi 'DrrrxrAXT;, App^llaxt, 
V, LUOUS EUSTRATIO BALLI axd aNotticr (oiiioiifAii Plaxniots), 
■”*' ~ Bespoxdbxts.'^ 

iJisinot Miinicijpal Act (Bom. Acl; III of 1901), seGtionf; 30 and 3d — RfM 
Mnrdcljiahty — Beclamation of the led of (anh for Municipal Cotton 
M(ir^rt----I>amage caused ir3 poods ly sudden and cxiraordlnary 

heavy rainSmi fur damages against Mvnicipalhy—Bnrden of proof at, 
to negligence in the reclamazlon v:ot7c — Suit -‘ot rnaintainahle'-AVis major, 

Tho Ihibli Mimieipalitr, a body covpoiato raider tbe District Miuiinipal Act 
(Boas. Act HI of 1901) took steps to provide a M"i-inicixnl Coil on Market and 
they selected for tliat. purpose a site of a large ai.d ancient tank wliicli Lad 
largely silted iip. TLc sontbern boundary of tho tank vpas an embankment. 
In reclaiming the bed of the tank, tho Municipality ntilizod a part of the 
emhankmeni and made provision to prevent the flow of water* In the mordh 
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of J une 1907 there was a sudden and extraordinary heavy rainfall at Hnhli 
which practically overflooded the whole Municipal area and a quantity of goods 
in the plain tiffs’ Ginning Factory which was to the south of the tank was 
washed away or damaged. Thereupon the plaintiffs brought a suit against the 
Mmhciuality to recover damages alleging negligence on the pait of the defend* 
ants in carrying out the reel amatirn work, %‘he defendints denied the plaintiffs’ 
allegation and answered that the damage to the plaintiffs* goods was the result 
of the abnormal heavy lain in June 1907 and that no precautions on the part 
of the defendants could have averted the damage, 

JSeld, that the suit wds not maiiitainahle. The onus of pi oof of negligence 
lay on the plaintiffs, and if the neglect in the execution of their statutory powers 
and duties was not brought home to the Municipality, a suit against them must 
fail as being unsustainable in law, howsoever great the damage the plaintiffs 
might have suffered from the estiaoidlnaiy flooding uncontrolled by the old 
tank dam. 

Bao, J. The damage 'was mainly, if not wholly, attribntahle to the extra- 
ordinary fall of rain. 3 1 was an occurrence in the nature of w maj or for which 
the defendants were not responsible. 

First appeal against the decision of R* G. Bhadbhadej, First 
Class Subordinate Judge of Dharwar^ in Suit No. 7S0 of 1907. 

The plaintiffs sued to recover from the defendants, the Muni- 
cipality of Hublb Rs. 10,145-'! 5-6, being the amount of damages 
caused to their goods which they had stored in certain factories 
at Hubli on the 7th June 1907 by the rush of water from a tank 
under reclamation by the defendants. The circumstances under 
which the damage was caused were alleged as follows : — 

To the north of the factories, wherein the plaintiffs^ goods, 
cotton, &c., had been stored, there was an area of land which, 
some time before the suit, formed a tank known by the name of 
Gulkawa's tank, enclosed along its southern boundary by an 
embankment or dam. The tank was under reclamation by the 
defendants for the purpose of extension of Municipal Cotton 
Market. The defendants, in the course of their reclamation 
operation, removed the dam at the southern extremity of the 
tank, altering the levels of the tank bed and its surroundings 
and diverting the natural and customary flow of water, having 
formed a tank at the north-east corner of the dam and directed 
a considerable flow of water into it, also for their own purposes. 
Such was the situation of things on the 7th June 1907| when 
B 1006—3 
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there was rain at Hnbli. The direct eonsequenee was that a 
large body of water, by force of the defendants^ operation, flowed 
into the tank at the norti>east corner of the dani and into the 
area under reclamation, and owing to the changes of levels and 
diversion of water and the femoval of the dam by the defendants 
without due provision for the control or disposal of water thus 
collected, the same flowed into the plaintiSV factories and 
damaged their goods in spite of their efforts to save thenn The 
damage sustained ivas the direct result of the action of the 
defendants, b}^ reason of their negligence and wrongful aet-.» 
They were therefore liable to pay the damages. 

The defendants ansivered s — 

They were not responsible for the damages sustained by the 
plaintiffs because the rain that fell on the 7th Juno 1907 was 
extraordinary and excessively ]iea\y, having been 2 inches and 
91 cents within 30 or 40 minutes. It was a case of mq/or 
and no precaution on the part of the defendants would have 
averted the damage, which would have occurred even if the old 
state of things, that is, the height of tJio south dam and levtd of 
the tank bed, had not been changed in the least. The claim wurs 
time* barred, being not within --ix months rr( m the date of the act 
complained of. The damages cl.iitnea w«ie excessive and the 
allegation in the plaint as to neglect and ^vrongful act on the 
defendants’ part w^as not true. 

The Subordinate Judge found that the claim was not time- 
barred, that the defendants^ action in removing the dam and 
altering the levels of the tank bed, &c,, as alleged in the plaint 
caused the overflow of water into the plaintiffs^ factories and 
that the plaintiffs had suffered damages to the extent of 
lls. 9,b/ ^»9“7* He, therefore, passed a decree accordingly. The 
following are the extracts from the Subordinate Judgels 
judgment ;~ 

The witnesses’ evidence shows that the precautionary measures adopted by the 
defendants before this hood as to the drainage of the reclaimed site were faulty 
and insufficient and that the smah tank with its low mounds on two sides could 
not have drained the adjacent reclaimed site and the waste-woir works wore also 

f-atiisfactory. 
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Vis major or m act of God means not a mero misfortune, but sometliing 
ovei’wbeiming, suck as storming, lightning and tempests which could not 
happen by the inten'ention of man and loss from which could not have been 
prevented by any reasonable amount of foiesight, pain oi care {Stroud’s 
Judicial Dictionary). To be regarded as an act of God, the occurrence must not 
only be unforeseen, but incapable of being foieseen (per Tayabii, J., at p. 920, 
4 Bom. Law Reporter, citing Incyclopmdia of Law), and absolutely incapable 
of being provcnted or guarded against. Even supposing that the flood and 
rainlall cf the 7th June was in the nature of vis mafor^ which I think it was 
not, as fuqjor to afford a defence must be the pioximate cau^e — eama causaus 
and not meiely a causa sine qua non of the damage complained of. The mere 
face that vis major co-esisted or followed on the negligence of the defendants 
is no adequate defence (Miimci'pal Corporation of Bombay v. Vasudeo, 
VI Bombay Law Reporter, 899). 

> V S' ^ Si- 

On the whole, tbon, I ha^e no doubt in finding that tho defendants’ act in 
removing the big bund befoic completing their diamagcw oiks was most unwise, 
that the drainage provided for befoie the storms was insufficient, that the 
reJamation uoiks were undertaken and cxocutoduns^rstematically and without 
taking the i squired levels of the adjacent sites and without an estimate of the 
quantity of water that would run into the small tank, and providing means 
for its proper discharge without flooding the neighboiuing sites. 

Tho defendants appealed. 

Weldon^ with iV J. SUvedhvarlmr for the appellants (defend^ 
ants). 

Stranjman (Advocate- General) and Jardme with Litik c& Go. 
for the respondents (plaintiffs). 

ScoTT^ C. J. : — This is an appeal from a decree of the Blrst 
Class Subordinate Judge of Dharwar awarding Rs. 9,677 to the 
plaintiffs as compensation for injury done to their cotton by 
water which the defendants in breach of their duty allowed to 
escape on to the plaintiffs’ premises. 

The defendants, the Municipality of Hubli, are a body corporate 
under the District Municipal Act (III of 1901). By virtue 
of section 60 of that Act property of various kinds is vested in 
them to be held and applied by them as trustees subject to the 
provisions and for the purposes of the Act and includes all public 
markets, tanks and works connected with or appertaining thereto, 
drains and culverts, and by section 54 it is provided that it shall 
be the duty of every Municipality to make reasonable provision 
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for irder (dia the constuiciing^ triteriii 4 aud inalDtaim'-igall piihlic 
markets^ drains^ drainage Vv'orks. eulvots^ t£iiiks, dam« and the 
like. 

In or about blio year 1904 the Municipality of Hubli tookritep'a 
to provide a i^[unicipal Cotton Market-, They selected for the 
purpose the site of a large and ancient tank known as Gulkav/a^s 
tank which had largei\ silted up. The southern boundary of tbc 
tank was an embankment. The tank recei\ ed the drainage of 
the land to the north of it and at the south-eastern corner was a 
woir for the discharge of surplus VvMter. The tank area occupied 
about two-thiids of a quadrangular spacc^ of which che nortiiern 
boundary was a public road known as tiio Station Road^ and the 
western boundary, another road running iToin north to south. 
The sclieme of the Municipality was to chain the water eomiug 
to the culvert j under the Station Road into a nalla on the eastern 
side of the quadrangular area and to conduct it iiilo a small tank 
to bo formed in the south-eastern corner of that area whence the 
water would dibcliargo eastwards over the old weir wliicli it was 
proposed to deepen so as to allow of the pas-oge of a larger body 
of water. Thi«5 scheme would leave sucli part of the old tank 
as was not indudoJ in the new tank fieo for reclamation 

as a cotton market. 

In 1904 or 1905 the Municipality formed the smaller tank 
and utilized that part of the southern dam of the largo tank 
which was not wanted to hold up the water of the small tank as 
spoil to fill in the area marked out for the market. 

The levels taken by the Commissioner as shown upon the map 
prepared by him for the purpose of the suit in the year 19 OS 
indicate that over the centre of the reclaimed area there was 
nowhere a difference in level of more than one foot. 

At the same time the Municipality deepened and cleaned out 
the old nalla running along the east of the area and connected it 
up with culvi^rts passing under the Station Road so that the 
water draining under that road passed into the n^lla and thence 
into the small tank and discharged in time of flood over the 
,weir* 
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This scheme of diaini^e and reclamation during the monsoons 
of 1^J05 and 19o6 caused no trouble. The monsoons were not 
particularly he ivy ones and there was no day marked by any 
sudden and extraordinary raintalL In the year 1907 however 
upon the 7th of June an extraordinarily heavy fall of rain 
occurred at about 6 p.m., amounting to nearly three inches in 
less than an hour. The result was that practically the whole of 
the Municipal area was flooded, and a quantity of cotton owned 
by the plaiiitifls was washed away or damaged. 

It appears that the plaintitfs in the year 1907 were doing 
business in the Ginning Factoiy of Ritanji Hormasji, using it for 
the purpose of storing ginned and unginned cotton, cotton-seeds 
and cotton bales. This Ginning Factory was situated immediately 
to the south of the area of the old tank and adjoined the new 
Municipal Cotton Market. Ifc was however at a very much 
lower level than either the market or the bed of the old tank, 
and before the tank was drained and filled in, its water was 
prevented fiom flooding the Factory area by the southern dam* 

On the 10th of June 1907 the plaintiffs^ Agent wrote to the 
Vice-Prcoiclent of the Municipality informing him that owdng to 
the dam of Galkawa's tank adjoining the Ratanji Hormasji 
Ginning Factory having been unwisely removed by the Muni- 
cipality and owing to the insufficient and faulty drainage in 
i^eclaiming the cotton-market extension area all the water on the 
7th instant, instead of taking its proper course in the tank, rushed 
in the Ratanji Hormasji and the Alexandra Press Factory and 
caused serious loss amounting to Rs. 90,000 or thereabouts. The 
latter claimed damages on the ground that the loss had occurred 
owing to the negligence of the Municipality and requested them 
to take immediate steps to ascertain the extent of the loss. 

In consequence of this notice a Panch was formed which 
between the 9th and 20tli of June inquired into the damage 
clone and estimated it at something under Es* 3,000. This 
presumably was clone under the provisions of section 165 (2) 
wiiich piovidi^s that the Municipality may make compensation 
out of the Municipal fund to any person sustaining any damage 
by reason of the exercise of any of the powers vested in them 
under the Act. 
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The plaintifis were not satisfied with this award and accord- 
ingly filed this suit, in the plaint in which they charge defend- 
ants with negligence in the following tci'ins 

•• The defendants liavo lor some time beoii carrying on tlioir work of reela- 
mafcion of the tank. In the coniss of their upciations they removed the dam 
lit tliG southern extremity’’ of the tank; cihering the levels o£ the tank bed and 
its surroundings and div riling tho natural raid customary How of water, 
having formed a tank at the noith-ea'^l corner of the dam and directed a 
considerahie fiow of water into it also for their own purposes* This was the 
situation of things un the 7th June 1907, v/hon tUL-re v\as rain in Hubli. The 
direct conseiiuence wat that a large body of water by foicc of the defendants^ 
operations flowed into the tank at the north-easi cornt-r of tha aam aforesaid 
and into the area under reelaination and oviug to the cliHuge of levels and 
diversion of water and the removal of the dam by the defendants wifehoat due 
provision for the conirul or dis]tOsa] of ws.tor thus coilecLed, the same rlowed 
into the aforesaid I lu tones and there da-* aged the plamtiflV goods to iho 
extent of E^. i0,i47)-15 6 at the lowest, iu spite of the plain tifitV ciiorts to 
save Uicnn'"’ 

Notice of suit was uuJy given within bis months of the date of 
the injury complained of and no exception is taken in this appeal 
as to the sufficiency of the notice# In order to establish their allega- 
tions of negligence tiie plaintifis called only one witness; namely 
Mahalingappa, wdio describes himself as the plaintiffs^ Bazar-man# 
He says his duties arc to buy and sell goods for plaintifis, to take 
delivery and prepare goods for sale and supervise all goods* He 
states that between Giilkawa/s tank and the factories there was 
a big dam 3 that until the demolitiuii of the clam the water from 
the tank side never eaino into the factories, but that great damage 
was caused on the 7th ol: June to goods in the factories as the dam 
had been removed and used by the defendants to level up the 
tank bccL He says that a small bund to the north of the tank 
shown on the Commissioners map was demolished by the defend- 
ants a few clays before tlie rainfall and that that bund had 
been intended to prevent the running water from the culverts on 
the north side getting into the tank and to turn it into the nc£lla 
on the cast. Then he says that the mouth of the nalla on the east 
was formerly wider, but that its width had been lessened by cut- 
tings made by the defendants, although he admits that the ndJla 
bottom had boon deepened and the bank raised* Ho says that 
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formerly the ground at the northern end of the nffla sloped from 
south to northj but that the defendants had shortly before the 
rains cut the bank and made the ground level by which reason 
the greater portion of the water did not run into the n^lla but 
over the marked area into the factory ground, 

I will first consider the last of these charges. I do not think 
any negligence is proved on the part of the defendants. No 
question was put to any of the defendants^ witnesses upon the 
point nor is the charge made in the plaint. Assuming the de- 
fendants did this work the levelling of the ground which had 
formerly sloped from south to north would obviously facilitate 
the flow of water from the eastern Station-Road culvert into the 
n&llsL and even if the bank of the iialla had been cut into in order 
to afford access for the purpose of levelling the bed^ the levels 
show that there was a rise of a foot and half to the west of that 
cutting which would have tended to direct the flow of the water 
into the nalia. Moreover negligence is a relative term and I do 
not think deiendants can be held guilty of it because at the 
moment they were engaged on a small improvement which left a 
gap in their system this extraordinary tall of rain came upon 
them: see the observations of Bramwell B. in BuGkv, Williams^^K 
The alleged narrowing of the mouth of the nalia does not appear 
to me evidence of negligence in view of Mahaliugappa^s state- 
ment that the bottom was deepened and the banks raised and 
Mr. Coen’s evidence that the nalia was widened and cleaned out. 

In view of the evidence of Mr, Coen who designed the drain- 
age works^ I am unable to accept the statement of Mahalingappa 
that there was any small bund to the north of the tank. There 
was the water-channel 4| feet wide from the western culveit to 
the ndlla on the sides of which the excavated earth had been 
thrown up. Mr. Coen cannot recollect whether the channel had 
been filled up before or after the flood of 1907 and replaced by 
another channel parallel with the Station Road. 

It is to be observed that none of the acts of negligence alleged by 
the plaintiffs’ witness supports the case made in the plaint which 
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alleges the eolleetion of water in the small tank and on the old tank 
area and that the defendants foiled in controlling and disposing 
of it, suggesting a ease similar tc \hoi of ihjliinds v, Fletr,ef^-\ 

There was in fact no eolleciion ct' water upon the rcckiimed 
area, and it appears to me thit- the pi .intiftV case so far as it 
rests on the remo\'al of the dam must be based upon sometliing 
in the nature of a servitude on the* owmer of the tank area to 
retain the dam by way of insuring his southern neighboiii’s 
agaiost floods from the noith even after the tank site had been 
drained and filled in. Such a servitude eonid only be acqaii’fiu by 
prescription and there is no suggo'^tion of the oxistonee of arv 
such right. 

The proximate cause of the injur j~ to the plaintifiV land 
was the extraordinary ramfall ami it diiffieiilt to see Low in 
the general flooding of the towm which mast nocebsarily have 
followed, and which is deposed to by Shankar Raoji Apie and 
most of the deiendaiits/ wirnesse‘^^ the nlointiflb^ fact orj' could 
possibly nave escaped ]yinf:>* r,y ir- did at a much lower 

level not only tljan tlio bani: area cut also clrtn the other 
surrounding land. It is possible thar if the ol i sor<iht*rn dam 
had remained, extending irnn western road to the point 
where the -weir discharged flood v;abw, the th^-ods to Woi uonh 
of the dam vrould have been clr ched or o\'Gn carried off witliont 
injury to the plaintiffs. It may I thir.k be assumed tluit the 
officers of the l^Iunicipaiity thought in Juno l.}07 that the work 
which involved the removal of part of the southern darn had 
contributed to the damage done to the plaintiffs raid for that 
reason assessed the compensaflon payable. 

This compensation would bo piyrd)le at the option of the 
ilunicipality to mitigaio a hardship consequent on the execution of 
authorL^od works. If the roinov.fl of the dam was not jiitliorized 
by the provisions of tlm Statute under wliich the Municipality 
acted, or v. as coxiceivcd and cariicd out negligently and not as 
part of a reasonable selieme, tliea only would the plaintiffs be 
entitled to recover (lamagcs from tlio d< fendarits by ^uit* 


0) (ISGSj h Ih 3 L nco iitp, 3S3. 
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Now in my judgment the Rolienie was a perfectly reasonable 
one. The Municipality for the benefit of the cotton merchants at 
Hubli were providing a market at a convenient spot. They 
were also providing for a drainage scheme which would take the 
place of the old primitive arrangement of a large tank and the 
evidence afforded by its success in the years 1905^ 1906 and 
1908 is strong reason for holding that there was no rashness or 
negligence in the design. 

The learned Judge has found that negligence was proved in 
carrying out the scheme in that the defendants’ act in removing 
the big bund before completing their drainage work was most 
tinwisCj that the drainage provided for before the storm was in« 
sufficient^ that the reclamation works were undertaken and 
executed unsystematically and without taking the regular levels 
of adjacent sites an 1 without an estimate of the quantity of water 
that would run into the small tank and providing means for its 
proper discharge without flooding the neighbouring sites. It does 
not appear to me that the evidence of Mahalingappa^ the plaintiffs^ 
Bazar-man, who had no practical experience of drainage works 
and whose evidence was contradicted on various points by the 
defendants^ more experienced witnesses, justifies these conclusions, 
The scheme had stood the test of two monsoons, the rainfall of 
the 7th of June was far heavier than any which had occurred 
during the recollection of any of the witnesses who were 
examined upon the point and there is good evidence to show 
that the works that were in progress on the 7th of June wore all 
works calculated to improve rather than impede the dx’ainage. 

The respondents^ Counsel endeavoured to persuade us that we 
had to deal here with the case of a natural stream diverted by 
the operations of an unauthorized stranger into a channel which 
was not sufficient in time of extraordinary flood to carry off its 
waters wit^ut injury to the plaintiff, in that case, it was said 
the defendants would on the authority of Flefeker v. 
be liable if the combination of the removal of the dam with the 
extraordinary rainfall resulted in damage to the neighbouring 

il) (18?7)2 App. Cas.783. 
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land owner. The facts above set out show however that we are 
not here dealing with a natural stream and that the defendants 
can appeal to statutory authority with regard to their general 
scheme of operations. 

In a suit of this nature the onus of proof of negligence lies 
on the parties alleging it, see Whiteliouse v. StTminghetm Canal 
CoM^jang^\ and if neglect in the execution of their statutory 
powers and duties is not brought home to the Municipality a suit 
against them must fail as being unsustainable in law however 
great the damage the plaintiflEs may have suffered from the 
extraordinary flooding uncontrolled by the old tank dam ; see 
Bunn V. Birmingham Canal Compang^'h 

For these reasons I am of opinion that the decree appealed 
from should be reversed and the suit be dismissed with costs 
throughout. 

Rao, J.: — The facts of this case are as follows The plaintiffs 
are owners of certain Ginning factories at Hubli. To the north 
of the factories there lies an area of iand which until recently 
formed a public tank separated from the plaintiffs’ premises by 
a dam 7 or 8 feet high which was the southern boundary of the 
tank. Piaintiffe’ land was on a lower level than the bed of tlie 
tank. The tank was fed principally by the water from the ndlla 
coming from the north side and running parallel to the tank. 
The defendant-Municipality in whom the tank was vested 
resolved to reclaim the bed of the tank for the purpose of extend- 
ing the Municipal Cotton Market, lu December 1901 they 
removed the dam and formed a small tank at the south-east corner 
of the dam. On 7th June 1907 while the reclamation works were 
in progress there was an unusually heavy fall of rain amounting 
to ncaiay three inches within half or three-fourths of an 
hour. The rain water accumulating on the reclaimed area flowed 
down to the plaintiffs’ land, entered the factories, and caused 
considerable damage to the goods lying in their godowus. On 
23rd November 1907, the plaintiffs filed the present suit to 
recover from the defendants Rs. 10,115-13-6 as damages for the 
loss sustained. The cause of action alleged in the plaint was 

m (3857) 571, J.Kx.SS. 


(2) (1872) L.R.S 
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negligence on the parfc of the defendants in carrying out the 
reclamation works. 

The defendants contended^ inter aUa» that the damage to the 
plaintiffs^ goods was the result of the ahnormal heavy rain which 
fell on the 7th June 1907, that no precautions on their part 
could have averted the damage even if the old state of things^ 
vi 0 , — ^the height of the southern dam and the level of the tank- 
bed — ^had not been changed in the least. The Subordinate Judge 
who tried the suit held that the damage complained of was 
wholly due to the defendants^ negligence in carrying out the 
reclamation works and that, therefore, they were liable to make 
good the loss sustained by the plaintiffs. He, therefore, passed 
a decree awarding to the plaintiffs Rs, 9,677-9-7, as damages. 

Against this decree the defendants appealed to the High Court, 

At the hearing of the appeal the only question that was 
argued was whether the defendant-Municipality was liable for 
the damage caused to the plaintiffs^ goods by the flood water 
on 7th June 1907, I am of opinion that the defendants are 
not liable. The old tank was a public tank vested in the local 
Municipality and in exercise of the powers conferred upon them 
uudor section 54, clauses {//) and (i) of Bombay Act III of 1901 
the defendant-Municipality reclaimed the greater part of the 
tank for the purpose of extending the Municipal Cotton Market. 
In so doing they would not render themselves liable for any 
injury or damage caused to the neighbouring land owners, unless 
they acted with negligence in carrying out the reclamation works* 
The burden of proving such negligence lies on the plaintiffs. 
The Subordinate Judge found that the defendants’ act in remov- 
ing the big dam before completing the drainage works was most 
unwise, that the drainage provided before the storm was insuffici- 
ent, that the reclamation works were carried out unsystematically 
without taking the required levels of the adjacent sites and 
without estimating the quantity of water that would run into 
the small tank and without providing means for its proper 
discharge, I am unable to accept this finding as warranted by 
the evidence recorded in the case. The only witness examined by 
the plaintiffs who speaks to the alleged wrongful acts on the part 
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of tlic defendants is Mahalingappa whtj is plaiutifis^ clerk 
(Exliibib 63), He states that the damage done to the plaintiffs' 
goods was due (1) to the removal of the big dam which formed the 
southern boundary of the old tank, (2) to the removal of a small 
dam to the north of the tank which was intended to prevent the 
rain water from the culvert on the nortbside getting into the 
tankj (o) to the width of the ndlla being lessened by the earth 
cutting made on its sides and (4) to the removal of the slope at 
the mouth of the nalia, with thcreault that the greater portion of 
the rainwater did not run into the iicilU but found it::; way along 
the courbO shown by the Commissioner on the map Exhibit 26, 
There is no divspute that tlio big dam \\ as r(jiiio\’cd at the end of 
1904f3 but no damage wa^ done to the plaintiffs’ property in the 
rainy sea&ons of 1905 or 1906. ThobC were yeaub of normal 
rainfall, and if no damage was done during those years it is clear 
tliat the damages caused by the ffood uE 1907 was not attribut ' 
able to the removal of the big dam As to the small dam to the 
north of the tank, Mahaiiagappa is contradicted by ilr. Coen 
(Exhibit 120) who was the Chairman of the Ilubli Municipality 
in 190“l<«05. He says that after the removal of the big dam a 
temporary channel was made by the defendants about four-arid- 
a-half feet wide and two-and-a-haif foot deep for the purpose of 
diverting the small quantity of water coming from the culvert 
in the north ; that water had no bearing on the tiooding of the 
mills; that the soil was removed and put on either side of the 
channel hut %o dam tms made* It is clear, therefore, from Mr* 
Coen’s evidence that there was no dam in existence to the north 
of the old tank and none v/as removed. As to the width of the 
n^ffla being lessened, Mahalingappa is again contradicted by 
Mr, Coen who says that the channel leading to the tank instead 
of being lessened was widened and eleanocl out. The Secretary 
to the Municipality (Exhibit; 107) says that the Municipality not 
only cleaned but also deepened the n^lla coming from the Station 
Road, and this is admitted^ by Mahalingappa, Lastly with 
respect to the removal of the slope at the mouth of the nalla, neither 
the Secretary nor tbe Chairman of the Municipality have been 
cross-examined on this point. Mahalingappa’s evidence standing 
by itself ami uncorroborated by any other evidence on the 
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plaintiffs^ side is not entitled to any weight, and cannot be 
accepted as proving neglige ace on the part of the defendant- 
Muaicipality* Nor can any reliance do placed on the Commis- 
bioner s report (Ex:hibit 25) as to the condition of the reclaimed 
land on or before 7th June 1907, as it is based not on his personal 
knowledge but on an information given to him about 18 months 
after the date of the occurrence by Malialingappa and others. On 
the other hand there is the evidence of both the Chairmaa and the 
Secretary of the Municipality, which showc, what precautionary 
measures had been taken by the Municipality for the drainage 
of the area under reclamation. Mr, Coen says as follows 
^^The dam of the Qulkawa tank wa'^ removed at the end of 190i. 
To prevent a ru Ji of waters wo widened the waste-weir nearly 
to its uttermost width and lowered the same, by two feet to two 
and a half feet. Also the channel leading to the tank was widened 
and cleaned out and the outlet channel beyond the waste-weir 
was cleaned and widened, A small tank was made at the south- 
east corner of the original tank and made five feet deeper than 
the original bed of the tank. The sides of the ta nk wore raised 
by about two feet to two and a half feet to let the water pass on 
more quickly. After the demolition of the old tank these works 
were done. The waste-weir work was done simultaneously with 
the demolition of the tank Bandh and the deepening of the 
smaller tank was done one or two months after. The cleaning, 
&c , of the outlet channel was done along with the waste-weir 
work/^ Mr. Coen is corroborated by the Secretary of the 
Municipality (Exhibit 107). This evidence is in my opinion 
entitled to considerable weight. It shows the precautions taken 
by the Municipality for the proper drainage of the reclaimed 
area. In the rainy seasons of 190^, 1905 and 1908 nothing 
occurred to show that these precautions were insufficient* I am 
therefore satisfied that the Municipality acted with due care 
and caution in carrying out the reclamation works for the pur- 
pose of extending the Municipal Cotton Market. The real cause 
of the damage done to plaintiffs^ goods appears to me that 
owing to the unusually heavy fall of rain on 7th June 1907 
Watei? from all sides entered into the plaintiffs^ land, which was 
an a much lower level than the adjoining lands on the north and 
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the west, and damaged their gooJs. Witness (Exhibit 120) the 
Chairman of the Municipality says that he had been in Hubli 
over 20 years, that this was the most unusual downpour, and that 
even if the dam had not been demolished the same flooding would 
have been caused by the downpour, that the total rainfall on 
7th July 1907 came to 2 inches and 91 cents in 40 to 45 minutes, 
and that he had not known during the last 20 years of rain falling 
more than one inch in the course of an hour. This evidence, corro- 
borated as it is by other evidence in the case, clearly shows tlial 
the damage in the present suit was mainly, if not wholly, attribut- 
able to this extraordinary fall of rain. It was an occurrence in 
the nature of a vis 'inajor^ for which the defendants are not 
responsible, ‘The present case falls within the prineipio laid 
down in Niehoh v. MarslandfiK 

Independently of this circumstance, I would hold that the 
defcndant-Miinicipality, in exercising the powers conferred upon 
them by Statute for the purpose of reclaiming the tank, acted 
with ordinary care and skill and after taking proper precautions 
for the drainage of the area under reclamation. They are there- 
fore not liabico In Geddis v. Projjvieh'is of Banu Bcoervoir^^^ 
Lord Blackburn says, '^It is now thoroughly well established 
that no action will lie for doing that which the legislature has 
authorized, if it bo done without negligence, although it docs 
occasion damage to anyone.^' So too in MoheL v. Direetors^ 
of MetfopoUian Uaiboay Go iB laid down, ^'When an act 
is done by a company in excess of its powers, or in a wanton and 
careless use of them, there is an injury for which (an action lies). 
Bub things done by a company in the due execution of its powers 
are lawful, being duly authorized, and no action lies/^ 

If the defendants had been private individuals and had under- 
taken or carried out the reclamation works in the exercise of 
their right of ownership, I do not think they would have been 
liable for the damage done to the plaintiffs^ goods by the flood 
of 1907. Being owners of the land they were entitled to use it 
for every lawful purpose. They had a right to reclaim it, and 
make the best possible use of it they could, and in so doing 

a) (1870) 2 Ex. B 1. (2) (1878) 3 App Cag 430 at p. 455. 

(3) (1867) L. K. 2 H. L 375 at p. £02. 
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there was no duty cast upon them by law to preserve the old 
dam for the benefit of the owners of the adjoining land which 
was sifcuted on a lower level. They were under no legal obliga- 
tion to prevent the flow of the surface water from their land 
to the plaintiffs’ property either by pez^colation or gravitation. 
In R^lanck v. Lord Cairns observes, ^‘If, in what 

I may term the natural user of that land, there bad been any ac- 
cumulation of water, either on the surface or underground, and if, 
by the operation oi the laws of nature, that accumulation of water 
had passed off into the close occupied by the plaintiff, the plaintiff 
could not have complained that that result had taken place. If 
he had desired to guard himself against it, it would have lain upon 
him to have clone so, by leaving, or by interposing, some barrier 
between his close and the close of the defendants in order to 
have prevented that operation of the laws of nature/’ These 
observations apply to the present case. 

On these grounds I uould reverse the decree and dismiss the 
plaintiff/ suit with costs. 

Decree <^em}8ed md suit dismmed, 

G. B. K. 

(1) (1868) h E 8 H li S30 at p. S38. 
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Before Mr, Jushoe CJiandavmlan and J£«. Justice Eaywaid* 

MAHOMED IBRAHIM yalau ABDUL RAHIMAN (obi&inal Blaintiff), 
Appellant, v SHEIKH HAMJA talad MAHOMEDALLI (original 
Dfpenbant), Eesponbent.^ 

€ml Procedure Code (Act V of 1908% section ii, Exflamtton ZF-— Ees jvidi>» 
s^it — Second suit in ejectment — Oourt-^Discieiiou-^Tn 
ejectment smi a decree for 'iedemj}tiQn can le passed — Prad'iee and 
procedure^, 

Where a person brings a redemption suit and fails, his second suit in eject- 
ment against the same defendant is not barred by res judicata „ 

The question whether any matter might and ought to imva been made a 
ground of defence oi attack m a previous suit must depend on the facts of each 
^ Se one! Appeal Ko. 861 of 1810, 
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easQ One important; tost Is, wliethei the mniievs in the two RUits are ?,o 
dissimilar tliafc their union mighfe lead to v^onfuslon The matter involved in 
a. snii in ejectment is essentia% different from that nivolvod in a suit foi" 
redemption. In tlie first place wheie a person sues to ejeist lie sues as ownoi’ 
o£ tlie propeity ; vrheio he sues to redsoin, he sues as owner of an inteiest in 
it, namely, the ecirnty of redemption, and the clefondanb as moi tgagee is sued 
as holding the property as soeuritj’ for tlie debt. Secondly, m a suit for 
redemption, no fpiestion of title to the pioperry is iiecessaiily involved, hecanso 
if the moitgjge set up by the plaintiff is pioved and ahve, the mortgagee 
cannot deny the moitgagor’s title but must allow him to redeem and sue him 
separately on the fiiieatioii of title. If the morl'gagt' is not proveA the suit 
fails independently of ihe question of title. 

It is the piactiee of the Bombay High Couit to pass a decioe for redempti»>u 
in 1 eiseia which the plaintiff has suefi in ejectment. That is piirelv in th^* 
exercise of ihe Court’s discretionary powei , ami it can haidiy bo maintained 
that the plaintiff failing in an ejectment suit ought to proy for the alternafch e 
relief by way of redemption, v.hon ihe Oouit ‘s not boinnl to grant it as j 
matter of right. 

Seoonb appeal from the decision ox .L D. Dikshit, Ass^tant 
Judge oi Thana, confirming the decree passed by N. G. Ohapekar, 
Subordinate Judge at MaiiacL 

Sait to recover possession of land. 

The plamtifi" pui chased the land in dis^pute from one Dhondrao 
who had mortgaged it with the defendant wdth possession befcrre 
the date of the sale. The plaintiff next obtained a redemption 
decree against the defendant. Some time after^ the plaintiff 
brought a suit (No. 760 of 1906) against the defendant, allec/in<^ 
that he had given to the defendant the land in dispute for enjoy- 
ment till the expiration of the time in the mortgage deed under 
which defendant held another land and that the term of the 
mortgage being over he was entitletl to tho possession of the 
land in suit. The suit was dismissed on the ground that the 
agreement alleged was not proved, Li 1 903, the plaintiff brought 
the present suit against the defendant, to recover po.ssession of 
tlie property fronr him. 

The Subordinate Judge dismissed the lit on the ground that 
it was barred as res judicata. This decree was confirmed on 
appeal by the Assistant Judge. 

The plaintiff appealed to the High Court. 
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B* C. Cot/aji^ with ih B, SMngne^ for the appellant. 

Sn 8, Pailar and D* 0. Yhlmr^ for the respondent. 

The following cases were referred to : GuMappa \\ i 

Bara JBalvdui v. Ramchandra Tulilev^^'^ j Bapuji Nmayan Seine 
Bapujirao Im Snhliam ; Naiaijan Kkandu KnlLanti v. 
Kalgamtda Birdar ; TaraeJiand v. Bai llamlfiK 

OaAK'DAVARKAR; J.'— Ill holding the piesent suit barred as 
resjudieala by the previous Suit No. 760 of 1906^ the Courts 
below have misapprehended the nature of the two suits. The 
previous suit was for the redemption of a mortgage, the 
present is one in ejectment. In the former the plaintiff alleged 
that the defendant had taken the propeity now in dispute in 
exchange for another property held by him as mortgagee ; and 
ho sought to redeem it. The exchange by way of mortgage 
was held not proved and the suit wa-^, dismls‘'ccl. It was a 
decision that the plaintiff had not proved the mortgage set up 
by him, and that^ therefore, his suit for redemption did not 
lie. Now he sues on his title as owner to eject the defendant as 
trespasser. The relative lights anddutiesof owner and trespasser 
on the one hand and of mortgagor and mortgagee on the other 
are wholly different, and failure in a suit of simple ejectment does 
not in our opinion in any way bar the plaintiff in a subsequent 
suit to enloiee his right to redeem as moitgagor : Sliridlmr 
Vimyal v. Naragm mlad BakijV^K The converse of it was 
held by Westropp, C. J, and Nanabhai Haiidas, J., in Govinda 
mkd B/umjl v. Gmd vulad Balajd^\ To the same effect 
is the Full Bench decision of this Court in Rmyt ShvTam JasM 
V. Kakirau^^K These were no doubt decisions under the Code of 
Civil Procedure of 1859, wdiich did not contain such a provision 
as Explanation II to section 13 of the Code of 1882. But this 
Court followed Skiidhcu fiuagal v. Narmjmi mlad Bahaji^^^ in 
Naro Bahmit v. Ramehmdu% Tnhdev^\ a case under the 
latter Code. And the same provision is reproduced as Explana- 


CD (1000) 25 Bom. ISO. 
m (1888) 13 Bom. 32G. 
(3) (1873) F. 40. 
m aS80) 14 Bom. 

B 1060 -^ 


(3) (1904) 6 Bom, I, B. 504, 

( 0 ) (1874) 11 B. H. C. B. m at p 2B0, 

(7) (1876) B. 1S6. 

(8) (1873) 12 B H. a R. 160. 
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tion IV to section 11 of the present Code (Act V of lOOS)^ vvliich 
applies to the suit in this second appeal. 

The lower Courts would appear to have proceeded on the 
decision of this Court in Gurldappa v. Tirkappa^'^ in applying 
the rule of m judicafa to the present case. But that decision 
rests on a different principle. There the first suit had been 
for possession claimed by the plaintiff as the surviving co- 
parcener in a joint family as against the defendant treated as 
a trespasser. Failing in that suit, the sime plaintiff sued as 
revei^ionary heir, treating again the same defendant as tress- 
passer. It was held that the second suit was barred, bf^caiise, 
having regard to Explanation II to section 13 of the Code of Civil 
Procedure (Act XIV of 18S2), in the previous suit lie not only 
uigU but Gtiplit to have alleged bis title as reversionaiy heir. 
Both tl\e suits were in ejectment ; in both the claim or title 
was that of owner; the only difference, as pointed out by 
Jenkins, C, J., at the conclusion of his judgment, was in the 
source of the title alleged. That made no difference as to the 
nature of the two actions. 

As observed by the Judicial Ooramifctoo of the Privy Council 
in Kamestoar Persltifd v. RajknmAri Rulhhn^ Koer^^\ the 
question whether any matter might and ought to have been 
made a ground of defence or attack in a previous suit must 
depend on the facts of each, case, and one important test 
v/hether the matters in the two suits are so dissimilar that 
their union might load to confusion. The matter involved in a suit 
in ejectment is essentially different from that involved in a 
suit for redemption. In the first place, wdicrc a person sues 
to eject he sues as owmer of the property ; where he sues to 
redeem, he sues as owner of an interest in it, namely, the 
equity of redemption, and tlie defendant as mortgagee is sued 
as holding the property as security for the debt. Secondly, 
in a suit for redemption, no question of title to the property 
is necessarily involved, because, if the mortgage set up by the 
plaintiff is proved and alive, tlic mortgagee cannot deny tlie 
mortgagors title but must allow him to redeem and sue him 
separately on the question of title. Thai was hold to l-e the 
(n fieOO)rGB<jn iso. gn iises. f, }; I A. 
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law by this Court in Bapuji Narayen Sane v. Bapujirao bin 
Subkmirm^^'^ and in Santaji bin Patlu v- Ba^aji bin 
Nor can the mortgagor dispute his own right to mortgage and 
that for the reason that in a mortgage the mortgagor cove- 
nants that at all eventb he has a good title : per Lord Kenyon 
mC^ippsY* Beade^^^ ; sec also Narayan Khandu Knlharm v. 
KalgauMla Birdai^ PalcV^'^ If the mortgage is notpro\c<h 
the suit failb^ mdepuiilcntly oi the question of title. 

It ib true that it has htui the piactico ol iliia OWri to pa > 
ih decree for redemption in a case m which the plamtitf ha ^ 
sued in ejectment. Thdl^ as remarked in Panliofam Bhaislmihir 
V. Rtmal Zunjar^^^^ is purely in the escrciso of the GouitN 
discretionary power; and it can hardly be maintained that 
the plaintiff failing in an ejectment suit ought to pray for the 
alternative relief by way of redemption^ when the Court is not 
bound to grant it as a matter of right. 

For these reasons the decree is leversed and the suit xemanded 
Lo the Subordinate Judge^s Couit for trial on the mdrits accord- 
ing to law. All costs to bo costs in the cause 

Decree rcveueiL 

n. B. 

(1873) F. J. 40. c^) (B96) 6 lU 606. 

(2) {1876}?. T 17. (1869) 14 Bom. 401 

C>) (1895) 20 Bom* 196, 


APPELLATE CIVIL. 


Bifota Mr. Justice Chandatmhar and Mr. Justice Mag ward. 

CHHAGAK CHUNILAL BHAI GUJAEATI (oeioikai. 

AppELX,ANr, t?. SUKA vaEiVd BAKKU and another (oeiginad 
Dieenbants), Blspois deists.’® 

Ooniracl^Instalmehis-^DefavU %ihpagmmt--Walmr---J^ett of the waiver* 

plaintiff agreed to &oIl ceilam lands to the defendants for Bs. 1,000 k 
1901 and put the latter m possession thereof the same day. ffhe matefla? 
stipulations in the contract were as follows that the purchase money 
^ Second Appeal Ko, 290 of 1910* 
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f^lioiiid be paid anmially by insUimcjits oi lis. 100 eaeh ou a ceriiaiu day fixed 
in the ooiitiaci ; (2) that in ease of dcd'aiiU in the paynient of the first inatal- 
iiicnt on the due date, the x>hdntiff should be outilled to locover it as rent and 
sue for possession of the lands : (3) tliac, hi case of default in the payment of 
m-iy throe or foui subsequent iiisialmcnts on the duo dates the plain tlif should 
be entitled to lecovor iwssessioii of the hinds and claim the unpaid instalments 
as rent ; and (4) that on paymciiL of all the instalments the title to (he lands 
should bo treated as having passed to the lespondent by sale, but that In the 
nieanvvhile the plaintiff should coniinuG ovvnci thereof. In I9U8, the plaintiff 
filed the present suit to locovcrpossesbion of the lands alleging default in the 
payment of tlio insUimciitb ivhicli became due in 1901, 1005 and 1900 The 
lo;vei Courts dismissed the suit ou the giound that the plaintdi* had vvalv'ed the 
payment of the first 1 wo inslalmentfa, and probably the thiid al&o. On appeal — 

Ueld^ confirming the decioc. that as to the first throe iTistalments the plaintiff 
dealt with the defendant in such a way as to show that he did not insist on 
payment on the dates fixed in the contract that, tlicicfoi’o, aitoi that uouise 
of conduct, lie was not warianfcod in law in enforcing pa 3 ]ueiit mcorcling to tho 
strict terras of the conia’act without previoiF:^ intimation to the defendant to 
that effect, 

Cop,iv:a7! v. Mejiso/iO-). followed. 

Sec'oxJ) appeal from the docibiou of J. Scotsou^ Assbistaat 
Judge of Khandcoh, confirming tho decree passed by R. R. 
Bhangavkar, Subordinate Judge at Amalncr, 

Suit to recover possession of land. 

The land in dispute was sold by the piaintiii to the defendants 
in 1901. Tho terms of the deed of sale were; (1) that tho 
purchase money Rs. 1,000 should be paid in equal yearly instal- 
ments on the dates specified ; (2) that in default of payment 
of the first instalment on the due date, the ifiaintiff was to bo 
entitled to recover it as rent and sue for possession of the land ; 
(3) that in case of default in tho payment of any three or four 
subsequent instalments on the cine dates, the plaintiff was at 
liberty to recover possession of the lands and claim tho unpaid 
instaJmout as rent ; and (4) that on payment of all the instal- 
ments the title to the lands should be treated as having passed 
to the defendants hut that in the meanwhile the plaintiff should 
continue owner thereof. 


W [1900] 2 oil. 298. 
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The first of tliese insialments fell clue on the Margshirsh, Sud 5, 
Samvat 1959 fSStli December 1902). It was not paid on the 
due date ; but was allowed by the plaintiff to bo paid nearly ten 
months later. When the vsecond instalment fell due in the month 
of Margshirsh of Samvat 1960^ the plaintiS gave time to pay it 
till the harvest of Samvat 1961. It was paid more than one 
year after it became due. The plaintiff alleged that the instal- 
ments of the years 1961, 1982 and 1963 wxre not paid at all. 
He, therefore, filed the present suit to recover possession of tho 
lands. 

The Subordinate Judge held that the clause about possession 
on default of payment of the first or subsequent yearns instal- 
ment was penal j that Rs. 100 were paid and accepted as the 
instalment of the first year“^ and that the plaintiff was not entifcied 
to claim possession under the terms of the contract. 

On appeal, the Assistant Judge confirmed this decree on the 
ground that there was distinct waiver as regards two of the 
instalments and most probably as i-egards the third ,• and that 
after such a course of conduct it was incumbent on the plaintiff 
to give notice to the defendants that in future he intended to 
enforce the terms of the contract. 

The plaintiff appealed to the High Court. 

Coyaji, with TF. i?. Fradhait^ for the appellant. 

2L r. BJiat^ for the respondent. 

The following cases were referred to ; KasMrau v. BanchfP’^ 
and Jetkahhai v. 

OnAHBATABKAE, J. -The appellant brought the suit, out of 
which this second appeal arises, to recover possession of the 
two lands in dispute under the terms of a contract for sale in 
writing between him and the respondent. JBy that contracti 
entered into in 1901, the appellant agreed to sell to the respond- 
ent tho lands for Rs. 1,000. The respondent was put in 
possession thereof on the day of the contract. Tho material 
stipulations in tho contract were these **—(1) that the purchase 
money should be paid annually by instalments of Rs. 100 each 

ft) (1901) 27 Bom. 1 at p. lO. P) (1904) 28 Bom. S99 at p. d07i 
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on a certain date fixed in the contract ; (2) that, in case of 
default in the payment of the first instalment on the due date, 
the appellant should be entitled to recover it as rent and sue for 
possession of the lands ; (3) that, in case of default in the pay- 
ment of any three or four subsequent instalments on the duo 
dates, the appellant should be entitled to recover possession of 
the lands and claim the unpaid instalments as ixnt j (4) that on 
payment of all the inbtaluiciits, the title to the hinds should bo 
treated as having passed to the icspuiident by sa’e, but that 
in the meantime the appellant should continue owner tboreoi 

The appellant alleged in his plaint that there had been default 
by the respondent in the pajment of the instalments of 1901, 
1905 and 1906. He, theiefore, sued for possession on the 
ground that theic had been a breach of contract by the re‘=5pondent 
and that the latter had by non-pay meut of instalments put an 
end to the contract* 

The lower appellate Couit, agiccin^^ iu that rospeei with, the 
hburt of liibi in-tanco, lia^ iound upon tiic evidence tlmt theie 
was uibtmct uaiver by the appeilaiit iogcU\h iwo of the 
iiistalmcul'^ and most probably a-5 legiuds the third"'. The 
appellant Ixi'scs Id's chiim for pucsession on three subsctpieiit 
defaults. But the iovvoi appcIJato Court lias held that ho is 
not entitled to it. because, aftoi ho had dealt with the respondent 
in respect of the first three instalments in such a manner as to 
lead the latter to believe that ho would not insist on the payment 
of the instalments on the due dates, and that lie had no inten- 
tion of carrying out the forfeiture clauses of the contract 

it was incumbent on him to give the respondent notice that 
in future he intended to enforce the terms of the contract 

Wc concur in this view of the law upon the facts found. 
The appellant seeks relief substantially on the ground that the 
respondent abandoned the contract for sale and put an end to 
it by failing to pay the instalments on the dates fixed in the 
contract. The question is— has there been abandonment on the 
part of the respondent ? As to the first three instalments, the 
appellant dealt with the respondent in such a way as to show 
that he did not insist on payment on the dates fixed by the 
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contract. After that course of conduct, he was not warranted 
in law in enforcing payment according to the strict terms of 
the contract, without previous intimation to the respondent to 
that effect. 

The case resembles, in its essential features, Coinwall v. 
Ile7tson^^h In that case, there having been default by the vendee 
(who as in the present case had been put in possession on the 
date of the contract) in the payment oi the purchase money by 
instalments on the due dates, the vendor resumed possession. 
The vendee sued for specific perfoimance ; and the question was 
whether the vendee had by his conduct abandoned the contract. 
It %vas found on the facts that the vendee had been generally in 
arrear with the instalments but that the vendor had from time 
to time allowed a postponement. All instalments Lad been 
accordingly paid by the vendee but after due date in each case, 
except the last. As this last instalment liad not been paid on the 
due date, the vendor claimed to treat the contract as abandoned 
by the vendee. It was held that he could not so claim. The 
Master of Rolls in his judgment said : ^'I think it is plain that 
the vendor never brought to the mind of the purchaser, so long 
as they were in communication with each other, that if he did 
not pay the last instalment the vendor would treat the contract 
as abandoned 

The decree must be confiimed with costs, without prejudice 
to the rights, if any, of the appellant to reco\ er any instalment 
or instalments under the contiact, and to his light to possession, 
in case any instalnicnt accruing hereafter under the contract is 
i|0t paid on the due date fixed thereby. 

Deriee mnfirmech 

B. B. 


(1) [IWJ 2Ch,308. 


1011. 


ClIHAGAN 

bCKA 

YAiin 

BARkV. 



610 


1911. 

August 3. 


THE INDIAN LAW REPOllTS. [70L. aXX7, 

APPELLATE OIYIL. 

Sejoro Mr. Justice 0/ia,Uf> surlar aiul Mr. Jasllce I/ayicii.J. 

IvHUSHALCilAKD PEjIUA.I MAEU'ADl (ortcinai, DErE.XD vst), 
Appeli,:.:!.!, », NANDRAM SAlIEnRAl'l MxUDYADI (ohichkal 

PliAISTIPP), Eesposbsst.*' 

Civil Frocednre Code {Act XIV of ISSS), sections 216, 29.1, J20, 32SA-~ 
Xxecittion of decs ce^—Attaeli'iiiCiit of ^Tojieifj~..-irrctiisfe'r of execution 
f roteedint,s to Collector— Vro^es'ty re-attaeled v.nder another decree hetwtmi 
same -pas ties— Stmul eiecniUon psocecdiiitjs transferred to Collector— Claim 
tindcs' the first decree satisfied hy compromise— Collector ashed to return 

the daxLliast os disposed — JudcjmcnWhltor cKcnatimj the property ClaiTii 

for ratcalle distribiitkn -under another decree— Claims enforceahlc. under 
the attathment—JliJU of Sale Act, 1878, section 3— Practice and procedure. 

In execution ol a money doeree wLich tlie plaintiff obtained against li, 
ceitain laoperty was att.usbed and ordei'ed to Ixa sold. Tho c-\'eention pioccod- 
ings were theroaftev transferred to ilm Collector under section 320 of tho 
Civil Procedure Code of 1S82. Tn tlie meanwMlc, tlie plaintiff obtained another 
money decree .against E, in execution of which the property was again attaeliod. 
These exoeulion proceedings wei-e also transferred to the Oollootoi. While 
ills Collector was taking steps for the execution of the first decree, the plaintiff 
iufoimed the Mambtdar, who was c.irrj ing on the execution work on behalf of 
tho Collector, that his claim under tho fiist decree was satisfied B, and that tho 

darhhast should bo returned to the Couit as disposed of. The Collector did so. 
Ten days aftei this, B sold the property to tho defendant, wdio out of tho 
consideration moneys s.atisfied the plainliff’s fiist decree and other debts of B. 
The plaintiff obt.tiued a thiid money deereo against B, i.i execution of which 
the piopeity was sold through the Oivil Court and purcLised by the plaintiff 
himself at the Court sale. He then sued to iceovei possession of the properl y- 
fiomthe defendant. In support of the plaintiff’s claim, it wag contended: 
(1) that the deed of sale relied on by tho dofendaut was invalid, having re"urd 
to the provisions of section 325A of the Civil Proeeduro Code (Act X IT eF 

1882); (2) that the Collector was nut wanaiited in acting upon the nlaintiffs 
admission that tho decree had been satisfied, becau-e tho satisfaction *was ore 
made out of Court, and not having been coitified to the Comt, it could not 
be recognised a.s a payment of the decree under section 258 of tho Code- and 
(3) that the sale to the defendant was illegal and void under section 270 
because the properly was on the date of tho sale under attachment in the 
plaintiff’s darhhast ultimately disposed of by the Collector, on the strength 
of tho plaintiff’s application that it should bo ictumcd to the Oouit'°as 
‘disposed o£’ in conse^pence o£ ili3 decree* 


■*= Afpial No, r>01 of 390L 
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voi., XXX finumr 

I/A(I. {!) tbai ihr srJo tu dart n.:^r.r waa 'ao7 veil Juts-lev ib- l>iOvisiGn^ oi 
lion 37 > ^h■,sr-l.ucL. fis 32 ^ lo 32 j piT'='i3po->cd a d^eroG wb^ch liad ^o 

b'? > td$Qc-l ?'.iC 'ivh’CP ’’.va^ ibc-refo:’c ^'ap iblc cl* cvc-cullor*. Thai: could nci Ijc- 
s-ai'] ct r< d'?Qi\/^ wliv/n holder hv ni?. cl^cdar^tiQu tc ilio Collector s,cL:r'0\vle7a;3'i 
t;o have hL-«;n >j;iths!iod 

(2; T’-.ai tho iT^riuiai'ici: to the Collector, viio 'sp&i in chaige or tlie esc-cii- 
rion, auiOUiitpd (o 0 d.ie ..>n-iitying of rhe adjuRhncnl; of iho decree, which 
.-'rtisfieAt Die (•on«lr^')i:s of f'OfiJir.n 2o^. 

S-nd P^jicg foliowi'd. 

(:3'i TLt.'.. n 2?6 dM not oppl'y': for DiougL Dir af-iachmcnt had cxlsicd 

‘Is tin' date :d' vbe lo :L.? rl&feDc!ani imd wos never roiLially rbo 

d'Wch^. b claim iie'^’ing boer Sc-thited wnt ’v lonc-'-r v nfcrecablc t'lidu if. 

JTe’'£?, ferthor, iliai ihe t-scon'l oUicuLieau 'rsch illcga: ui-tler fclio- 

provision;? o£ the Iasi portion of the drai: paragraph of section 32 j7l ? and 

D: eciiiid not affect tho private sale tc< the cieFandaJir by B. 

al'io, That the sale t"" llio dcfc-ndan: was not i' loci.! nnd t aid v^a dor 
'37C cf ilie Gec’'' by rea^j i of ^he ^^cand 7^" 

The iiToi'icnt t.io ar.taeiinaonr. rd’' *,iie pbi:iii]7 canre au end by reason r.i! ’];.r 
ffrddcuc of Idb '.W (Isc: r-c roi.t. to ire OaUoct^'i for ''xecunoii, al: «']a:ra' 
eiifor'’e:-,biv) ’•.ucho’ The allaeiin-ent coasea to h? ent'oxceab‘jr niidcr ii, 

A c]a:ia unL-r anolhor decroo \;gnkabl.* under ^ect.jou df'-j ceaTCcl oo »;» 
'■.pevaiivr fo}' tiy* purpose ^ of se^dc ns 276 and 20A the ^'me Kdni? depoadTi' 
vpon Dic eontin nance of tho aaid a,i:tacLrjif‘ro . 

So-'ribji r, JVarrUn y. C^-'otnnd Ea'/nid-d, distlngiii.-i.cd. 

Uucci- Eej; EetJ TjPIvM Sr,ii^) : aol^M Eln;f7t ^ 7.(ili-,i 

E'nigh ; ‘"nd K-inVt Moossa- t- follovr-th 

When a. doareo holder intliYiaK'. to tb-i OoHector llicr Vis doerc- In.'ibr-tn 
sotisPed and that ‘.Iig necosslty for it«: exeovtion b}’ the Ooilector ha- cersed to 
r-yisl, tho Collet toiV pov'or- Viiidi’i’ sc-cUori- 322 to 825 also cea.-e,be-^*au-!a the 
very foundation (*£ them, consisiing ir, tLo fr^ct of p decr'-c 'p-bidi i* nlhe sr-1 
capab'c of cxecriuon, has disappetn-ed. 

The pTO\isioD& (jf scedon 2-7'G of the 01 '’il Pxocedure Code (Act ’XIV of 1S52) 
make the private alienrrLion void* nci ab-Cflately but only “esagrdris: all ckinus 
onfoL'ceable under the atraohaient *' roforred to in it. Wh'*re the rsocufion 
proceedings, in ths coiirso *ai(l for the purpose of which ihe attachroeiit was 
rnc.de, h.fve come to an end on account of satis fiction the- decree bj’ 
judgment -deb.oia and iu cf.n=5eYaGncc rhe dewe G no josivor alive, the 

(U (3&S-1<) iG Aib 22S, fh {1832; 8 Oal. 279* 

f2) (1801) IG Bom. OL (ISSJ-i) 0 \)\ 83 

-"7 {lP99i 28 47-- 
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aiitaoliment also ceases and there is no longer any claim «''(Mi£orct*aMe'‘ und-r 

the attachment to make the private alienation ejected by the jiidgment-clehtor 
nnder the attachment void. The person for whose protection section *276 vins 
primarily intended has had his claim in that event satisfied otherwise than by 
the attachment. As to any claim uador another decrees cogniy.ablo xiudcr 
section ! 295 , that had been dependent on the continuance of the ^aid ettachinenij 
when that attachment was swept away^ all other claims cognizable niKler it 
ceased to be operative for the purposes of sections 27 G ami 295 . The only bar 
in the way of the private alienation was removed as if it never existed in law ; 
and the question as to the private alienation mado bv the judgment-debtor to ilu- 
defendant during the attachment became reiliiced to one between that judg.aent- 
debtor and his alienee. 


Second appeal from the decision of B 0. Kennrrly^ District 
Judge of Nasik, reversing the decree passed by V. D. Juglekar, 
Subordinate Judge at Pimpalgaon, 

Suit to recover possession of property. 

One Bapu Sakharam was the owner of the property in 
dispute. In 1900, Nandram Sahebram (the plaintiff) brought 
a suit (No. 614 of 1903) against Bapu and obtained a money 
decree. In execution of this decree, the Court attached the 
property and ordered it to be sold. The execution proceedings 
were then transferred to the Collector under section 320 of the 
Civil Procedure Code (Act XIV of 1882). 

In 1901, the plaintiff obtained another money decree against 
the same judgment-debtor. The property was again attached 
in execution of this decree and the execution proceedings were 
also transferred to the Collector, 


Ihe Collector was in management of the property through the 
Mamlatdar, who was inforjuod by the pJainrdfi; on the 21st May 
190 i, that his claim under the first decree was saiisfied. On the 
same dy the Mamlatdar made the follovring endorsement on the 
darMasl: “As the clarMasl has been disposed of, the papTs are 
sent that they may go to the Court - The Collector returned 
on the 8th June 1904, the papers to the Court, where thev wro 
received on the 16th idem. 


in the 


meantime, that is, on the 31st May 1904, the iuder. 
ment-debtor sold the property to Khushalchand (the dofenLnt) 
m consideration of the moneys which the latter had advanced to 
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pay off the plaintiff’s first decree and the other debts of the 
judgmont-dehtor. 

The plaintiff obtained a third money decree against the judo'- 
ment-deboor. Ho applied on the 16th June 1904 to execute the 
decree. 1 ho Court attached the property again ; and sold the 
same to the plaintiff in March 1905. The darUatt was dis- 
posed of. 

The darkhast to execute the plaintiff’s second decree was 
pending. It was disposed of in January 1906 on the plaintiff’s 
informing the '..onrt that the judgment-debtor’s interest in the 
property was sold already under his third decree. 

In 1907, the plaintiff' applied for the second time to execute 
his decree in the second suit. The property was again attached ; 
but the attachment was removed on the 22nd June 1907 at the 
instance of the defendant. On the same day, the plaintiff filed 
the present suit for a declaration that the property was liable to 
be attached and sold in execution of his second decree and that 
the sale to the defendant was void. 

The Subordinate Judge held that the saie-doed to the defend- 
ant was passed for consideration j that it was not intended to 
defraud the creditors of the judgment; and that it was valid as 
against the plaintiff. He, therefore, di.smissed the plaintiff’s suit. 

This decree was on appeal reversed by the District Judge, who 
held that on the day of the defendant’s sale-deed there was a 
valid attachment under which the plaintiff could recover. The 
claim was therefore denied. 

The defendant appealed to the High Court. 

Nadkafnt, with P. P, Kliare and D. C. VirkaV) for the appellant 
(defendant). —The plaintiff cannot rely on either of his two 
attachments as invalidating the sale to defendant. The' first 
attachment had ceased to exist on 2l3t May 1904 ; and there 
was thenceforward no claim enforceable under the attachment" 
within the meaning of section 276 of the Civil Procedure Code (Act 
XIV of 1882). Refer to UmegJi Chunder Eoy v. Raj BuUnhh 
Sen^^'^ ; Amud Loll Loss v. JuUodlmr •, Abdat Rashid v. 
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V, The judgment-debtor having paid off the plaintifi‘’b 

■first decree out of the uioiioys he borrowed from the deiVndan^ 
the judgiuent-dobt was wiped out* The decree havixig thub beeu 
no longer in cxisteneej the Collcctur’b po%\ei to act under 
sections 322 to 325 had come to an ench 

Nor can the attachment under his beeund decree help the 
piaintitf. The Uourt had no power to buy it as long as the first 
attachment was in force (vide section 3 25 A, clause 1). This 
attachment was voicb, and the subsequent order of transfer of 
the proceedings to the Collector was %'oid also. The only eoume 
open to the judgjuent-debtor was to follow the pioeedure laid 
down by sections 322 and 323= lief erred to Mnrm'i Dm Tin 
GoUector of G luui 

CogaJij with N, M» Satmrfk^ for the rcBpondent. — It was nut 
till the Stli June 1904> that the Collector re-transmitted the ca'c- 
cutiou proceedings to the Civil Court- The necessity for the 
attachment had no doubt ceased on the 21st May 1904*, when the 
plaintiff ropoited to the M'^rnlntdar that his chum was satisfied* 
But the attachment continued as a inattoi of fact to exisi till 
t]»e 8ih June 1904-^ that is^ till the time the proeceehugb romaiued 
on the file of the Collector* further; tae adju-tmeut of the first 
decree xvas not certified to the Civil Cun rt as provided for by 
section 2c8. Under vscction 325A, the sale to the defendant was 
void, for until the first action of rc^transjultting the proceedings 
to the Civil Court was taken, the Collecttu* did nob become 
funckis ojjkio. Ho could exorcise any oi the powers conferred on 
him by sections S22 lo 324 of the Civil Procedure Code (Act 
XIV of 1882). 

The debt duo under the second decree has remained unsatisiieci* 
The plaintiff took active steps to satisfy it The attachment 
placed by the Civil Court in cxeeution of the decree may not 
bo perinisfible, but the transfer of the execution proceedings to 
the Collector was notice to him of the existence of the second 
debt. If the Oollecter took no action, the plaintiff should not 


a) (1893) 20 All 42L 
(3) (1833) 6 All 


(i^){1899) 23 Mad. 478 
(1896) 38 All 318- 
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suffer thereby. He relied on sections 276 and 295 o£ the Civil 
Procedure Code, 1882. Referred to SorabjiE. Wardens. Govind 
EawJi^K 

Nadkarm, in reply, referred to Muhammad Said Kiwi v. Pagag 
Si/Jird^^ and Zallu Trikam v. Bhavla MitMa^^'^. 

GHV.isDVVAEKA.rv, J.t — The question of law arising on this 
second appeal depends on a few facts, which a^e not in dispute 
and may he shortly stated, so far as they are material. 

The plaintiff, who is respondent, having in Darkhast No. 1280 
of 1900 in Suit No. 614 of 1900, attached the property in 
dispute in execution of his money decree against his judgment- 
debtor, Bapu Sakharam, the Court ordered the property to bo 
ooldj and under section S20 of the Code of Civil Procedure (Act 
XIV of 1882), then in force, transferred the execution to the 
Collector. 

While the Collector was in management accordingly, the 
plaintiff, on the 21st of May 1904, informed the Mamlatdar, who 
was carrying on the execution work on behalf of the Collector, 
that, as his judgment-debtor had satisfied the decree, the 
necessity for sale had disappeared, and that the UarMiahi “ should 
be disposed of”. The Maiulatdar submitted the record and 
proceedings of the darkhasi to the Collector on the same day 
with the following endorsement: ''As the darhhaat has been 
disposed of, the papers are sent that they may go to the Court.” 
On the 8th of June, the Collector forwarded the papers accord- 
ingly to the Court, and the latter received them on the 16th of 
June. 

In the meantime, that is, on the Slat- of May 1904, the 
plaintiff’s judgment-debtor, Bapu Sakharam, executed a deed of 
sale of the property to the defendant, in consideration of the 
moneys which the defendant had advanced for the satisfaction 
of the plaintiff’s decree in the dmlhaat above mentioned, and 
also for payment of other debts of the said judgment-debtort 

W (1891) IS Born. 91. ® (1894) IS All 228* 

(3) (1887) 11 Bom. 478. 
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The question is^, whether this deed is valid^ having regard to 
the provisions of section 325A of the Code of Civil Procedure 
(Act XIV of 1882). 

The first limb of the first paragraph of that section provided 
as follows ; — 

“ So long as the Collector can excicise or perform in respect of the judgment » 
debtor’s iniinovcable proper ty, or any part thereof, any of the poweis or duties 
conferred or imposed ou him by sections 322 to 325 (both inclusive), the 
judgment- debtor or Lis representative in interest shall be iiicomp^tont to 
nioitgago, charge, iecise, or alienote such pioperty or pait except with the 
written permission of the GoHector.^^ 

It is contended for the pkintifi (respondent) that, as the 
Collector was in management of the property in dispute on the 
date of the sale to the defendant, and could tlieii have exercised the 
powers under sections 322 to 325, the plaintiff^s judgment-debtor 
was incompetent to sell and that the sale to the defendant is 
in consequence illeg'al and void. The answer to that is that 
sections 322 to 325 presuppose a decree which has to be satisfied 
and which is^ therefore, capable of execution. That cannot bo 
said of a decree;, which its holder by his declaration to the 
Collector acknowledges to have been satisfied. The acknow- 
ledgment here was made no doubt to the Mamlatdar ; but ho was 
the Collector's agent, and notice to him was notice to the 
Collector, As a matter of fact, the Mamlatdar accepted the 
admission and acted upon it by disposing of the in thu 

manner requested by the plaintiff, and the Collector upheld the 
Mamlatdar’s action. True, it was upheld by the Collector after 
the date of the sale to the defendant, but in law that action of 
the Collector related back to the date on which the Mamlatdar, 
as the Collector's agent, had passed his order disposing of the 
tlarjc/utsi. 

When a decree-holder intimates to the Collector that his 
decree has been satisfied, and that the necessity for its execution 
by the Collector has ceased to exist, the Collector's powers under 
sections 322 to 325 also cease, because the imry foundation 
of them, consisting in the fact of a decree which is alive and 
capable of execution, has disappeared® 
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But it was said that the Collector was not warranted in acting 
upon the plaintiff's admission that the decree had been satisfied, 
bt c mse the satisfaction was one made out of Court, and, not 
bavins' been ee> tified to the Court, it could not be recognised as 
a payment of the decree under section 258 of the Code. But 
the intimation to the Collector, who was in charge of the execu- 
tion, amounted to a due certifying, which satisfied the conditions 
of section 268 : Muhammad Said Khan v. Kayag Sahu^. Our 
conclusions are coiifiimed by ref ei'ence to Rule 15 of the rules 
under section 820 of the Code printed at page 52 of the High 
Court Civil Circulars, which provides that when execution has 
been as far as possible completed, the Collector shall re-transmit 
the papers together with the execution proceedings to the 
Court. 
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Then it was urged against tlie sale by the judgment-debtor, 
Bapu Sakharam, to the defendant, that it was illegal and void 
under section 276 of the Code of 1882, because the property 
was on the date of the sale under attachment in the plaintiff’s 
darkhast ultimately disposed of by the Collector on the strength 
of the plaintiff’s application that it should he returned to the 
Comt as “ disposed of ” in consequence of the satisfaction of the 
decree. But though the attachment had existed then, and does 
not appear to have ever been formally raised, the darkhast claim, 
having been satisfied, was no longer enforceable under it. 

Consequently the sale to the defendant remained unaffected, 
so far as it concerned that darkhast claim. 

The question, then, is whether a separate darkhast (No. 2439 of 
1902), presented on the 13th of December 1902 by the plaintifiT 
for the execution of another money decree against the same 
judgment-debtor obtained in Suit No. 634 of 1901, rendered the 
sale illegal and void under section 3i5A. This separate darkhast 
was also transferred by the Court ito the Collector for execution, 
after an order for attachment of the property, because the latter 
had already been seized of the property under section 320. 
The attachment in execution of this decree, existing in fact on 
the date of the private sale to the defendant by the judgment- 
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debtor, is relied upon by the learned pleader for the plaintiff 
(respondenfc before us) as rendering the sale in quc’-ti fo ill g.il 
and void. The learned DiStricfc Judge has taken the same view, 
and in support of it he refers to the second paragraph of section 
826 A. But he has overlooked i:he second limb of the first paiv- 
graph of the section, which piovidcs : ‘‘Nor shall any Civil 
Court issue any proce'^s against such property or part in execu- 
tion of a decree for money This second attachment vras on 
that account illegal ruid could not affect the private sale to tho 
defendant by the plaintiff’s judgment-debtor. Further, the 
Collector does not appear to have taken any action under 
section 823 and, therefore, the case is uncouehed by the second 
paragraph of section 325A, This separate ch(Mast in fact nevf^r 
was and never could have been referred to the Collector under 
section 320 by reason of the existing reference of the previous 
dafhhast and hence was wholly unaffected by the provisions of 
section 32 5 A of the Code. 

The question remains whether the sale the judgment- 
debtor, Bapii Sakharam, to the defendant was illegal and void 
under section 276 of the Code (Act 51? of J882) by reason of 
this separate darhliasf. It might be argued that it was, because, 
though the claim under this separate chaHast could not legally 
be enforced by transfer to the Collector, it was still a claim 
enforceable under section 276 road with section 295 of the Code, 
as held in the case of Sofalji B, Warden v. Govind and 

confirmed by the explanation added to section 64 of the new 
Code (Act Y of 1908), 

But this argument is not supported by the langUf^ge of 
section 270 and the authorities with reference to its proper 
constmetion and effect The provisions of that seedou make the 
private alienation void, not absolutely, but only as against all 
claims enforceable under the attachment ’’ referred to in it. 
Where the execution proceedings, in the eour'^e and for the 
purpose of which the attachment was matle, have come to an 
end on account of satisfaction of the decree by the judgment- 
debtor, and in consequence the decree is no longer alive, the 
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.■dicii it'ioii eliecned hy tuc judgiricnc-ciebccrduriiy^’ the attachment 
void The poi’scL' toe vi'n'so p}.oi:eetion section 276 was p:imaniy 
IntendleJ lias had his claim in lloii; event c^abisiied otliei'wise than 
uy tlie cttaclraient. As to any claim n:iocr another decree, 
cognizahhi under section 295, that Lad been <lopendent on the 
conlinurmco oi the .-aid atni'^liincnl. Vhen that attachment was 
^v/opt 'iv.’iiy, all other Maims cognizaLde under it ceased to he 
uperati\e for the purpose- ol! section^ 278 and 295. The 
niouienl the decree sent to the Cellcct-n satisfied, everything 
• icpondLe’:.& on it (in vir:;,.Lie of tsoebivon-. 3^2 to 825 A) ceased to 
liave Icg.al effect and there was do clanii ieil winch wa.s criforcc” 
able ’■indcr t/ie attaelinunt. All obstruction to Lhe legal validity 
of the |}rivu/c-c alienation ma-'ic d.uring the conlinuanco of the 
rdiach-mei-L liaving l-eon removed, the ali‘..nauon revived ami 
becaii.e legA, hcean.se the ('V.e^tjon then caino lo he one enlircly 
helwecn the alienoi and the idieiiLc. See I CAunder lio^ AV/ 
l>idlvMh GgIUicI Sl'igh v. Zalim Sh?g/i'^^ and Kunhi 

\\ The principle of law applicable Lore Is the same that 

was annliod bv the Court of Cjiancery in England in con-sturing 
Hictien 8 cf the Bills of >::;alc .<-Vet of 1S78 in EiC ^pj: h Bhihergi 
In id Toomei^-^^ Sed-icn S of lliat Aoc p-ovide.l that a bill of 
Nile of the kind -^ix^dfied there 'hhvail bo d.eemed fraudulent and 
void as agcdii'-i an oNOCatiuii-crediior under certain .specified 
cireuiiistancos. It wa-. held by the Court oiiat it w.as void, not 
lo <ul inreiits and fAivpos(->^ but merely ro tne ixiont of saui'^fv- 
hig the claiii^^ of the persons inJicuxd in the section , that the 
"■uction v.'ti" intended only !ov too ocnclit ')r the fxecutioii” 
creditor- so ilvat ii‘ ilio exeevdion v/es ‘-wiopt away, as it it had 
iicver existed, iI'jC biii-ol-salc-lioidcr becaijic Cii^i leii lO tlic goods, 
So here, tlio nioiaciiL the eddaehnicat or Inc p.ainldt came to au 
en.d 1)V rees(;ii of tlio sailsfaciiun of liis hirst o'ccrc-„ sent to the 
CAleetor for execution, al’ eLiii-ns enlorceablc imder che attach* 
uieut ceased to 'ov ehfouoLible under iL Tlic only bar iii the 
way of tJiO prhabe alieQation vvas removed as if ic never 
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existed ill law j and the question as to the private alienation 
made by the judgment-debtor to the defendant during the 
attachment became reduced to one between that judgment- 
debtor and his alienee. It was never competent for the former 
to contend that his sale was ever void as against him. 

For these reasons the decree appealed from must be reversed 
and that of the Subordinate Judge restored with the costs in 
ibis Court and in the lowmr Court of appeal on the respondent 
(plaintirl). 

JJecree revohijfL 

11 , it. 
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S-C5 119,200,437, 
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actions m tori — No application to actions where contractual obligatiopi implied 
bylaw — docernm&nt—Mmployment of shroff to accept BahaJiat ooinsShrof 
accepUng Shikhai coins instead— The coins accepted by ^Mint oJlcers-^-Zoss to 
Qovernment-^Measure of damiges — Acquiescence or ratification by Government, 
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plaintiil was employed by Government as a shroff ,to oxaniii\e and aceeiyt tne 
Babasbai coins only. The plaintiff worked for about a inontli. during wlrich 
period he pas^’ed *^1 2,170 Shikkai coins as Babashni coins. At iliat daie the 
isliikkai coins were not current and had only biiliion valne. TIic coins -were 
finally sent to H. Mds Iffint, where they were melted. GoverninenL rjicged that 
by the shroff’s neglect in aecepiing Shikkai coins they surporccl a lo'^s of 
Ks» l,7oS“15-l which they asked the shroff to pay. The sliroff paid Es. 1 jOOd. 

To recover the remaining Es. OdS-lS-l Government iiled a suit agninst ihe shroff. 

The shroil also fded a counteisuit jigainat Government to locovor iJs. 1,093 winch 
he alleged were wrongfully rocoverod from him. Both suits were heard 
together. The District Judge dismissed both suits lidding tliat Govoinmeni- had 
suffered a loss by the shroff’s action, but it was compsnsatod b^^ tlie money 
already paid by the sliroff. Agaujst this decision both parties appealed. While 
the appeals were pending in the High Court, the shroff died and his son was 
brought on the record as his legal repiesentative : — 

Heidi that the maxim actio personalis moritur ciini persona did not apply 
to the case, as there was an obligation implied by law. The shroff uiidertouk 
to pass only Babasbai coins ; and it was an implied term of that contract that 
if he passed any other, and Government suffered loss, he should make it good 
(section 211 of the Indian Contract Act, 1872). 

Hdd^ further, that the fact that Government had kept and bad the benefit 
of Shikkai coins was not sufficient by itself to raise any x^resumption of cither 
estoppel or acquiescence or ratification on the pail of Government. 

Held, also, that the action of the Mint officers in accepting the Shikkai coins 
could bind Government only so far as thov had derived benefit from the action 
of the Mint otiicers ; that that benefit made tlnnn liable only so far tliat itu'a.^ 
to be taken into account in measuring the damages for the loss sasbiined ])y 
Government in consequence of the shroff’s deviation from the directions given 
to him and the purpOtoO of his employment. 

Held:, therefore, that in estimating the loss suffered by Government o^yiTlg 
to the shroff’s action, the bullion value of the Shikkai coins must be lakcn into 
account, for they had, on the date they weie accepted, ceased to be current 
coin. 

It is a principle that nominal damages are awarded only where there is failure 
to ipyove any appreciable damage in fact. 

Ohunilal V, SscfiETAET 01 ? STATE (1910) S5 Bom. 12 

ACTS 

1860^XLT, Sec. 75. 

iSse Pknal Code ... ... ... ...137 

Sec. I24A, 

/See Pkess Act ... ... . 55 

Secs. 283, 114, 

See Penal Code ... ... ... ,,, gqg 

Sec. 421. 

/S'ee Pen A.L Code ... ... ... g 3 


iB-*6~xyvni. 

Si‘e TatjsrKES and Moktgagees Puia eks Act 


380 



GENERAL INDEX. 


ill 


ACTS — conimmd, 

1867— XX?, Becs. 4 AND 5. 

See Pkbss Act 

1869~XIT, Sec. 24 

See Jdbisdiction 

1870“VII, Sec. 7, ol. (iv), sub. cls. (c), ((^)* 

See JuEisDiCTioK 

1872~I> Sec. 58. 

iSee Evidence Act 
Sec. 91. 

See Evidence Act .** 

-Sec. 92, Pbo. I. 

See Evidence Act ««. ••• 

Sec. 115. 

See Evidence Act 

IX, Sec. 1 8, cl. 3. 

Bee OoNTEACT Act 

Secs. 208, 209. 

^’66 Limitation Act 

1877-~-IIL Sec. 17. 

See Limitation Act ** 

1877~-XY. 

See Gujaeat Talukdars’ Act 

Sec. 10. 

See Limitation Act ... ... 

— ^ — Sec. 14 

See Limitation Act 

Sec. 19. 

See Limitation Act 
— -Aets. 132, 144 
See Limitation Act 

►Aets. 142, 144. 

See Limitation Act •«» ** 

1879— XVII. 

Bee Die KHAN AaEicuLiTOisis’ Ehmbe Act 

^Seo. 2 , Exei. (5). 

See Dekkhan Ageiohltheists’ Reeiee Act 

.SBC. lOA. 

See Dbekhan AaBiCOTTORiSTs’ Eeeibe Act 


Page 

•«. 55 
... 204 
... 264 

24 
... 438 

.•»93, 231 
... 182 

... 29 

... 302 

«*. <438 
«•« 324 
... 49 
... 139 
... 302 
... 438 
... 79 
... 204 
... 260 
... 231 



w GSKEEAL INDEX. 

ACTS— coiUinued, 

1875— XVII, Sec, i3,cE. (c) 

Vec Statute, Coxote'jction op 



Page 

307 

Sec, 1;B 

8eo Acsicur.iQitis'rs' Helicf Aci 



.. 310 

Si^c VjV^.gl (3) 

See Dlxkh 'vX AG2iOTri.i’u'tiisri3' IbiiEr Act 



190 

1882— ]1, Sfcs d,(>. 

See Diri^osiT 



403 

IV, Sbc. 2 ((?) 

^ee Teakstur or Psopsety Act 



199 

St.cs 3, 4l 

See Civil Procedtttie Cobs 



342 

Secs, o, 24 

See Llpos-t . . 

a be 

1 

... 403 

Spc.i 50,81,88. 

>^05 MorTGACJ-E 

« « « 


395 

Sre 90. 

See Civil Peocbbfec Code 

« 41 9 


... 452 

Sec 99 

See CiYJL PTwOcebuei. Code 


t » Or 

... 248 

Sec lOS 

Sec Landlord ai&-d Tenant 



... 333 

■ XIV, Spc',. 13, 41 (&) 

Sec Civil Proceduee Cop.c 



297 

— Skc. 257 a. 

See Staidte, Constebction oi' 



307 

Sres. 2C8, 274 

See Civil Peoclbuel Code 


% 

V. 2t’S 

Sues 270, '395, 320, 325A. 

See CivjL Peocedure Code 

« • • 


... 516 

Sbcs 282,287. 

See Civil PiiocEBURE Code 



.. 275 

SsG 283 

See LiAiimioN Act 



.. 79 

Sec 317. 

See Civil Peocebdee Code 



... 342 

^ _ Sec* 413 

'i>\ . ' See CxYiL Pbocedbee Code 

A]' '' 

»*« 

... 

448 



GENlBiL mmx. 


ACTS — continued, 

1882— XIY, Sec. 424 

See OiTO Peooedure Code 

— Sec. 462. 

See Civil Prooedttre Code 

— Sec 539. 

Sec Civil Procedure Code 

1894-^1. 

See Interest 

— --Sec. 18 

See LxIND Acquisition Act 

1897- ~X,Sec. 10 

See CrENEPAL OLAUbES ACT 

- — ^ — Sec 27. 

See PSACTICB ... 

1898— Y, Secs 119, 200, 437 

See Oriminal Procedure Code 

Sec. 123. 

See Crit\£INal Procldusb Code 
— — --—Sec 18S 

See CEiMiNiL Procedusl Code 

—Sec 209 

See CpvIMInal Procedurf Code 

« w* — S ec. 418. 

See Pragtiol ... 

_ — ^ — Sec 520. 

See CiintiNAL Procfdure Code 

———Sec 565 

Bee Criminal i eoceburd Code 

1390 -II, Sec 2 (24), Sen. I, Art 7. 
See Staiip Act 

Sec Bor. 

See Stamp Act 

-..-.Sec 59 

Bee Stamp Act 

IX, Sec 10 
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See Arbitration Act 
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AOTS (BOMBAY)— 

1906-^11, Secs. 19, 23 (1), (2). 

S'ie MAilLATDAES' CoiJSTS A.CT :«« .•* ... ... 487 

ADMIN ISTEATION SUIT — ItihpGctio.i of docKniOii''^ — Qlairgc of Solicitors — 
Solicitor's lien for costs. 

See SoLicTTOs’s lien roB costs ... 052 

ADOPTION — B'l/ a cowcori from lEndii/tsm — jlaliomcdaii Ldic — Cu^Loiti of adovtlon 

— BunUti of proof, 

/S'er^ Jurisdiction ... ... 2 Gi 

lliadn Laiv—^Faipicnl ofmQ.ocy to adoptioe 'iiudoio by v\u/ of irduce- 

'menb to her to adopt a particular hop — 'Fayment is a bribe — Gift Jnj adoptee in 
\ considerodion of Slim paid hy -mt aval fa' her — Gift insnllJ — lleoocAtlion ufjilftf] 

O, tlie natnral father of N, paid a sum of Es. 8,000 to B, a widow, as an 
mont to her to adopt N. After die adoption B (souvoyed b\^ wjj of to 0 
some lands at Gaiacliwai and got them "trails tei red to" Ills n a, no. Liter on, 

N conveyed in gift tho lands in dispute, which formed p::rt of the proiierty 
belonging to his adoptive father, to his nitural brother (ihe defendant/ in con- 
sideration of the payment of Rb. 8,000 made hy C to B in exchange for the lands 
at Clxiiicliwad, and also having regard to the benelit ho had derived h’om his 
adoption. After the death of N, his sons (the plaiiitiiTs) cli-allenged the gift and 
sued to recover possession of the lands from the defendant : — 

that the transaction amounted to a mere gift which was ned suppoited 
hy consideration ; since Lie payment of Rb. 8.009 to B ^ras vitrited by the f.ict 
that it was in the nature of a bribe and as such wms illeg il iiCx ortung to liiiuhi 
Law ; and even if it be regarded as a debt contracted hy ^C, :t could iict bind N. 
iifst, because it was contracted for an ilicgii pmpese, r/id s 'coii JJy, because,' 

N had by his adoptxon ceased.to be C’s son at liio d ih-> of liis gift to lIio defend- 
ant and was under no pious obligation to satisfy Cts debts. 

Ifeld, further, that even if tho deed of gift bo regarded as Mippf»rted bv valiiahle 
consideration, it could not bind the interest of the planitidV as the 
property conveyed formed pirt of tho joint ancerstral osuite in which tiicy took 
a vested interest by their very birth. 

Held, also, that if the transaction he regarded as one supported by valuable 
consideration on account of exchaiigo of lands at Chinchwad, it could only 
amount to a sale of the propeity, and oven then it was not competent to N to 
sell joint aiicesfctal property to the detriment of Ins sons, except for an antocedeut 
debt which had been contracted for a purpose neither illegal nor immoral 

Cw’fctm.— Whore on a Hindu s death an adoption is made by his widow, 
it must be made by her, tvithout any coercion, free from any corrupt motive, 
and with an eye solely to tho fitness of the boy to be adopted to^fuliil the religious 
secular duties binding on ii son. Tliat object is Iikeiy to be fuistratedf if she 
is induced to adopt a boy out of greed for money .and pecuniary beneilc to 
herselL If she is so induced, fhe money p-id to her is a bribe, wiiich is con- 
demned by all Smriti writers as an illegal payment. 

The texts of Hindu Law showing that a gift once made cannot do resumed if 
it is to a benefactor or to a faihor, apply only as boUveca the donor and tlie donre 
and relate to property which it is competent for tho donor fo nive awav. They 
cannot at’ect tho joint aneestial estate of a Hindu and his stms. Their ri^dits 
and liabilities are regulated by spocialtcxts dealing with that esUte ; and such 
of these special texts as relate fco gift form exceptions to the general texts on 
the subject. 

Shbi Sitaeam Pandit v. Seei Haeihae Pandit 


(1010) 35 Bom. 169 
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ADVERSE POSSESSIO]^ — 'By lienor — Wortgage-'^Third gter'son redeeming the 
mortgage at mortgagor's "dcsire-Sah by mortgagor of his rights-^Suit by 
mortgagor to redeem ignoring sile-^Lis^ior^s righ-'s — Limitation Act {XV of 
1877% Arts, 132, 144. 

LIMITATI035T Act ... ... ... ...438 

— , „ . Act (XV 0/1877), Arts, 142 and 144 — Suit 

to recover possession -^Dispossession — Ducontinaance of possession — Possession 
as an agent of minors — Decree by the mmors on attaining majority against the 
agent for possession of the property — Dectee not execwted ami bvrred by 
tion — Agent wrongf ally dispossessed by a third person — Money decree against 
the original owners — Decree-holder seeking to attach pi opeitii-^'livil Procedure 
Code (Act Xir of 1882), 283. 

See Limitatiok Act ... ... ... ... ... 79 

AGRIOIJLTURIST, WIFE OV-^-Deklchan AgricaltwisU^ Belief xict (Xfllof 1879) 

— Statas — Suit by mortgagee to recover possession — Prayer foi payment of prin- 
cipal and interest at certain ^ ate— Decree^ Payment of principal and interest — - 
Payment of interest at certain late till the principal is douhled^Oontr actual 
relation not superseded by the decree — Bedemption suit— Account. 

/S'ee Dekkuak A&RicuLTUJiisrs’ RELiur Acr .. ... .*• 201 

ALIENATION, RESTRICTIONS ON — Gift burdened with an obligation — Aliena- 
tion by donee ][ When it is doubtful, whether a deed embodies a complete 
dedication of property to a religionb trust or merely cieates a gift of that 
pioporiy, subject to an obligation to perform^ certain services, the question 
should be decided by reference to the deed itself. In the foimer case the 
property would be inalienable and in the latter alienable, subject to the 
obligation, and notwithstanding restrictions as topselling or nioitgagiiig the 
said property, 

Dassa Ramohandua V Narsinha ... (191J) 35 Bom 156 

APFBAL— Arbitration-Statement of pedal case for opinion of Court -Appeal from 
order of Court — Civil Procedure Code {Act V of 1908), sec. 101, and Bch. II j 
Buie 11 — Indian Arbitration Act {IX o/1899), sec* 10. 

Civil Pbo on DUES Code ... — .,.130 

— Jurisdiction cannot be questioned in appeal* 

See Jeeisdiction ... •** 21 

— . , Istrcite p as s I ng v on-appealahl e sentence — Adding to sentence jfc make 

it appealable — Appeal to Sessions Jtalge — The Sessions Judge to enteitnin the 
appeal and to decide it on merits — Criminal Procedure Code {Act V o/1898), 
sec, 41 B — Practice. 

See Peactice ... ... ••• •** ••• ^3.8 

APFOl^TMWT--Instrument declaring trust— Fund composed ^ of two parts— 
Absence of previous disposition in one part— Settlement— DisposUion for charity 
of the other part — Stamp duty. 

See Stamp Act •*. •** 

ABBITRATION— bon^ fid© mistake of law committed by arbitrator— 
Minor party receiving a smaller share — Atoard binding upon the mtinor*} The 
arbitrators to whom a dispute was referred by parties, one of whom^ was a ^ninor, 
took bond fide an erroneous view of law and ordered an unequal division of the 
nrouerty in dispute awarding tho smaller share to the minor. The lower Court 
set aside the award on the grounds that the arbitrators had taken an erroneous 
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view o£ the law* and that as the minor had received a smaller share under the 
award it was not to liis benefit and therefore not binding upon him : — 

Held, that the award was valid and binding upon the minor. The validity of 
the av/ard must he determined according to the eiuramstfinces as they existed at 
its date ; and not by wbat transphed some years after it had been passed by the 
arbitratois. 

Ba/ccuder JSfarain Eae v. Ijijai G-ovind Singh (1809) 2 M. I. A« 181 at pp, 

249, 251, followed. 

Sakeappa bin Lingappa V , Shivappa ... (1910) 35 Bom. 153 

ARBITRATION — -Awct>}\l on arbitration out of Court — DecTOe — JPoweT to order 
payinr-nL hg instal menis — Dclrhlicui Agriculturist^'' Belief Act [XV 11 of 
sec, loij. 

See LEKKHAiT Agsicttituuists’ Reliep Act ... ... ... 310 

ARBITRATION ACT (IX OB If^OO), seu. 10 — Arbitration — Stateme 7 t,t of special 

case for opinion of Cotirt -ppeal fioui order of Court — Cinl Procedli'ic Cede 

(Act V of sec, iOl, 0,71(1 Sch II, Buie 11.] In a suit tiletl for partition of 
joint family property, the parties agreed to refei the nmttor to arbitra^oii, and 
a consent order of reference was taken. A similar agreement referred to the 
same arbitrators quest ons as to the partition of sucli iinmoveabie pn'operty as 
was outAde the jurisdiction of the Court in the suit. 

The arbitrators disagreed on certain points, but, instead of rofoirii'g their 
diHerences tas the agieements of Jefcrence authorised them to do) to an uini^Iu'', 
they submitled their or. n opinions m the form of a special case for opinion 
of the Coui’U In doing so thev piirpoi'od to act imdor tiie provisions of the 
Civil Procorlure Code (Act V of liKlS), SelicdrJo 11, Rnlo 11, and of the Indian 
Arbilriiticn Act (fX ot 18^9), section 1'^ (1). 

The Tniittcr was decided by the Chamber Judge, and an appeal was preferred 
against the decision. 

Held, th.it no appeal la}'. 

Tnasimudi as the s])oeiil ciiso was in no sense an award, it did not come within 
the Civil Procedure Code (Act V* of Sdicrhile TI, Rule 11, luii, in so far us 

it related to the agreemont -sybich was not the subjoct of tho Court’s ordur it fell 
under the Indhiu Arbitiatloii Act (IX of IS'lO), section 10 (5). 

PxjusnoTfjArDAB RAiiooPAL V , Eamgo3>al Ei:ialal ... (1910) 35 Bom. 130 

— SECS. 11 Axn 15 — Awat'd' — Civil ptctt- 

dure Code [Acc V of V 08), SV7^. I, Order XXI, Hale 29] An .tWMrd filed in 
Goiu't under soeiioii 11 (Jilm Ttiduii Arbiiratum Acb (IX of 1890) hs nothing 
more tlian an award, alth^iugh it is enforeeablo as if it were a decree. 

Kxecuticu of sucli an award cannot be stayed under Order XXI, Rule 29 of 
tho Ci vil Procedure Code (Act Y of 1908). 

Ieibiiuwandas Kalliandas Gaj,tar V JivANcjiAND Lallubhat and Co. 

(1910)35 Bom. 19G 

.ARRLSI, iLLEGAL Mffect of illegal arr'^st on Ivit'd of accused , — Criminoil JPro- 
cedure Code {Att V of 1898). see, \SS—]mr(iditio 7 i. 

ibVe Criminal Pbocebuse Code ... ... ... ... 225 

ASSESSMENT— of G^athooper—Ko^v\ [lease) for 99 years- Alienated ” 
'^mlagc—AgncuIiural leasC'— Buildings erected hy occupiers on their respective 
lands ItijitTa asscssTnent levied hy Govcrnrnenlr^Bight to levy extra assessment 
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ho^ parted widi under dhe kowl — Bombay Land Beveiiue Code {Dorn. Act V of 
1870), 3, d. (19). 

Bee Land Eeyehue Code ... *.• .. ... 462 


ASSIGNMENT BY THE DEP0SIT0E~~Dej?/?6-/^ of monoy---StaMiolcler---raHd 
ashignment hg depobitor to his creditor — Neglect of the creditor to recover — 
Creditor chargeable with the amQxmtf\ Where money deposit'^d wiUx a stake- 
hoi ler was vihdly assigned bY the depositor to his creditor m satisfaeMon of his 
deb 1; and the ore litor, being able to recover the amount so assigned, neglected 
to do so he was chargeable with the amount. 

Ganpatkao Balkrishna V. Jlrs Highness the Mahabaja Madhaveao 
Stnde ... ... ... w. (1910) 35 Bom. 1 


OT MORTGAGE — Mortgage — Application of the rule of dam* 
da pat - Transfer of JPropertij Act (IV of 1882), see. 2 (d),] The fact that the 
person entitled to sue on a mortgage happens by assignment to be a Parsed 
cannot atffect the (Hindu) mortgagor’s right to claim the advantage of the rale 
of damdnpat, if it existed when the moitgage was entered into. 

It is not proper to infer that, because it has been expressly enacted that 
nothing ill Chapter 1 1 of the Transfer of Property Act (lY of 1882) shall be 
deemed to afteiit any rule of Hindu Law, the Legislaturo has deprived a Hindu 
moitgigor of the protection afforded him by the rule of damdnpit. 

The right of a mortgagee to sue for his principal and interest arising from a 
contract must be taken to be made subject to the usages and customs of the 
contracting parties. 

Jeewanbai t?. Manobdas ... ... (1910) 35 Bom. 199 


ATTACHMENT— — Application to raise attaclmeri h?j a third 
person*- Court declaring lien in his favour — Civil Procedure Code {Act XI F of 
1882 283, 287. 

See Civil Peocedtjre Code ... ... ... 


~^ T)ecree on mortgage— Bsceention sale— Proceeds imuffioicni to satisfy 

decree — Attachment of mortgagor's other property comprised in redemption 
doi ree fcA' vhe recovery of the balance — Property attached to he sold Transfer 
of Property Act {IV of 18S2), i>ec. 99— Eepeal— Civil Procedv-^ Code {Act V of 
1908), Order XXXIV, Buie 14. 

Civil Pbocedure Code ... ... •** 


’^B^eeution of deeree. 

See Civil Prooedube Code 


M. 516 


„^TaluMari Tenure— Wanta lands {at Sarsa)—Aliemt< d land-^^Land 

llevenue Code {Bom* Act V of 1879). 

See Gwabat Taldkdabs’ Act 


, JJcufructu'fry mortgage — BeM— 'Immoveable property BxecuUon 

ofmomy*decree-Cml hocedxieCode (Act XIFo/1882), .eca. 268, 274. 

Civil PitocEDDEE Code 

ATTCTTON-PHECHASBR — Civil Procedure Code (Act V of 1908), Order 

^Sde91-~GofraBt Act {IX of 1872), see. 18, d. {Z)-atcm$Aet{llofmV), 
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sec 35 — Co^irt-salc — Discovenj that the )iid(jrM‘jic-‘debio'i had no s(tl,eahle 
interest — Fixdure of consideration — -Sitif hy aiieti077~y>urGluiser for posso'-^ion 
01 relnrv of purchase moiieij — Fdah-ons of the judifTbent- debtor and duotion- 
pni chaser — Suit not cognisable by Small Oauses Court — Unstamped documeiht 
reya'i ded as non-existenf, 

/S'ce CiTJL Fkocedttee CoDr. , ,,, ... 29 


A U CTION-PE ivCII ASEE — Decree — jS'^ecukon —~A ttaeJinient — Appheaiion to rat se 
aUachmotht loj a- Lhitd vc/so'ri — Court leelm lag lie,b %n his favour — Property sold 
•inhieet toll n—Thiid piriy snvny the aucUoii-piir chaser for amount of lien — ^ 
AnctvJii vvTcli'iser can que<tion the existence of lien-^Oiml Procednive Code 
{Act XIV cflS62l secs. 282, 28/. 

Sre ClYII. PaOCEDUEE OODE ... 275 

AWAIi.1) — Jrht ration — Bona, fide vivi^taJce of lav) coiumiUedhy arljltralor — Minor 
party receiving a smaller benefit-^ Award bhhdrng upon the minor 

See AsEiTRiTioa- ... . . . . 153 

— Indian Arhitjahon Act (IX 5 c’C 9 . li and 25 — Oivd DiO^^edure 

CiP{Aci P a/] DOS') S<di, fOrdej XXI, Hide ’29 j An jiwaid filed in Comb 
umU«r s?ootioii 11 <;t‘ llie Indnii Ai mirdiou Act (IX of lS,)n) is noilnno* moie 
tliJin an award- altl}mii>h it is ( njor.'jeable as it it a (lecreo, 

' VHJution oE si’cii m iwud enn^ot be ^ia^'ed und..ei Ordei XXI, Enlo 29 of 
lb'‘ On li l'ivHA‘dui'j Oodo (Aot V of 1908) 

TEu:nu\;AM>AS Kvlliaxdas Oajjab v Jj vAJsrcJiAE'i) Lallubhai anjd Go. 

(1910) 35 Bom. 196 

Jjjnd A‘'pti i't>ti A(t (/ of 1804), see. IS — IJeiediLaij Oflces 

Jot (Born ^h* III of I S7 t ,, sec <i iO nid 2,2 — 2£aharki Vat an land — Aoguisi- 
toon, hy (• jv( i timoni - Louioj/i'i tk jo — Title hy adverse pisscssion against Vatan,’- 
d a rs --Colt eel >r s cO/ 1 , ,'ic tdc J a j it,. liction 

Tand AcQrrsi LION Act ... ... ... 146 

On arhituifion out of Couif — Deirec — Tovior to order penpnent hy insiaU 

i,Lents--DellhtXti Ag^uidlnnsts' Iteluf A<.t {XVJI of IS sec. 1:*J5. 

See DjiEiai-'HT AGLioujirrrrjsrs IlLLiia' \cr 310 


BABASIiAI AND BIIIKICA^ COINS — ‘‘(za/m—* Vctio jicr-ionalis moritiu ciitn 
persotia—iVt? 'tm s* to actions rn toy I — ISo appheaDoyt to actions adhere 
contractual obH(jch,o}i vnphed hi laio-^Governmen-— Employment of shroff to 
accept Eahaskai coins—Sh’olf accepting tUiilhii coins i‘istead—The coins 
accepted hy Mnnt off ^’■cQ's — Lass to Government-- Measure of damages — Aeguies- 
conce or ralfkahon by Govsi ' ment 

See xVcTio rra- ox^ALis ?^ohitue ccji pessoka 12 


BAE()DA COl'IlT, DLOEEE lH- -Execution proceed mejs—Decree tn Barcda 
Coun-^Lramomss^on to Bombay High Qonrt for execution— Application to 
execute-LimitaUon-aml Procedure Code {Act V of 1908), dfand Sch. I, 

UraeT A AI 


See Civil Peogeduee Coee 


103 


SWAm-Couri-mU w e^emion-OeThfied pimJMier—Mmtqagee oC tmified 
^cMser-Oml Procedure Code XIV of 1882), sec. 317, V of 1908), 

See Civil Peooedtjee Code 
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BEN AMID AB — Sale of property in possesnon of a third pe^son-^Person m 
possession claiming to he otoner-^The mndor a henamidai —Negligence--- 
Vendor and purchaser* 

See Tenboe and Puechasee , ... • , 269 

BHAGDAEI AND NAEVADARI ACT (BOM ACT V OF 1862), sec 

Procedure Code {Act XIV of 1882), see 424 — Suit ngainsi G-o'Cef^iment — 
Notice — Mortgage of a narva — OoHectoi declaring the mortgage invalid — Suit 
against Colleetoi without notice ] Tiie plaintiif iiled a suR against the Collector 
ot Eaira to obtain a decl nation that an oidei pasbed by thit officer undei 
section 3 of the Bhagdaii and Naivadaii Act (Bombiy Act V of 1862), declaring 
some mortgages in plaintiil’s favour null and void, was inopeiative, No notice 
was given to the defendant as piovided for by section 424 of the Cm! 'looedure 
Code of 1882:— 

Held, that the notice required by section 421 of the 0ml Piocednie Code of 
1882 was necessaiy to be given ; for the declaration was \ distiut act ot the 
Collectoi, done in the exercise of a statntoiy powei andtheietoie in Ins official 
capacity, 

Pei Pummn — The true test of an action foi the pui*poses oE section 424 is 
\^hether the wrong complained of as liasni^ been done by the public oiheer sued 
amounts, fiist, to a distinct act on his pait, and ‘secondly, whethei that act 
pin ported to h ive been done by him in his official capicity JBoth these 
elements must combine to lendei necobsaiy tire giving of notice nndei section 
424 as a condition precedent to suit ” 

Chhaganlal Fiiishoeedas t? The Collfctoe or Kaiea (1910) 35 Bom. 42 

BILLS OF SALE ACT, 1878, sec Execution of decree. 

See Civil Peoceduee Code ,,, 510 

BOMBAY LAND EEYENUE CODE (BOM. AGP Y OF Ihp:^) -Gujarat TaluL- 
dard Act {Bom, Act VI of 1888), bee, 31 — Taluhaaii tenure — Wanta lands 
{at Sarsa) — Alienated land — AUaalment of income* 

GtJjAEAT Taleed iKs’ A ct ... ... 97 

SEC- 3, CL. (19) 

— Village of Ghathooper — Kowl {lease) Tor 09 gears — Alienated'' milage 
— Agnculturallease— Buildings erected by oecupieis on their respective lands 
— ’Extra assessment levied hg Government — Bight to levg extra assessment not 
parted %vvth under the kowl. 

/S'ccLaisid Eevenue Code «•« «»* 462 

— S EC 7 9 A . — 

Gujarat Taluhaari Act {Bom Act VI of 1888 ) — Oollector^ powers of— 
Summarg eviction— Persons in wrongful possession— Possession under a 
decree of Oivii Ooumt— Discretion of Collector — Jwsdiction of Owtl Court to 
examine the order. 

See Land Ebvehee Cobb ... ... 72 

BOB A FIDE PUROHASEE WITHOUT BOTIQE— Minor— Bight to soil mmoVs 
propertg — Necessity — Mahomedan Law, 

^^aMiHOMEDAN Law -»*• ••• •** 217 

building — Notice of new building —BeeonsirucUng side wall of a house on its old 
foundation not necessarily new building* 

Bee Disteiot Municipal Act *.* ♦*% ... 4X2 
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BUILDINGS — Permissmi of the Mmiei-palitfi — Jjidlding a wall which had fallen 
clovm— Absence of pennlssion — Material renomtciioiion — District M:indci 2 :)al 
Act {Bg} 7 i- Act III of 1901), sec. 96. 

Dtshejct Municipai. Act ... ... ... ... 3:"o 

BUEDEN OE PJ-IOOF — Adoption hg a convert frotn Hinduism — 2Iahomodan T/iw 
— Custom of adoption. 

See JujRiSDiCTiOK »•» ... «•» 264 

CASES:— 

Attormu-Grcnerfd v. Brif/Jdon and Hove Co-operative Supply Association 
[1900] 1 Ch. 276, followed. 

See Penal Code ... ... ... ... S 68 

Bai Bewa v. Kesliavram Dtdavram (1S95) P. J., p. 228, followed. 

/S'ee JirsisDicTioN ... ... ... ... 204 

Bcdlcislien Das v. W> id Legge (1S99) 22 All. 149, referred to. 

See Etidbnce Act ... ... .e, ... ... 231 

Bandu v. Naha (1890) 15 Bom. 238, followed. 

-iSce Limitation Act ... .. ... ... ... 79 

Bhack'uhJia v. Vela Dhanji (19o9) 34 Bom. 55, followed. 

-S'tic GujaPuAT Talukd A lls’ A ct ... ... ... ... 97 

Bhaggji v, Bupnji (1888) 13 Horn. 75, referred fco. 

/S'ee Maml\'ldaes’ Courts Act ... ... ... ...487 

Bought m v. Sotighion (1883) 23 Oh. D. 109, considered. 

Solicitor’s LIEN Eo II costs ... ... ... ... 352 

Capital Fire Insurance Associaiionf In re (1833) 24 Ch. D. 408, considered. 

-<8ee Solicitor’s LIEN EOR COSTS ... ... ... ... 352 

Clack V. 1Foo£^ (1882) 9 Q. B. D. 276, followed. 

See Sale *«« ,,, ... ... liO 

Collector of Thmi'v v. Bhaskar Mahadvv (1884) 8 Bom. 261, rcferi’cd to. 

/See Land Acquisition Act ... ... ]45 

Cornwall v. Henson [1900] 2 Oh. 208, followed. 

See Instalments ... ,« ... 5Xi 

Dadoha V. Krishna fl879) 7 Bom. 34, followed. 

>See Limitation Act ... ... ... ^9 

Dagdu v, Nana (1910) 35 Bom. 93, followed. 

^es Etidence Act ... ... 231 

Damodar Buttonsey v. JHormusji Adarji Un, Eep. Appeal No. 942 of 1895 
referred to. 

xSee Trade Mark ... ... ^ 425 

Dattoo y. Eamohandra (1905) 30 Bom. 119, followed. 

iSee Etidence Act ... ... .. Q^ 
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CASES — continued. 

Emperor v. Ealehliati SardarhloM (1910) 35 Bom. 230, distingnislied. 
Bee Disteict Municipal Act 


Page 


... 412 


V. Bavji Kari Yelgaumhar (1907) 9 Bom. L. E. 225, followed. 

See CRIMINAL Peocebube Code ... ... ... ... 103 

Eahi Abdulla v. Bahuji Gru/n,ga\{ (1890) 14 Bom. 45S, followed. 

Nee Limitation Act ... ... ... 79 


Faima v. Sadruddhi (1865) 3 Bom. H. C. R. 291, followed. 

Nee Mahomedan Law ... ... ... BS6 

Faima horn Nuhi Saheh v. Darga Saheh (1873) 10 Bom. II. C E. 187 at 
p. 189, referred to. 

Nee Mamlatbaes’ CoiTETS Act ... ... ...487 

Flower v. Local Board oj Low Leyton (1877) 5 OL D. 347, followed. 

Nee Civil Peocebubk Code ... ... ... ... 3G2 

Gafiga ayal Xagn ILival Mhalra v. Ffago BJiaya Mhatra (1890) 14 Bom, 

458j follow ed. 

See Limitation Act ... ... ... ... 79 


GlmlamJilani v. Muhammad Eassau (1901) L. R, 29 I. A. 58, commented on. 

Nee Dekkhan AGiucuLTuuisas’ Reliee Act ...330 


Gohiud Slntfh v. Zalim Singh (1883) 0 AIL SSj followed* 

Nee Civil Prooedueb Code ... ... ... ...516 

Gov'bid Famau v. Sahharam Bamoha i,dra (1878) 3 Bom. 42, refenod to. 

Nee Civil PEOoEDURii: Code ... ... ... 255 


Hari Govind v. Bamcliandra (1906) 31 Bom. 61, followed. 

Nee Civil Phocedure Code ... ... ... S4*3 


Emein Ahmad ludu v„ Saju Mohamad Saliid (1890) 15 Bom. 28, 
distingiiiisheil. 

Nee Execution Peoceedixgs ... .. ... 103 


Jagannaih JBralMhau Y‘ J, E. Sassoon (1893) 18 Bom. 6 OG. distingni&hed. 
See Practice 

Feshavrao v. Baya (1900) 8 Bom. L. M. 287, followed. 

Nee Evidence Act 

Khodabhai v. Chaganlal (1907) 9 Bom. L. R. 112*2, followed. 

See GbJAEAT Talukbars’ Act 
King ^Emperor v. Fya^iid-^din (1901) 24 Ail. 1-18, followed. 

See Criminal Piiocebure Code . . 


213 

93 

97 

401 


KrisJmahai v. Eari (1900) 31 Boiu, 15, expliined* 

Nee Lanblord AND Tenant ... ... *.< .,,239 

Kknld Moosaa v. Makki (189P) 23 Mad. 478, followed. 

. , Nee Civil Procedure Code 


5ia 



CASE S — continued. 

Lachnan y» Juala (1832) 5 All 131, approyedo 
iiS'ee Obimixal Pbocedxtee Coi)>3 

Lalliibkni BapMim v. Munktiva^'h li (1376) 2 Bom. 388 afc p. il3, foliovvod. 
See LiariTAnox Act ... .«• 


P.ige 


.. 16-i 
79 


Jjdvevqne v. Hooper (1884) 8 Mad. 140, foliowetl. 

See Tsade Marb ... ... ... ... ... -i2o 


MitlKMlnappi'i hiji Danappa v. Dan hm Bcdco (187o) P. J , !>. ‘iOO, foikwd. 

S'cc Lnfrr AT I ox Act ... ... ... ... ...438 

jla/iomed SJmmsool v. Shetoulyrar/i (1871) L. E. 2 I. A. 17> followed. 

;S'ee Limitattox Act ... ... ... ... 438 

Ma^/O'r lO Co. of Put I v. SniitL (1836) 10 App Cas. 36 I, ioilowea. 

District Municipal Act •■o 412 


MeyYcitiWe InuMinmt apA fC'7ieral TruA Goiupnny y. Ricer iPlate Trusty 
ZiQini and Ayciicp CoinpV 2 >j [IbOj] 1 CL 678 at p. cSd, l‘oIlo\»"ed. 

CiMb PiiocMro.Tii. Code ... ... .. ... 297 

V. Jacobs (18/6) L. B- 7 II. L. 481, follo'wed. 

Dib ruiCT AiuvK.LPAE Act ... ... ... ... 412 

'Mohan v. TuXararn (1805) 21 Bc'ui. 03, co ementod on. 

Hoc Dcrkiiax AoaiciTLTcui^T^ Bj.lile Act ... ... ... 310 


Mooisoih Co. V, Boelisii (1884) 26 Oil, D. 303, foilo\u)d. 
TiiATm AfARic 


... 425 


Moohoond Pal Palx. IMoItoniccl Sami AJcayJ, (1887) 14 Cal. 434 at p. 48 6, 
referred io. 

Civil Procedure Godl ... ... 256 

Morgan v. Morgan (1737) Atlc. 480, foilowod. 

Sco Dtmixatiox Act ... ... ... ... 79 

Muhmvrmd Said Khan v. Payag Saliu (1894) 16 All. 228, followed. 

See CiYit Procedure Code ... ... . . ... 510 

Nais-uUah Khan v. Kazir Begarn (1892) 15 Ail. 108, followed. 

See OiYiL Procedure Code ... ... 297 

Katal Land, Company v. Qood (1868) L, E. 2 P. 0. 132, followed. 

See Civil Procedure Code ... 297 

Nilhantli v. The Collector of Thaua (1697) 22 Boio. 802, refevred to* 

See Land Acquisition Act .* .. ... ... 146 

Queen-Empress v. Irnan MondiJ (1900) 27 Cal. 662, not followed. 

See CRiMfNAL Procedure Code ... ... 401 

— — V. Puna (1892) IG Bum. 661, follo^ved. 

See Cbxhinae Procedure Code ... ... 401 

— ^v. Mutasaddi Lai (1898) 21 Ail 107, followed* 

See Criminal Procedure Code ... ... ... 401 
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QASEiB^eontinued* 

Queen- Empress Y. Namdm 11 Bun, 372, distinguisliei 

Bee Oeimi^tal Peooebitre Cobb ... 10:3 

Tippana (1888) Tin, Bep. On. Gas , p. 402, not followed. 

Bee Bisteic!!! Mbnicipai. Act 236 

Bachapa v. Amingovda (1880) 5 Born. 283, referred to. 

Bee Land Acquisition Act ... ... 146 

Bajunder Narain Bae v. Bijai Govind Bingli (1833) 2 Moo. I. A. 181, 
followed 

Bee Aebiteation ... ... ... 153 

Eamehet'ndra Ymlimnt Birpotdar v. Badasliiu Ahiji Blrpotlar (1886) 11 
Bom. 422, explained. 

Bee Limitation Aot •0m 0001 4jB3 

Bmee Khejoorunissa v. Banee Byeesunissa (1870) 13 W. E 371, followed. 

Bee Mahombban Law ... ... ... ... 386 

Eega y. The Justices of Cambridgeshire (183 •^) 7 VI. & E. ISO, followed. 

Bee District Mtjnicipab Act ««* ... 412 

Bcmgappa v. Bkivbasava, (1889) P. J., p. 98, followed. 

Bee Jurisdiction ... ... ... ... 264 

Bmgira Ifalappa v. Bamappa (1909) 34 Bo n S'!, followed. 

Bee EYiDBisrcB Act ... ... ... ... 231 

Borahji E* Warden v. Govind Bamji (1891) 16 Bj n. 91, dUtiiignislied. 

Bee Cmii Peoobbure Code ... ... ... 516 

Tarvadi Bholanatk v. Bai Kashi (1901) 26 Bom. 305, explained. 

Bee Civil Procedure Code ... ... ... .. 288 

Taylor v. Horde Sm. L. C. Yol. II (lOth Edn ) p. 044 

Bee Limitation Act ... ... ... ... .»• 79 

TJmesh Ohunder Bog v. Raj Bulliibh Ben (1882) 8 Gal. 279, followed. 

Bee Civil Proceduee Code ... ... ... ... 616 

Vasanji Harlbhai v. Lallu Alelm (1885) 9 Bom. 285, followed. 

Bee Civil Peoceburb Code »'lft «•» 000 276 

Vein Tapi Ammal v. OMdamharavelu Filial (19091 33 Mad. 85, not followed. 

Bee Criminal Peogebube Code ... ... ... 401 

Yishmnath Ohardv(> Walk v. Bubraga BMvjtxn Slietii (1800) 15 Bom. 290, 
followed. 

Bee Civil Procbbure Code 000 000 ... 276 

Wwman Bamchandra v. Bhondiha Krishnaji (1879) 1 Bom. 126, followed. 

Bee Limitation Act ... ... 

^ Weir Hospital, 1% re [1910] 2 Oh. 124, referred to. 

Bee Teustebs and MoRTaAGEEs Powers Act 
B 1403-^9 
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CHAEITY — Suit relating to puhlie religions p7*operty — Ejectment of trespasser — 
Party of suit — Joinder of parties — Fraetice and procedure — Cicil Procedure 
Gode {Act XIV sec, o39. 

/See Civil Peocedur. a Code ... ...470 

-Trust-deed — Application by trustees to divert funds to other objects — 

Trustees' opinion — Cypres doctrine — Trustees and Mortganees Poioers Act 
(XXVIII of nm. 

See Trdstees akd Mortgagees Powers Act *.* 380 

CIVIL COUET, JURISDICTION Of Eevenue Code (Bom. Act Fr/18T9), 
sec.l^A—Cujamt Talnhdars' Act (Bom. Act VI of -Collector ^ powers 

of- — Persons in wrongful possesslon---Possession ojider a decree of Civil Gourt--- 
Eiscretion of Collector — Jurisdictiooi of Civil Court to ixuodne the or^ier. 

/See Land Ee VENUE Code ... 72 

CIVIL COURTS ACT, BOMBAY (ACT XIV OF 1869), sec. 24^— Jurisdiction-- 
Suhordinaia Judge of Second Class— Suit for declaration that an adoption ‘was 
imalid — Claim valued for Court-fee purposes at Bs. Vi^0~Oo7(rt Fees Act (TII 
^1870), see. 7, cl. (iv)j suh-els. (of (./) Frujjerlj cwveeAving 5,000 in value, 

iSee Jurisdiction ,•* 204 


CIVIL PROCEDURE CODE (ACT XIV OP 1882), secs 13, 44 (h)Smt by a 
Mahfinedan to recover a portion of a hoiose — Prior suits with respect to other 
portions — Res judicata — G-ife-^-No estoppel by judgment in suit commenced) after 
the gift — Privitg in estate--^MisJ oinder af causes of aciionf} xV prior donee of 
px’operty canuot be estopped as being privy in estatate by a judgment obtained in 
an action against the donor commenced after the gift. 

^ A Mahomedan plaintiff having iirst claimed the property in suit as the heir of 
his father on the ground that his mother had no title to the property which she 
purported to dispose of by way of gift to the plaintiff’s daughter, cannot in the 
same suit contend that his daughter had obtained a irood title to the property 
from his mother and he was entitled to the property as the daughter’s father. 


Alercantile Investment and General Trust Company v. River Plate Trusty 
Loam and Agency Company [1894] 1 Ch. ,578 at p. 595, The Natal Land, kc , 
(^mpany^F,GoodQm)Jji.B), 2 P. 0. 132 and Nah-miah Khan y. Nazir 
JBegam (1892) 15 All. 108, followed. 

Abdul Alli v, Miakhan Abdul Husein ,** ... (1911) 35 Bom. 297 


r> j / ^oijx — %jfvu jrroccanre 

^moling sec. %h1A—EfJ^<^t of the repeal on sec. 18, cl (c) 
of the Dehhhan Agriculturists Relief Act (XVI'l of 1579)-- Con str Hid ion of 
statute. 


See Statute, cojmsteuotxon oe 


307 


^ ^ — SECS. 268, 274 — Usufructuary 

^lortgage— Debt— Immoveable property —Execution of money-decree— Attach- 
vy here a deed of mortgage with possession provided that the movigagoo 
was to enjoy the profits in lieu of interest for ten years and was to be redeerned 
on the expiration of the term by payment of the mortgage money, 

Heldf that the document created a purely usufructuary mortgage. 

^ usufructuary mortgage, there was no debt 
attached in execution 

of mortgagee, and that section 268 
of the Cml Procedwe Code (Act XIV of 1882) was not appHcable to such a case. 
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The proeednre skonld be by attacbmont, under section 274 of tbe CiTil rroceclure 
K^ocie, o± tbe iiiteest in immoveable property and its sale according to the 
provisions of the Code, 

uadi IBholanatli v. Bai Shashi (19Q1) 26 Bom. 305, explained. 

Manual Ranojeod - y. Motibhai Hbmabhai ... (1911) 35 Bom. 288 

CIVIL PROCEDIJRIi] CODS (ACT XIV OF 1882), secs. 276, 295, 320, 325A-~- 
MeoiiUon of d^ree-^-Attaclimmi offropertf^-Tmi^sfer of exeeuiion proeeedings 
to i^oUeetor-^Froperty re-attached under another decree between same parties-- 
beeond execution proceedings transferred to QQl}eciov—Gi.ahn under the first 
decree satisfied hy compromise— G MeFor ashed to return the darhhast as 
disposed— Judgmmt-dehtor alienating the property—Claim for rateable 

decree— Claims enforceable under the attachment— 
mils of Sale Acf 1878, sec, H— Practice and Procedure. 2 In execution of a 
money decree which the plaintiff ohtiinod against B, certain property was attached 

if . execution proceedings were thereafter transferred to 

the Collector under section 320 of the Civil Procedure Code of 1882. In the 
meanwhile, the plaintiff obtained another money decree against B, in execution 
or which the property was again attached. These execution proceedings were also 
transferred to the Collector# While the Collector was hiking steps for the 
execution of the first decree, tbe plaintiff informed the Mamlatdar, who was 
carrying on the execution work on behalf of the Collector, that his claim under 
the first decree was satisfied by B, and that the darhhast should be returned to 
tlie Court as disposed of. The Collector did so. Ten days after tbis, B sold the 
defendant, who out of the consideration moneys satisfied the 
piaintin s first decree and other debts of B. The plaintiff obtainted a third money 
decree against B, in execution of which the property was sold through the Civil 
Court and purchased by tbe plaintiff bimself at the Court-sale. He then sued to 
recover possession of the property from the defendant. In support of tbe plaintiff's 
claim, it was contended : (Ij that the deed of sale relied on by the defeiulaiit was 
mvalid, having regard to the provisions of section 325A of the Civil Procedure 
Code (Act XIV of 1882) ; (2) that the Collector was not warranted in acting upon 
the plaintiff s admission that the decree bad been satisfied, because the s.atisfaction 
was one made out of Court, and not having been certified 1o the Court, it could not 
be recognised as a payment of the decree under section 258 of the Code, and 
(B) tha,t the sale to the defendant was illegal and void under section 276, because 
the property was on the date of the sale under attachment in ihe plaintiffs 
darhhast ultimately disposed of by the Collector, on the strength of ihe plaintiff's 
application that it should be returned to the Court as ‘disposed of ' in conBequence 
of the decree. 

Meld, (1) that the sale to defendant was not void under the provisions of section 
325A, inasmuch as sections 322 to 335 pre-supposed a decree which had to be 
satisfied and which was therefore capable of execution. That could not be said 
of a decree which its holder by his declaration to the Collector acknowledged to 
have been satisfied. 

(2) That che intimation to the Collector, who was in charge of the execution, 
amounted to a due certifying of the adjustment of the decree, which satisfied the 
conditions of section 268. 

Muhammad Said Mm v. Payag Bahu (1894) 16 Ail. 228, followed. 

(3) That section 276 did not apply; for though the attachment had existed 
at the date of the sale to the defen&nt and was never formally raised, the darkkaei 
claim having been satisfied was no longer enforceable under it. 

Held, further, that the second attachment itself was illegal under the provisions 
of the last portion of the first paragraph of section 325 A; and it could not affect 
the private sale to the defendant by B. 
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'Held, alsoj that the sale to the defendant was nr,t illegal and void luider 
section 276 of the Code by reason of the second darhhasU 

The moment the attichment of the plaintilf came to an end hj reason of the 
satisfaction of his first decree sent to tlie Golleotor lor execution, all claims 
eiifoi‘ceabie under the attachment coised to be enforceable under it. 

A claim under another decree cognisable under section 295 ceased to be 
operative for tiic puijioses of sections 276 and 295, the same being dependent 
u 2 ion the continuance of the said attachment. 

Soralji E. Warden v. Govind Rauiji (lS9i) 16 Bom. 91, distinguished. 

Umesh Clm/ider Moy v. Baj Bulhihli Sen (1882) 8 Cal. 279, Govi9?d Sing v. 
Zalrm Singh (1883) 6 AIL 33, and Kunhi Moossav. Idalhl (1899) 23 Mad. '^78, 
followed. 


When a decree-holder intimates to the Collector that bis decree bns been 
satisfied and that the necessity for its execution by the Collector has censed to 
exist, the Collector’s poweis under sections S22 to 325 also cease, because the 
ver^^ foundation of them, consisting ui the fact of a decree which is alive and 
capable of execution, has disappeared. 


The provisions of section 276 of the Civil Procedure Code (Act XIV of 1882) 
make the private alienation void, not absolutely but only ‘‘ as against all claims 
enforceable under the attachment ’’ referred to in it. Where tho execii! 3 ion 
proceedings, in the couise and for the purpose of which the attachment was 
niade, haro come to an end on account ot satisfaction of the decree by the 
judgment-debtor, and^in consequence the decree is no longer alive, tho attachment 
also c ases and tlieie is no longer an\ claim enforceable *’ under tho attachment 
to make the jirivate alienation effected by the ,indgnent-debtor under the 
attachment void. The peison for who'se protection section 276 was primarily 
intended has had his claim in that event satisfied otherwise than bv the attachment. 

As to any claim under another decree, cognisable under section 295, that had been 
dependent on the continuance of the said attachment, wi.en that attachment was 
swept away, all other claims eognizalile under it ceased to be operative for tho 
purposes of sections 276 and 295. The only bar in tho way of tho private 
ahenation was removed as if it never existed in law ; and the question as to tho 
private alienation made by the juclgment-debtoi to the defendant dming the 
attachment became reduced to one betvveen that judgment-debtor and his alienee. 

KiiusHAiiOrTAKB V. Nakdeam Sahebeam ... ... (1911) 35 bom. 516 


GIYIL PROCEDURE CODE (ACT XIV OF 1882), secs. 282, 2^7— Decree— Execu- 
tion Attachment Application to raise attachment hy a third peno?L — 
t ouH declaring liemn Us favour— Fropertij sold subject to lien— Third party 
suing the ouction-purcha^er for amount of lien — Auetion'yvrchojser can question 
the existence of lien J In execution of a money decree obtained by G against PI 
certain property belonging to the latter was attached. U intervened bi those 
proceedings and asked ^ to raise the attachment on the ground that the property 
n— 1 ^ 5 ' inyMagatcd the claim under sections 280 and 281 of the 

l^vil Procedure Code of 1882 and held that the property belonged to PI and that 
U was enti Jed to a bon on the property for Rs. 687"! 1-3. The property was 
then sold at a Court-sale subject to the lien and purchased by N. U sued N to 
^ver tie amount ot his hen. N contended that the order passed in the 

Se e?Se?o7trifenf- 


as a party to it being not a representafivre 
either of the judgment-debtor or of the judgment-creditor. 
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Vasanji IlarihkaiY, Lallu Ahhu (1885) 9 Bom 285, Vishmnatli CJurdw 
Naih y. Suhr^ya Shimpa Shetti (1890) 15 Bom. 290, followed. 

further, that N was entitled to question the existence of the lien, inasmuch 
as the order passed by the Court as to the lien could not be regarded as ono passed 
under section 282, but as one passed under section 287 of the Civil Procedure 
Cod© of 1882. 

Narayam S^doba Umbar Adam Memoi? .. (1911) 35 Bom. 2?5 

OIYIL PROCEDURE CODE (ACT XIY OP 18B2), sec. mSuit to recover pos- 
sesston-^Dispossession — Posses ^wn as an agent of m%noTs — Decree by the minors 
on attaining majoHty against th^ agent for possession of the propertg — Decree 
not executed and barred by Ihmtat'^on — Agent wrongfulli^ dispossessed by a third 
person — Money decree against the original owners — Decree-holder seeking to 
attack property — Adverse possession. 

See Limitation Act ... ... ... ... 79 


^ ^ 317^ (AOTY OF 1908), 

SEC. 66 — Court- sale in execution — Certified purchaser — Benmii — Mortgagee of 
certified puichaser^Dfotection — Doctrine of constructive notice — Tiansfier of 
Droperty Act (IV of lSS2)f secs, d and 41.] Ihe mortgagee of the cei tided 
purchaser at a Couit-sale is entitled to lely upon the title of his mortgagor 
including such im minity fiom suit as the law provides in suppoit of the statutory 
title. Section 66 of the Civil Procedure Code (Act Y of 1908) — which may be 
called in aid for the purpose of assisting in the construction of section 317 ot the 
Civil Procedure Code (Act XIY of 1882) — supports this conclusion. 

Mari Dovind v. Ramchandra (1906) 31 Bom. 61, followed. 

The doctrine of coustiuctive notice applies in two cases, first, where the party- 
charged had actual notice that the pioperty in dispute was chaiged, enoumheied 
or m some way a:Fected, in which case he is deemed to have notice of the facts 
and instruments to a knowledge of which he would have been led by an inquiry 
after the charge or encumbiaiice of which he actually knew, and secondly, where 
the Court has been satisfied from the evidence befoie it that the paity charged had 
designedly abstained from inquiring for the very puipose of avoiding notice. 

This does not conflict in any wav with the statutory definition of notice in 
section 3 of the Transfer of Propeity Act (lY of 1882). 

A pm chaser of property is under no legal obligation to investigate Ms vondoFs 
title. But in dealing with real property as in other matters ot business regard 
is had to the usual course of business ; and a purchaser who wilfully departs from 
it in order to avoid acquiiing a knowledge of his vendor’s title is not allowed to 
derive any advantage fiom his wilful ignoraneo of defects which would have come 
to his knowledge if he had transacted his business in the oidinaiy wav. This is 
what is meant by reasonable care ” in section 41 of the Transfer of Property 
Act (IT of 1882). 

Occupation of property which has not come to the knowledge of the party 
charged is not constructive notice of any interest in the property. 

Manji Kabimbhai V, Hoobbai ... ... ... (1910) 31 Bom. 342 

SEC. 412, (ACT Y OP 1908), 

Obber XXXIII, Rtjbe 12— '8mt in forma pauperis— qf snii mi of 
Court— Court passing no order for payment of Gourtfees— Government applying 
for ihe payment — Fractw* 

See Civin Pbooeotbe Cobb •0* ••• •#♦ ... 448 
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CITIL PBOOBDUEB CODE (ACT XIY OF 1882), sic. AU^Suit agamst 
G-omrnment — Notice — Bhdgddri and Narvdddri Act (Bom, Act of 1802), 

^ec, Z-^Mortgage of a narva'^ColleetoT declaring the mortgage invalid — Bmf 
against Odhciorihifhotd notice} The plainti IS fikd a suit against the Collector 
ol Kaira to obtain a declaration that an order passed by that officer under section 3 
of the Bbagdari and Narvddari Act (Bombay Act T of 1*^62)^ declaring some 
mortgages in plaintiff’s favour mill and void, was inoperative No notice was 
given to tbe defendant as provided for by section 42 1 of tlie Civil Porcecliire Code 
of 1882 

Held, that the notice reqnii*ed by section 424 of the Civil Procedure Code of 
1882 was necessary to be given ; for the declaration was a distinct <ict of the 
Collector, done in the exercise of a statutory power and therefere in Ills olllcinl 
capacity. 

Per Oicriam — ''The true test of an action for the purposes of section 424 is 
whether the wrong complained of as having been done by the public (ffiicor su< d 
amounts, first, to a distinct act on his part, and secondly, whether that aef. 
purported to have been done by him in hi^ oiiicial capacity. Both these elements 
must combine to render necessary the gl's^ing of notice under section 424 as a 
condition precedent to suit.” 

CniiAGA-NLAi. EjvSuokedas tJ. The Collector oi Kaira (1910) 35 Boim 42 

42 - 1 — Suit for iiifim- 

tion — Suit agaimt Secretary of Slate for Lidia — Notice — Inam— Eesnmjiiionf 
The plaintiff, an Inamdar *of a Tillage, was called upon h} the Collector to 
hand over the management of the village to Government officials, on ilio ground 
that in the events that had happened the inam had become rcsiunablo by Govern- 
ment. The ])la3ntiff, thereupon, without giving the notice required by "sect ion 42 1 
of the Civil Procedure Code (Act XIV ol 1882), fired a suit agninsl rho Secretary 
of State for India ill Council for a (leclarotion ihat ho Was entitled to hold the 
village in i/mm, and for a pormnneut injunction restraining the defendant from 
resuming the village. 

Held, that the suit was bad in absence of notice required by section 424 of the 
Civil Procedure Code (Act XIY of 1882). 

The term “ act ” used in section 424 of the Civil Procedure Codo of IS82 
relates only to the public officers, not 1o the Secretary of State. 

The^ expression "no suit shall bo instituted against the Secretary of State in 
Council ” is wide enough to include suits for every kind, whether for injunction 
or otherwise. 


Per Bssatokt, J , — ^Where there is a serious injury so imminent that it can 
only be prevented by an immediate injunctitm, a Court will not be dobarred 
from entertaining the suit and issuing ihc injunctirm though tlie section lec/uh es 

the immediate need of the injunction thvt'the 
plainliif has come to the Court for relief before giving the required notice. 


Flower v. Local Board of Low Leyton (1877) 5 Ch. D. 317, followed. 

Secret ART of State v, Gajahah Erisekaeao ... (1911) 35 Uom. t\i\2 




^ — 

Lornpromue j<Qt landing on wmor.j When 


-Sanction of CouH not ohtainfid-- ,<uo a-na-m 

a suit, to which a J»inor is a- party, is compromised and noleave of the" Court is 
obtHHied under section 46-2 of the CiTiI Procedure Codo {Act XIV of the 
wmpromise does not bind the minor and is Toidable. The fact tliar it is for the 
benefat of the minor, or that he has derived benefit from it, makes no difierence 

Bhwa 1 ;. Detchakd ... (1911) 35 Bom. 322 
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3IVIL PHOOEDURB CODE (ACT XIV OF 1882), seo. 539— rekUnff to 
public rellqiom proj)ert^ — Ejectment of trespasser of suit — Joinder of 

parties — Fmotice and procedure f\ Where a breach of trust is complained of 
and where the alienee of trust property denies that the property is the subject 
of a public trust for religious purposes, he is a proper and necessary party to a 
suit brought under the provisions of section 539 of the Civil Procedure Code of 
1882, though no relief can be given as against Miu by way of a decree in eject- 
ment. 

OonLEOTOE OE PooNA V, Bai Chaitchaebai (1911) 35 Bom. 470 

— — ‘(xiCT V OP 1908), SEC. 11— Ees judicata — Decision 

of first suit on merits hut its dismissal fornot pmjbiq the deficient court^fees — 
Becond suit for trial on same merits ] A previous suit between the parties failed 
on the ground that the claim was undervalued and the plaintiff, when called upon 
to pay the deficient court-fees, omitted to do so. There were issues on merits also 
decided. In a subsequent suit for trial on the same merits, the decision in the 
first suit was pleaded as res judicata, 

that the rejection of the suit on the ground of undervaluation at any 
stage of it did not make it res judicata for the purposes of a subsequent suit on 
the same cause of action or litigating the same title. 

Held^ further, that the dismissal of the suit on the ground of undervaluation 
having been sufficient by itself, the findings on the issues on the merits weie 
not necessary for the decision of the suit and could not have the force of res 
judicata, 

IeAWA ROM LaXMANA MuGALI V, SaIWAPA bin ShIDAPPA MU0AIJ 

(1910) 35 Bom. 38 

— — SEO. 11, Expl. IV— Res judi- 

(jj^ta — Fedemption suit — Second suit in ejectment — Court — Discretion — In 
e/eUment siiit a decree for redemption can he passed — Practice and 
pt'oeedure,'] Where a person brings a redemption suit and fails, his second suit in 
ejectment against the same defendant is not barred by res judicata. 

The question whether any matter might and ought to have been made a ground, 
of defence or attack in a previous suit must dexiond on the facts of each case 
One important test is, whether the matters in the two suits aie so dissimilar that 
their nniou might lead to confusion. The matter involved in a suit in ejectment 
is essentially different fiom that involved in a salt for redemption. In the first 
place where a person sues to eject he sues as owner of the property • where he 
sues to redeem, he sues as O’wncr of an interest in it, namely, the equity of 
redemption, and the defendant as mortgagee is sued as holding the property as 
security for the debt. Secondly, in a suit for redemption, no question 
of title to the property is necessarily involved, because if the mortgage set up by 
the plaintiff is proved and alive, the mortgagee cannot deny the mortgagor's 
title but must allow him to redeem and sue him separately on the question of 
title. If the mortgage is not proved, the suit fails independently of the question 
of title. 

It is the practice of the Bombay High Court to pass a decree for redemption 
in a case in which the plaintiff has sued in ejectment. That ia purely ia^the 
exercise of the Court’s discretionary power; and it can hardly he maintained 
that the plaintiff failing man ejectment suit ought to pi ay for the alternai^ve 
relief by way of rodomptiou, when the Court is not bound to giant it as a matter 
of right. 

Mahomep Ibeahim V, Sheikh Hamja (1911) 35 Bom, 507 
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CIVIL PROCEDDEE COBS (ACT Y OF 1908), sec. A1 -^Limitation Act (IX of 
1908), Ari 138 — Transfer of Property Act {TF o/1882). sec, 90 — Purchase bj/ 
dame^liolder — Suit to recooer possession — Execution ] In execution oF a redemp- 
tion decree the decree-holder (mortgagee) hiinselC purchased the ])i*o])eity at 
coniC-sale. After the confirmation of the sale, the legal represcmtabive of the 
decree- holder (mortgagee auctioii-purchager) brought a suit to reeovcj posses-^iou 
of tho property so pai^chased. The defendants (repie^eniativcs of the rnortgagois 
judgment-debtors) contended that the question involve J in tlie suit rehitt'd to ilie 
execution of the deeiee, thoroforo, tho suit was not maintainable undoi section 17 
of the Civil Procedure Code (Act Y or 1908) and that the p] a inti It's remedy lay 
under Order XXI, Eulo 5. The first Court allowed the claim. 

On appeal by one of the defendants. 

Meld, reversing the decree, that 

(1) The suit was barred by section 47 of the Civil Procedure Code (Act Y 
of 1908), 

(2) A decree-holder by becoming a purchaser at a court-sale did not cease to 
be a party to the suit within the meaning of section 47 of the Civil Procedure 
Code. 


(3) Proceedings for delivery of possession of property purchased by the decree- 
holder were proceedings in execution of cho decree and fell within the seopo of 
section ^17 of the Civil Procedure Code, 


(4) Article 138 of the Limitation Act (IX of 1908) did not oveiridc the pro- 
visions of tho Civil Pioceduic Code. They should be read together. Where the 
auetioTi-purchaser was «also a party to the .'^uit in which the dociee was pissed, his 
claim for the delivery of possession of the propeity purchased must be dctci mined 
by the Court in tho execution dep.iitrnent. But wheie the auction-purolmser was 
a third party, it was open to him to bring a suit for possession of tlio propertv 
purchased by him and such a suit "would be governed by iwelve years* limitation 
under Article 138 of the Limitation Act. 

^ (6) Unde-r section 90 of the Trans fei of Property Act (lY of 1882) tho e.\ecu- 
tion proceedings did not teimiuate with the salo. 

The execution of the decree being barred at the date of the suit, it was not 
allowed to be treated as a proceeding in execution. 

Sadashiv biu Mahabu v, Narayajst Yi3!hal ... (1911) 35 Bom. 4o2 


; SifiO. AND iSCxI. I, UBDEE A L — 

J^ecuhon proceeding s^Deeree in Baroda Court— Tramsmission to Bomhan 

to execute — LiriiiiaLion.'] On 17th Julv 
1903 the plaintiff obtained a deciee in the Arareli Court, in the territory of H. H. 

A application for execution w-as made 

Un 10th duly 190o a second application was made, the prayer being for the attach- 
ment or moveable pr^cities of the defendant *• in whatsoever viILiges and at 
whatsoever pljwos in Okhamandar'. Okhaman dal being within the jurisdiction 
of the Amreli Court, the order for attachment was made. 

On 5th My 1909 the decree was transmitted on plaintiff’s application to ihe 
Bombay High Court tor execution ; and on 1 5th October 1909 an application for 
execution by attachment of property in Bombay was mado. 

application with regard to the 
ISyears after the date of the 
'^® Procedure Code 
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An Older by a Court passing a decree for tbe transmission of a decree for 
execution to another Court is not an order for the execution of the decree, nor is 
an application for the transmission an application for exoeuUon. 

Susein AFimad Kaka v. Bqjju Maliamad Sahd (1890) 15 Bom* "28^ 
distinguished. 


Jee-wafbas DHiis-jri Ranohobdis CnATtrRBHtrJ 


(1910) 35 Bom. lOe 


CIYIL PEOCEDURS CODE (ACT V OP 1903), sec. 66 , (ACT XIV OP 1882), 

SEC. 317 — Court-bale in execution — QeHiMd purehase'i—Bcnami'— Mortgagee of 
ceritfotd purehaser-^-Frotection — BoJrme of constructive notice — Transfer of 
Froperty Act (IF of 1882)5 secs. 3, U. 

Bee Civil Peocedtjeu Code lk«9 ••• •*» »*« 342 

I — SEC. 93 — Futjes imposed upon 

OoUeeiors — Duties not to he dtuharged hy suhordmaie.'] Duties which aie 
imposed upon Collectors by G-overnment under section 93 uf the Civil Proceduie 
Code ( 4 ct V of 1808) are of a very special natnie, the disclnige ot which often 
requires serious consideration and they may not be dibchaiged by the Collector’s 
subordinate. 

The conclusion that because an Assistant Collector was discharging the 
functions of the Collector under the piovibions of section IL of the Lmd lle^eniie 
Code (Bom. Act V of 1879) in revenue matters, he was, thciefoie, entitle I to 
discharge his functions with refeience to suits died undei section 92 of the Civil 
Procedure Code (A t Y of 1908), is eironeous. 


SOMCHAND BhiKHABHAI V, ChHAOANLAL 


(1911) 35 Bom 243 


- SEC. 104, AHOSCH. n, RcLB Jl— 

ArUt'^atlon’^Btatement of special case for opinion of Oourt^ Appeal fro nx order 
of Court — Indian Arhitration Act {IX of 1899), sec 10 ] xii a suit filed for 
paitition of loint family propeity, the paities agreed toiefei the matter to aibitra- 
tion and a consent older of refeience was taken. A similai agreement lefonod to 
the same arbitrators questions as to the paitition of such immoveable piopeity as 
was outside the jurisdiction of the Court in the suit. 

The arbitrators disagreed on ceifcain points, buL> instead of refening their 
differences (as the agreement of reference authoiked them to do) to an umpne, 
they submitted their own opinions lu the form of a special case for the opinnm or 
the Court. In doing so they purported to act under the provisions of tuo Civil 
Procedure Code (Act V of 1908), Sehedulo II, rule 11, and of tbe Indian Arhitia- 
tion Act (IX of 1899), section 10 (5). 

The matter was decided by the Chamber Judge and an appeal wa^ prefeued 
against the decision. 

Eeld^ that no appeal lay. 

Inasmuch as the Special case was in no sense an award, it did not come within 
the Civil Procedure Code (Act V of 190S), Schedule 5 

it related to the agreement which was not the subject of the Court s order it fell 
under the Indian Arbitration Act (IX of 1899), section li) (5). 

PuasHOTUMBAS RAKaoEAii V Eamoobal Hibal vu (1010) 35 Boui 130 

, SEC. 116— Fossmory suit— 

^Decree of the Mamlatdur dismissing the suit— Application to the OoUector-^ 
M^ilrnn-interferenoemth iJl and regjdar lind.ng. of - 

Bmnm Mecori—Mamlaklars^ Courts Act (Bom* Aut II of 19w), sms. J, 

23 ( 1 ),( 2 > 

iSesMAMi.A'iPABs’OoTOTa Act ... «« 

B 1403-4 



GEOTIBAL INDEX 


XXYl 


CIYIL PBOCEDUEE CODE (ACT Y OF 1908), sec. lU-^Decree-^Inter^sf, 
aioard of—- Discretion of Coihrt — Land Acquisition Act (J of 1894) — Court 
determining the amount of compensation — Payment of the amount to ciaiiuani — 
Puhsequent reduction in amount on appeal — Interest over the excess — Inherent 
powers of the Gourf.'\ A sum of money by way of compensation awarded undei' 
tbe Land Acquisition Act (I of 1894) and paid into Court, was taken out by tho 
claimant. Subsequently on appeal, tlie Higb Court reduced tlie amount of com-” 
pensation payable to him, but made no order as to interest. Goveimneiit tben 
applied to recover from the claimant interest over tlie excess drawn by the ciaiinant 
from the Court. 

Held^ that the interest claimed should be awarded, inasmuch as the claimant Itud 
had the benefit of the money belonging to Government in excess of that to which 
the High Court held him to be entitled, and the benefit was represented not only 
by the excess wrongly taken by the claimant from the District Court but also the 
amount of interest which the excess carried. 


Iloohooncl Lai Pal v. Moliomed Sami 2Ieah (1887) 14 Cal. 484 at p. 486 and 
Gooind Yaman v. Salcharum Rumclmidra (1878) 3 Bom. 42, referred to. 

CoinEGTOR OE Ahmedabab tJ. Lavji MtTLji (1911) 35 Bom. 255 

Oebeb I, Hule Limit at y*7i 

Act (IX. of 1908), Art, 171 — Partition suit — Death of a party — Ahatement — 
Application to set aside the abatement — Limitation of sixty days — In a partition 
sihit all parties shotdd be before the Court — Inherent power of the Court to add a 
party at my stage of the suit for the ends of justice. ^ On the 5tli April 18''’2 
the plaintiff olitaincd a decree for partition and died iji Octobei' 1893, leaving him 
surviving a minor son, who attained majority in February 1907. At a very late 
stage of the execution-proceedings, the son made an application on the Idth" April 
1910 for the issue of a commission to eliect partition according to the rights 
declared in the partition decree* 


JHeW, that as soon as the Civil Procedure Code (Act Y of 190S) came into force 
the suit abated so far as regarded the applicant’s father who was a party, and the 
application to set aside the abatement by adding the applicant as the legal repre- 
sentative of tho deceased not ha\?ing been made within sixty da 3 "s under Article 171 
of the Limitation Act (IX of 1908), the application was time-tarred. 


Ddd, further, that in a partition suit all the iiarties should be before i he 
Court, and that there was nothing in the Civil Procedure Code (Act Y of 1908) 
limiting or affecting the inheient power of the Court to make such oidcrs ‘is 
might be necessary for the ends of justice. 

Laehmichanb Eewachand 2j, EACECD-jsnAi (19 il) 85 Bom. 3 ‘.'3 


— Orbeb Y, Buls lf>-~PntcUce— 

ProcedureSe^mce of summons by registered post on defendant residing out of 
British India— Simmons returned marked Refused to take'^—Gemral 
Clauses Act (X of 1897), sec, 27.] A summons was sent hj registered post 
addressed to the first defendant at Navalgarh in the State of Jaipur and purported 
to be sent in accordance with the provisions of Order Y, Buie 25, of the Civil 
Procedure Code (Act Y of 1903). The cover was returned with an endorsement 
in the vernacular which was translated as follows Befused to take. The 
handwriting of Chunilal, postman.” 


Meld, that as it appeared that the cover was properly addressed to the first 
aefendanfe and had been registepd, duly stamped and posted, the Court was 
an Utled to draw the mference indicated in section 27 of the General Clauses Act 
ana to hold that there was sufficient service. 
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Ter Curiam. — Tlie only nile, if it can be called a rule, to be laid down, is 
that tbe^ Coni't must be guided in each case by its special circnnistances as to ' 
how far it will give effect to a return of a cover endorsed “refused*’ or words to 
the like effect. 

Jagannatli BraJchhhau t. J". TJ, Sassoon (1893) 18 Bom. 606, distinguished. 

Balitbak Ramkissen V. Bai PAOTABAr ... ... (1910) 35 Bom. 218 

CIVIL PROCEDURE CODE (ACT Y OF 1908), Order XXI, Rule l-^Deeree 
— Ta^ment of money ordered in a. deoree — Taymert ordered on a f.recl 
date — Delay in mahing payment into Court owing to closing of Court — Payment 
on the opening day — General Clauses Act (A" of sec. lO^Fraotice*'] 

A decree provided as follows : “ The plaintiff should pay, by the lOfch day of 
April 1909, to the defendant Rs. 100. If the' moneys are not paid hy the 
plamtiff as agreed upon, the property in dispute will remain with the defendants 
by right of ownership and the plaintiff will have no rii^ht of ownership over the 
same.” The plaintiR chose to pay the money into Court, and finding it closed on 
the 10th, she paid the money on the 14th April 1909, the day on which the Court 
re-opened. A question having arisen whether the payment so made was within 
the terms of the decree, 

Held:, that the payment was properly made, for Order XXI, Rule 1 of the Civil 
Procedure Code, 1908, intended to enact and did enact that payment into Court 
was a valid compliance with the decree even though the decree directed payment 
to the decree-holder. 

VTAisrA MARD Ravji V. Natu walad Mxjbha ... ... (1910) 35 Bom. 35 

— — Order XXI, Rule 29 — Indian 

Arbitration Act {IX of 1899), secs. U and 15 — Award An award iiled in 
Court under section 11 of the Indian Arbitration Act (IX of 1899) is nothing 
more than an award, although it is enforceable as if it w'ere a decree. 

Execution of such an award cannot be stayed under Order XXI, Rule 29 of 
the Civil Procedure Code (Act V of 1908). 

Tribexjwandas Kaldxandas Gajjab n, JiTAircfiAND Lallubiiai and Co. 

(1910) 35 Bom. 196 

Order XXI, Rude %1--Oontraci 

Act {IX of 1872), sec. 18, cl. {Z)^Stam'p Act {II of 1899), see. 35— 

Hiscovery that the Judgment-dehior had no saleahie interest — Failure of consi^ 
deration— Suit hy auction-purchaser for possession or return of purchase money 
-—Relations of the judgment-creditor and auction-purchaser — Suit not cognizable 
hij Small Causes Court— Unstamped document regarded as non-e.vistenf.'] A 
court-sale purchaser, having discovered that the judgment-debtor had no saleable 
interest in the property sold, brought a suit against the judgment-creditor for 
recovery of ucssesslon of the property, or in the alternative, return of the purchase 
money on ihe fooling of tot-ij failure of consideration. A question having arisen as 
to wiR'tiier the suit vds 3naintainable, 

Held, the suit was maintainable inasmuch as under the Civil Procedure Code 
( \ct Y of 1908) there was an implied warranty of some saleable interest when the 
ihdit, title and interest of a judgment-aebtor was put up for sale, and the pur- ‘ 
cliast-r’s right based on such implied waiTanty to a return under certain conditions 
of the purchase money which had been received by the judgment-creditor was 
recoguissed. The relations of the parties, namely, the judgment-ereditoi'' and the 
court-sale purchaser, were in the nature of contract. 

Held, further, that such a suit, though the subject- matter was less than Rs. 500, 
was not cognizable by a Court of Small Causes, there being a prayer for possessiou 
of immoveable property. 
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An iTBstamped doenmeiit being inadmissible in evidence must be taken as non- 
existent. 


Eustomj'i Ardesitir Iea 2 Ti V, VixATAK Gangadtiar Bhat (1910) 05 Bom. 29 

CiTlL PEOOEBIJEE CODE (ACT V OF 1908), Ordee XXIII, Orbee X>\ 
Rule 11 — Suit io recover possession — Dlsonissal of suit — Appeal — Applicaimi 
for lulihdrawal of suU iviih leave to hring afresh suit — Power of the Oo%iri.'\ 
PiaintiiT’s suit to recover possession of lands having been dismissed by the first 
Court, he appealed to the District Court and, before Iho admission of the apperii, 
he applied to i.hat Court for leave to withdraw the suit and bring a fresh suit. 

The application was heard and granted by the District Judge without any notice 
to the defendant. The defendant having applied for revision, under the extra- 
ordinary jurisdiction (section 115 of the Civil Procedure Code, Act V of 1908), of 
the order granting the withdrawal, 

Jleld, setting aside the order, that it was beyond the power of llie Court to allow 
a withdrawal from a suit with leave to file a fresh suit on the same cause of action 
after the defendant had obtained a decree in his favour. 


Ekxath V, Eanoji 


plaltUiJf — ScCiifiig for costs — F?*acti.e, 


... (1911) 35 Bom. 261 
• Order XXY, Rule l--^Infant 


See Practice 


339 


— A‘ pIL /.;•/ S C 

(‘f'i'fiOti?, A', a v-ilo b:’ou<::'i 


Oedee XXY, Rule 1 — TFoman 
•ritg for costsSutt for defamation— Com fs dis- 

, . o f an action against D, praying that D might be re- 

haMincc irem n p.;.'rin'4 cr publishing certain defiimatory statements concerning X 
,oi(. D I'lig.ii DC or.j-jrvd ':o pay Hs. 5,000 or such other sum as the Court 
K.oulu iAiuk- iit nAM .ges D took out a summons in Chambers calling upon 
N to show why she should not give security for the payment of d\ coasts 
under Order XXY, Rue 1, Civil Procedure Code (Act V of 190S), 

that Bnder the circumstances of the case it would be a wrong use 
pe Court practically defoated the suit at that stage 
kdgLe^emity. o’^iering the plaintiff to 

JWii, further, that the Court was entitled, as a discretion was given it under 

>»»• «•!> i?wt 


Xamubai V. Daji Govind 


(1910) 35 Bom. 421 


Procedure Code ^Act XI Vof 410 Rule 13 — Civil 

of suit out or 


ofntif ovf- ne rinZr A ^'^^^«W454tormapaup 

HSe 

Government had ninety daw 

Jts extraordinary jurisdiction Before the Oourt under 

Procedure Code c\me kto foreV Civil 
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(2) tkat. before the expiry of the period -within which the Government could 
iieve .applied to the High Court under the old Code, the new Code had come 
into force, and by it the Government were enabled to apply to the Court for an 
Older under Rule 12 of Order XXXIII ; 

(3) that tbe suit having been dismissed there was a failure of it, and the right 
accrued to Government to have the court- fee from the party defeated. 

SECEiiiTAiiY OP Stats poe Ijstdia v. Naeayak- ... ... (1911) 35 Bom. 418 

CIVIL PROCEDURE CODE (ACT V OP 1908), Oedse XXXIY, Rule 14— 
Transfer of Froperty Act {IV rfiSS'l), sec, ^Q—Eepeal — Decree on mortgage — 
Execution sale — Proceeds insufficient to safisfg decree — Attachment of 
mortgagor s other property comprised in redemption decree for the recovery of the 
balance — Property attached to he sold^l li and G mortgaged their property 
A to R, who also held in mortgage from the same mortgagors their other property 
B. R obtained a decree on the mortgage of property A for the recovery of the 
mortgage-debt by sale of that property and the balance, if any, to be paid by the 
mortgagors. Subsequently the mortgagor G, H having died in the meanwhile, 
got a redemption decree against R with respect to property B. In execution of 
R’s decree, property A was.sold but the sale-proceeds were not sufficient to satisfy 
the decretal debt. R, thereupon, sought to recover the balance by execution 
against property B and the said property was attached. After attachment a 
question having arisen as to whether K could recover the balance of his decree by 
s^le of property B in execution without instiiuting a suit for the sale of that 
property, 

Seld. that the Civil Procedure Code (Act Y of 1908) in so far as it repealed 
section 99 of the Transfer of Property Act (lY of 18S*2) and substituted in its 
place Order XXXIY, Rule 14, merely eftected a change of procedure in tho 
manner in which mortgaged property has to be realized in execution of money 
decrees and, therefore, the statutory rule in force for the purpose of the execuiion 
of the unsatisfied portion of the decree on mortgage was the rule contained in 
Order XXXIY of the Civil Procedure Code (Act Y of 1903). R was, therefore, 
entitled to an order that the attached property B bo sold in execution of his 
d(jcree wich respect lo property A. 

Bai Ganga m Bajaeabi Atmabam ... ... (1011) 35 Bom. 248 

COLTiECTOR— of property— Transfer of execution proceedings 
10 Collector — Froperly rc- attached under another decree between same parkes 
— Second execution proceedmgs transferred to Collector — Glaini under the first 
decree satisfied hy compromise — Collector ashed to return the darhhast as dis- 
posed — Judgment-debtor alienating the property— Claim for rateable distri- 
bution under anothr decree— Claims enjorceahle under the attachment — Bills 
of Sale Act, 1878, sec. 8 — PracMce and Procedure — Cmil Procedure Code 
(Act XIV of 1882), secs. 276, 295, 320, S25A. 

C mil Peocedtjee Code ... ... ... ...516 

.. . — Futies imposed upon Collectors not to he discharged hy suhordinate — 

Civil Procedure Code (Act V o/’lOOS), sec^ 93. 

See Civil Pboceduee Code ... ... ... ... 243 

• — " — - — • «^ Land Pevenue Code (Bom. Act V of 1879), sec. 7^ A — Crujarat 

Taluhdars' Act (Bom. Act VI o/l8b8 ) — Summary eviction — Persona in vjrongful 
possession-— Possession under a decree of Civil Court — Discretion of Collator 
^-Jurisdiction of Civil Court to examine the order. 

See Lato Eevekue Code 


n 
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OOLEKCTOTl — Suit imtliont -iioUee against — Civil Procedure Code {Act XIV of 
1S83), K6c GoreniiTient — Notioe — Dhagdan, and Xariadait 

Act {Bonu Jet V rl ISbi), f^ec 3 — lUoilgage of a ndova — CcUeclor dtjanr^g 
the nioTlgnge liio'ii id — Snil aijcrmsi Oollcftoi >wiihovd noti e. 

/S‘3e Civil Pkocu^ite -S': Cob . .. ... ,,,42 


COLLECTOR- CLIU\friUATE--L«<R/: ^ 0/ 1^91), is - 

Jlneihiurn Olho^s Act {Boii Ait IJI of lb74), sr ,s- 10 aod. W—?,rdiar/[i 
Vahin land —ALcn’n^iUoti hg (lo'oerjiment^A'iruid — Conrpcn'^atioii ‘—Title 
adoeisc poss''.'>sion aganihl Vidandar.'^ — Jurisdictioa 

Ncfi IIiJiBBiTAKT OrrTCB.'> Act ... .. ... 1-16 

C0]\I3UTMEXT — Ctiminal Procedure Code (Act V of 209 — llfagiAiate — 

1 ngiviTfj - The ca^e ihOt cotcmUted to the Cturt cf Session fo) icr/nt oj sufflcien-t 
groicnih— Appeal ogama the o^dc', —Order reveii^ed hy the Se^Biou'^ Judge— 
CoimntkfLcnl when to he made— ‘Discharge of accused. 

*S05 CnnriiXAL pjBQcsBURE CoDi: ... ... ... ... 103 

CO'}lVK^SlTli):s—LandJjrp;^isiUa7iAct{TofW^^^ see IS—EereiUiarp Ojkces 
Act [limn Ait in of 1871- ), sees. 10 an,d iHt—ivIaharki Vatan land — Acquisition 
hy f'lovenimcnt—Av-ard — Title hij aclvcise possession against Vaiandavs — 
Collet tors (,&! iifica le — J ui isdicti on 


Laijb Acquisittox Act ... ... ... 14,6 

— Land, Af'qHsition, A<t {I of Court dctei mining the 

aonouut o, ro np,‘ ? ‘^atton—P of /he aunount to (hinnout—Suhji'gvent 

Hifhmion x,i umouvi on pend — Intel est orer the c tcciss — JJiscretion o1 Court — 

CiViJ Procnhn^. Coil (Act Pof sec lids—Inhciintponeisofthe Qoort, 

See IxTFiiL'^T ... . ... 2o5 

COM?UOMISE-^7>or.,< e in terms of the co}npro//ii''e- Apphcaiion forJtcmee — Terms 
of the nompromi^e oppru>^‘d to tno—PahtiO pohmj — Instahaenis — PefauU — Pay- 
ment of the vdwle sim’—DdJchan AgnenUunsU* Ilehcf Act {XVII of 1S79E 
sec, 157?, cl l2) 

/See D}:ivKn.vx AoRicuLTraisTs’ IlELiEr xVcT ... ... .. 390 

^f,^ 2 or Sanction of Court not oUained--^ Comp) omise mb hinding 

on nunot —tivil Procedure Code {Act XIV o/18S2), sec 462, 

/Sec CmL PaocsBURE Code „„ ,,, 322 

CONSIDERATION, EA1LDB.E OP — Cmd Procedure Code (A.ct V of 190S), Older 
IR Contract Act {IX oJ 1872), sec, 18, claxise {f^')—&6attip Ael {II of 
T8l'9j, see ^ 0 — Com — Discovery ihai the p/.dgment-dohtor had no saleable 
mterast— Failure of consideration— Suit by auction-purchaser for qyossesslon and 
return of pmchase money— Eelotwns dj the judgmeni-dMor and auckon- 
p%ircha^er--Siiit not cognizable by Brnall Causes Court -Unstamped document 
regarded^ as non-exisferit. 


See Coxtbact Act 


29 


, j . ~ -MoHqnffee failing io pay a •pa', t of aonsidera 

iwii aijrovukd in the mortgage-deed— Sithseqiml payment cannot he ialcen 
pan of moHyage-deU-T,ansfer of FropcHy Act (iFo/1882), eecs. 56, 81. 88 
Marshalhng of secuntm, 


as 


See Mortgab^ 


395 
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OOHTEpOBAMOUS AGREEMENT, ADMISSIBILITY Of^Umdence Act 

(X of seG% 92, proviso T’—Sale’-deed’^J^io^udm 


8 ee Etibinoe Act . . ... 9g 

CONTRACT — Imtalments — Default payment — Waiver — JEffeci of the waiver. 

See InstaIiMej^ts 5X1 

CONTRACT ACT (IX OF 18^2), sec 18, oe {^)--Civd Droeedure Code {Act V 
of 1908), Order XX f Rule 91 — Stamp Act {II of 1899), sec. 85 — CourlsrtU — 
Discovery ^ that the pidgment'^dehto) had no saleihle tnterebt — Failure of 
consideration — Suit hy auction-purchasei for possession O) return of purchase 
monei/-— ‘Relations of the pidgment-creditor ani the auction purchaser — Suit 
not cognizable hy Small Qaubtb Court — Unstamped document regaided as 
mn-ex%stent'\ A coiut-sale pnicliasei distoveied IRat tlie judgment- 

debtors bad no saleable interest in the pioperty sold biongbt a suit agiiiist the 
judgment-creditor foi recoveiy of possess on o£ the pioperty, or in the alternative 
leturn of the pui chase money on the footing of totil failme of consideration. 

A question hiaving aii^Jea as to whetbei the suit was maintainable, 


B.eld, tint the suit was mamtainahlc in xsrauch as und( r the Ci\ il Procedure 
Code (Act V of 1 90S) there was an naplitd wan aity of some salcible interest 
when the light, title and inteiesfc of a judgment-dthioi ua^ put up for sale, and 
the purchasei’s right based on such implied wairaiity to a icturu undei ceitain 
conditions of the puiolnse money which had been recehed by the judgment- 
creditor was recognized. The rf'ki ions of the paities, namely, the judgment- 
creditor and the oouit-sale purch iser were m the natuie of contract 

/ieZcZjfuithei, that such a suit, though the sub]ccfc-matter was les^ than Rs 500, 
was not cognizible by a Court of Small Causes, theie being a juayoi foi possession 
of immoveable piopeitj. 

An unstamped document being inadmissible in ovidfnce mu«!b bo tiken as 
non- existent. 


Rxjstomji AEDEsniR Teani V Vinatar Ganq-idhie Bhat . (1910) 35 Bom. 29 

— sres. 208, 209— to letovir money — Aehmw* 

ledgment hy defendants Guuiasti (agent) afki his death — D( at h of the defend- 
ant not hnown to plaintiff-- h uitatiou Aet {XV of 1877), sec. 19] PUintitlV 
firm had deilings with one Ha]i U&m in fiom the 5th J innai y 1901 till tho 25th 
October 1903. Hijl UsmanS business managed by a Gumasta { igent). 
liaji Usman died in oi about March 19 )3 and the phmtiffs had no knowl dge 
of his death On the 2nd June 1903 the Gumasta wiote to the plamtills a post- 
card stating, ‘^you mention that there are moneys due, as to thit I admit 
whatever may be found on propei accounts to be owing by me , you need not 
entertain any anxiety ’’ On the 30tli May 1908 the plamtiffis brought a suit 
against the manageis of Haji Usman’s estate to recover a eei tain sum of money on 
an account stated. 

The defendants plea led the bar of limitation on the giouni that there was no 
acknowledgment of the debt by a competent person. 

Meld^ that the suit was not time-ban ed. The of the 2nd 

June 1903 was an acknowledgment within the meaning of section 19 of the 
Limitation Aot (XY of 1877). 

The case fell within the provisions of sections 208 and 209 of the Contract 
Act (IX of 1872) The teimumtion of the Gummta's authority, if it did 
terminate, did not place befoie the 2n(| ^una 1903| as the plaintiffs did not 
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know of tke pxinoipaVs death and the Gumasia was hound under section 209 to 
take, on behalf of his late principal, all reasonable steps for the protection and 
preservation of the inteiests entrusted to him. 

Ebeahim Haji Yakub Chukilal Lalchakb ... (1911) 35 Bom. 302 

CONTRIBUTOEY NEGLIGENCE — 8%dt against Tmmwmj Company — Passenger 
entefing cut while in motion-^Negligence, 

See Neolioence ... ... 478 

CONYEET — Adoption hy a conm'ttfrom Bhndulsm — Mahomedan Lam^Burden of 
proqf^Custom of adoption, 

/See JusisDicTioN ... ... ... ... 261 


CObTS — Application for security for— ‘Sait for defamation — Woman plaintiff— 

Cony is discretion — Civil Procedure Code (Act V of 1908), Order XlVyBuIe 1. 

See Civil Proceduke Code ... 424 

— ^Security for costs — Infant pi aintif — Civil Procedure Code (Act V of ldOB\ 

Sch J, Order XX Vy Rule 1— Practice, 

/See Practice ... ... ... ... 339 

— Soheitofs hen for costs — Chaige of Solicitors— Inspection of documents — 

Admimsti ation suit, 

/So e Solicitor’s LIEN foe COSTS ... ... ... ... 352 

COUET — Discretion of —Suit for defamation— Woman plaintiff — Applitailon for 
sBiunty for costs — Civil Procedure Code (Act V o/1908), Older XXV, Rule L 

Gee OiTiL Procedure Code ... ... ...421 

—Inherent power of the Court to add a party at any s age of the mlt for the 

ends of justice. 

Gee Civil Procedure Code ... ... ... ... 393 

' — —Limitation Act (AV of 1877% sec, 14&— Interpretation— Court in British 
India — Court in a Native Hate in India not induded ] The woid Court ” as 
used in section 14 of the Indian Limitation Act (XV ot 1877) means a Court m 
British India, and not a Court ui a Native State oi India, 

OiiANMALArA Chenbasapa V. Abdul Vahab (1910) 35 Bom. 139 

YUw of premises. 

See Practice ... ... ... 33 ^ 

CLOSING OP, DELAY CAUSED BY-Civil Procedure Code {Act V 

of iOOb), Order XXI, Rule 1 — Decree— Payment of money ordered in a decree 

Payment ordered on a JUed date— Delay yn maJcinq payment into Court oioiinj 
to closing or Court— Payment on ihc opening day— General Clauses Act (X of 
1897), sec, 10— Pi actice. ^ 

See General Clauses Act ... g- 

coup UE£S--(7i»i/ Procedure Code {Act T of 1908), iee. 11— iJej judiouta— 
JJeemou of Jirai iwt on merits but its dismissal for not paying the deficient 
court-fees-- Second suit for trM on same merits* 

See Ees judicata 


• «« 


... 88 
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COURT EEES — Court passing no order for payment of^Suit in forma panpeiis-^ 
Settlement of suit out of Court — Government applying for the payment — Pmetice 
— Chdl Frooedure Code (Act V of 1908), Order XXXIlt, Buie IS — Civil 
Procedure Code (Act XII F ^1882), sec. 412. 

Bee CiTiL PaocEBtrEB Gods ... 448 

COURT REES ACT (Vll OF 1870), sec. 7, ol. (iv), sbb-ols (<j), (d)Smtfor 
declaratton that an adoption was invalid --Froperty exceeding Bs. 5,000 in value 
— ’Claim mined for comt-fee purposes at Rs 130 — Jurisdiction — Suhadmate 
Judge of Second Clan — Bombay Civil Comts Act (XIV 0/1869), see. 24. 

Bee JBEisDicTioiT ... ... ... ... 264 

COURT SALE— OmZ Procedure Code (Act V of 1908), Order XII, Buie 91— 

Coni'! act Act (IX of l%l%)y sec, cl, (3 ) — Stamp Act (iJo/ 1899), sec, 85— 
Court-sale — Discovery that the gudgment-dehtor had no saleable interest — 
Padure of consideration — Suit by auctionpurchaser for possession or return of 
purchase money— Suit not cognizable by Small Causes Couit — Unstamped docu* 
ment regarded as non-existent. 

See Civil Peooebure Code ... ... «•• ... 29 

-— Execution — Certi/ied purchaser — Benami -Mortgagee of certified 

purchase! — Protection — Doctrine of constructive notice — Transfer of Piopeity 
Act (IV of 1882), 50CS. 3 and 4l— Civil Procedure Code {Ait XIV of mi), 
sec, 317, (Act V of 1908), sec. b6. 

See Civil Procedure Code ... ... ... ... 342 

COVENANT — Assignment afpersoval cov^^nanf, 

Se Mobto^ge ... ... ... 371 

, — ^ ^Sah with an option of re^purchase — Suit by vendors grandson against 

the vendee’s daughter in-law — Covenant to re-purchase purely personal I] A deed 
of sale witli an option of le-piirchase oontaiiied^the following clause: — I have given 
the land into your possession, if perhaps at any time I require back the land 
I will pay you the afoiesald Rs. 600 and any money you may^have spent on 
bunging the laud into good condition and purchase back the land/ 

In a suit brought 35 years after execution of the deed by the giandson of the 
vendor against the daughter-in-law of the vendee to exercise tho option of 
re-p III chase, 

Meld, that the covenant to re-purchase was purely personal and the suit was 
not maintainable. 

GuRUjrATH Balaji V* Yamanata ... *•* (1911) 35 Bom. 268 

— F^grc^T amounting to covenant to pay year by year — Mortgage with 

interest partly in kind and partly in cash — Intei est when payable* 

See Mortgage «•« ••• «•» 327 

CRSPITOR, NEGLECT OF ^Deposit of mmey -Stakeholder— Valid assignment 
by depositor to hh creditor— Neglect of the creditor to recover— Creditor charge- 
able unth the amount* 

See Stakeholder .•» ... ••• ... ••• 1 

CRIMINAL PROCEDURE CODE (ACT Y OF 1898), secs. 119, 200, 4SdSecurUy 
for good hthaviowi— Discharge by Magistrate— 'District Magistrate ordering 
fresh inguiry — Aceitsed — Discharge— Interpretation,]i^ A District Magistrate 

can, under section 437 of the Criminal Procedure Code, 1898, order fresh 
mtuiiy into the case of a peison « discharged by a Subordinate Magistrate 
under section 119 of the Code. 


VL 1 , 403— .<5 
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Theplirase ‘-anyacensed x^crsou” as used in section 437 not confined in 
its application to a person against ^vllo:n a complaint ba^ been made niider 
section 200 of the Code. It includes a person proceeded undei* 

Chapter YIII of the Code. 

The term discharged ” is not defined in the Code, and tUerc is m? vadld 
ground for dcpai ting in respect of it from the rule of coustruciioii lhai, wlH'n- 
m a Statute the saaie word is issued in dili’ereiit sections it ought to be iritcnprt ted 
in the same sense throughout unless the coutexL in any particular seciion plainly 
requires that it should be understood in a. diftoreiib sense* 

Quecn-E/npressy. Mutasaddi Lai 21 A}h\0^^ K^ng-JEmperor v. 

ud-din (1901) 24 AIL 148, and Qiceeii-Emptesb v. Mona Fima (1892) 1 o 
661, followed. 

Queeu'EmpreSb v. Iman Mondal (1903) 27 Cal. 6o2 and Volu Tayi Animal 
V. Chidamhai'a'selu Ftllai (1909) 33 Mjid. 85, not followed. 

jKJS Baba. Yeshwaijit DnsAi ... ... .. (1911) 35 Bom. 101 

CRIMINAL PROCEDURE CODE (ACT Y OF 189 S), sec. m-O^der to famish 
security — ^Reference hy Magistrate to Sessions Judge — Spshovs Judge to go into 
merits the case.”] In a proceeding under sections 110 and 118 of the Criminal 
Procedure Code, 1898, the Magistrate ordered the accused to be bound over for a 
period of 3 years and referred the case to the Sessions Judge under clause (3) 
of section 123 of the Code. The latter confirmed the order without going into 
the merits of the case. 

Held, that the words of clause (3) of section 123 of the Criminal Proeeduie 
Code, 1898, were wide enough to give discretionary power to the Sessions Judge 
to deal with the case on the merits and pass Ksuch orders as the circuinsttinces of 
the case might require. 

Empeeor V. Amis Bala ... (1911) 35 Bom. 271 

— sp:;c. ISS-— Effect of illeaal 

arrest on iri>al of accused — Extradition*] IVhere a man is in the counny jind is 
charged before a Magistrate with an ofieiice under the Penal Code, it will not 
avail him to say that he was brought there illegally from a foreign country. 

The principle upon which English cases to this effect are basrd underlies also 
section 18B of the Criminal Procedure Code (Act Y of 1898). 

Empeeos V* Yikatak Damodae SataekaPv ... (1910) 35 Bom. 225 

- SEC. 200 — Maghiratc-’-lmiiiiry 

— The case not committed to the Court of Session for njant of siifjicient 
grounds— Appeal against the order — Order reversed hy the Session^i Judge- 
Commitment v)heu to he made — Eischarge of accused]] When a Committing 
Magistrate finds that there is no evidence whatever or that the evidence tendeu'd 
for the prosecution is totally umvorthy of ciedit, it is his duty under section 2l9 
of the Criminal Procedure Code (Act Y of 1S95) to discharge" the accused. 

Whore the Magistiate entertains any real doubt as to the weight or quality 
of the evidence, the task of resolving that doubt and assessing the evidenoo 
should he left to the Court of Session, 

Emperor v. Bavji Mari Yelgaumlar (1907) 9 Bom. L, R. 225, followed ; 
Queen-Empress v, Namdev iSaivaji (1887) 11 Bom. 372, distinguished; and 
Lachman v, Juala (1882) 5 Ail. 161, approved. 

/2V BJi Bai Pabyati (1010) 35 Bom, 163 

' " I — SEC. 4,13— P ractice^Sentencp 

—Magistrate passing 7ion-appealahh sentence— Adding to sentence to make it 
appealable Appeal to Sessions Judge — The Sessions Judge to entertain the 
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appeal and to decide it on merit^*2 ^3agistrate trying a case passed at first 
a non-appealable sentence on the accused, but at the request of the accused made 
an addition to the sentence passed so as make it appealable. When the accused 
appealed to the Sessions Judge his appeal was dismissed on the ground that no appeal 
lay inasmuch as the sentence first passed by the Magistrate was not appealable and 
the addition to the sentence could not be made legally. In revision : — 

EeJdj that the Sessions Judge had committed an error in holding that he had 
no jurisdiction to hear the appeal ; for though the Magistrate had no jurisdiction 
to alter the sentence once passed by Mm, yet for the purposes of the Sessions 
Judge’s jurisdiction, so far as the appeal was concerned, that was the very 
mistake which he was called upon to correct by way of appeal. 

When the appeal was heard again by the Sessions Judge he struck out the 
addition made by the Magistrate in the sentence, and having done that, dismissed 
the appeal on the ground that the sentence appealed from was not appealable. 

In revision : — 

Seldi that when the Magistrate had passed a sentence beyond one month, an 
appeal lay to the Sessions Judge, under section 413 of the Oriminal Procedure 
Code, whether that sentence was passed legally or illegally. 

Held, also, that the Ses«iions Judge being once seized of the appeal, the whole 
appeal became open to his Court, even on merits. 

Empeeoe Xeshavlai* Viechand ... (1911) 35 Bom. 418 

OEIMINAL PEOCEDUEE CODE (ACT Y OF 1893), sec. m-^-Maghtmte-^-Order 
as to disposal of property — On, appeal to the Sessions Court the order left 
untouched — Application to the District Magistrate to revise the order — Jurisdic- 
tion — Notice to the other side — Practice ] In trying a case of theft, a Magistrato 
of the First Class convicted the accused and passed an order disposing ot the 
property pioduced before him. The Sessions Court, on appeal, conliimcd the 
conviction, but left untouched the order as to the disposal of property. An 
application was then made to the District Magistrate to raise the order; and he 
varied it without issuing notice to the other side : — 

Held^ reversing the order, that the terms of section 520 of the Criminal 
Procedure Code did not give any jurisdiction to the District Magistrate to 
interfeie; and that he could only intorfeie as a Com t of Ee vision where there 
had been no appeal to the Sessions Coiiit. 

Heidi also, that the District Magistrate ought not to have disposed of the 
matter without giving notice to the other side. 

Izv MU Laxmak Eangu Eangari ... ... (1911) 35 Bom. 253 

SEC. 565 — Indian Penal Code 

{Act XLY of I8d0), sec. 75 — Whipping Act (IF of 1909), sec. Z^SenUnce of 
whipping only passed on acomed^Order to accused to notify his residence’-- 
Validity of the order.'] Section 565 of the Criminal Procedure Code (Act Y of 
1898) must be strictly construed. The order contemplated^ by the section can 
only be naade at the time of passing sentence of transportation or impriaoomont 
upon a convict. It cannot be made where the Court, instead of passing that 
sentence, passes a sentence of whipping. 

Emfebor «?. FtJLJi Ditya ... ... ... (1910) 85 Bom. 137 

OIJ hy a cdnmrt from Hinduism — Maliomedan Law--- Burden of 

proof 

See JuRisnioYiON * t .. #.* 264 
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CYPRES DOCTRINE — Trust-deed — Application hp trustee.^ to divert funds to 
other ohjects— Trusted s opinion — Tritstees and Mortgagees Powers Act {XXVIII 
of 1866). 

See Trustees and Moetgag-ees Powers Act ggO 

DAMAGES — PLuMl Municipality — Reclamation of the hed of a tank for Alunicl- 
pal Cotton Marhet’-^Pamages caused to plaintiff d goods by sudden and extra- 
ordinary heavy rain-— Suit for damages against Municipality— Burden of proof 
as to negligence in the reclamation ivork—Suit not maintainable— Xk major-— 
District Municipal Act {Bonu Act III of 1901), secs. 50 and 54. 

/S'ee Disteict Municipal Act ... ,.*492 

-^Maxim—kciio ^ personalis moritur cum persona — applies to 

actions in tort— No application to actions where contractual obligation implied, 
by law^ G-ovemiment— Employment of shrof to accept Babashai coins — Shroff' 
accepting Shihhai coins instead — The coins accepted by Mint officers — Loss to 
Government— Measure of damages— Acquiescence or ratification by Government 

Actio pebsonalts MOEiTUE CUM PERSONA ... 12 

DAMDUPAT, APPLICATION OP THE RULE 0¥— Mortgage- Asnqnment of 
mortgage-Transfer of Property Act (IV of 1882), sec. 2 (d).] The fact that 
the pers^ entitled to sne on a mortgage happens by assignment to be a Parsee 
cannot affect the (Hindu) mortgag.r’s right to claim the advantage of the rule of 
damdupatj if it existed when the mortgage was entered into. 

^ It IS not proper to infer that, because it has been expressly enacted that nothin^ 
in Chapter II of the Transfer of Property Act (IT of 18S2) shall be deemed to 
affect any rule of Hindu Law, the Legislature has deprived a Hindu morls’aa’or 
of the protection afforded him by the rule of damdupafc. 

The right of a mortgagee to sue for his principal and interest arising from a 
contract must be taken to be made subject to the usages and customs of the 
contracting parties. 

Jbewanbai V, Manoedas ... (1910) 35 Bom. 199 

DECLAR ilTION, SUIT VOB,— Declaration that an adoption was invalid — Clahn 
valued for CouH fee purposes at Bs, UO— Court Fees Act ( FJ/o/l870), 7, 

etW, ^fo-cl. {c), {a)— Property exceeding Es. 5,000 in value— Inrisdiction 
—Subordinate Judge of Second Class— Bombay Civil Courts Act iXIV of 1869), 


See JuEisnicTiON ... , 

DECREE arbitration out of Court — Power to order payment by instal 

ments—Dehkhan Agnculturisid Belief Act {XVII of 1879), secflbB. 

/See Dekkhan Agriculturists’ Relief Act ... 

Civil Froeedure Code (Act V of 1903), Order XX f BUel- Decree- 

Payment of monpy ordered in a decree— Payment ordered on a flvcd date— 
Delay tn making payment info Court otcing to closing of the Court— Payment on 
the opening day— General Clauses Act (X of 1897), sec. 10- Practice. 

CiTiL Procebube Code 

7 -— of the compromise opposed to law— Public policy— 
Tnstalnmnts— Default— Payment of whole sum—Dekkhan Agriculturists' Belief 


... 264 


SIO 


35 


Act {XVII of 1879), sec. 15R, cL ( 2 ). 

Dekkhan Agriculturists’ Relief Act ... ,,, 190 

— ‘--^DeJekhan Agriculturists' Belief Act (XVII of 1879)— nf 
agrmlturut— Status— Smt by mortgagee to recover possession— Prayer for pay 
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ment of interest at certain rate — JPajment of principal and inter Payment 
of interest at certain rate till the ftlneipal is douMed — Oontr actual relation 
not superseded by the decree — Redemption suit — Aocoimts. 

See Bekkhan Aqeictjltubists’ Relief xIct ... ... 234 

DECREE — Execution, 

xSee Civil Peoceduee Code ... ... ...516 

* Execution — Attachment —Application to raise attachment by a third 

person — Court declaring lien in kisfavoicr — Property sold subject to lien — Third 
party suing the auction-purchaser for amount of lien — Auction-purchaser can 
question the existence of lien— Civil Procedure Code {Act XIV of 1882], secs. 

^282, 287. 

See Civil Pkooeduee Code ... ... ... ... 275 

— '--Execution — Successive applications to execute decree — First darlchasi 

made during the pendency o( the previous darkhast — Decision on the Jrstdarkhast 
does not operate as res judicata if a new darkhast filed loithm time of the disposal 
of the previous darkhast] A decree obtained in 1898 Tvas, after three inter^ 
meaiate applications to execute it, sought to be executed in 1903. This applica- 
tion was ordered by the Subordinate Judge to be proceeded with : and his order 
was confirmed on appeal by the District Judge on the 2ud August 1905. In 
the meanwhile, in 1904, the decree-holder filed another darkhast to execute the 
decree ; but it was rejected by the Subordinate Judge as barred by limitation. 

This order was not appealed against. The present darkhast, filed in 1907. was 
held to be barred by res judicata in virtue of the decision on the darMa&t of 
1904. On appeal ; — 

Beld» reversing the decision, that the right of the decree-holder to proceed in 
execution on the strength of the appellate Court’s order iii his favour conld not 
be affected by the order of the Subordinate Judge passed in the darkhast of 3004, 
hecaoss the latter was the order of a lower Court and it was passed in a darkhast 
which could not have legal validity so long as the darkhast of 1903 was kept 
alive by proper proceedings. 

Balkeishna Wamjitaji V* Shiva Chima ... ... (1911) 35 Bom. 215 

Execution proceedings — Decree in Baroda Court — Transmission to 

Bombay Kigh Court for execution — Applicaivm to execute — lAmitaiion — Civil 
Procedure Code (Act V o/1908), sec. 48, and Sch Order XXL 

See CiYiii Proceddeb Code «.« ««« ... ... 103 

,^ . —m ^...^^Lnterest, award of. 

See Civil Peooeddee Code ... ... ... 255 

— . — ’Limitation Act {XV of 1877), Arts. 142 and 144 — Suit to recover 

possession— Dispossession— -Discontmuance of possession — Possession as agent 
of minors-^Dceree by the minors on attaining majority against the agent for 
possession of the property— Decree not executed and barred by limitation — Agent 
wrongfully dispossessed by a third person — Money decree against the original 
owners— Decree-holder seeking to attach property — Adverse possession — Civil 
Procedure Code {Act XIV of 1882), sec. 283, 

See Limitation Act 

— — Mortgage — Consent decrees between mortgagors and mortgagee — Joint 

management — Equal division of rent and produce— Prohibition against parti- 
ti.on— Mortgagee competent to" grant Mirasi lease — Mmigagors to get one-Jourili 
of the nazaiana {present) — Bights of the mortgagors conveyed to the mortgagee — 
Mquitable mortgage by mortgagee— Settlement by mortgagee in favour of Ms 



xxsviii 


GENEEAL INDEX. 


Page 

rslaiions — Suit hy equitahU mo-ytqagee— Ba'caiifion — Aiict/on pu-^^chaser put ip 
possession — Suit by donees vuth-r tlie setllcmePi — D^mees e^ititled to po^sn'^slon — 
Rights of the parties io he worbed hy a micoMe settUhieut or hy a suit — Si'H hy 
represent ativrs of (niction fvrcliaser to recover onc-foivitli shore by paHliion — 
Rlainliffs eriifled to posscrmoii of the shore £/.<? teponds-ln-rornown — Mirost 
lease hy mortgagee's a^sigrcu tnfhout mortgogors cG?ise7il — Lease not io can re 
for the hed^ft of the assiyaec. 

SeelloLim^GE ... ... ... .. Hvl 

DECREE — Mortgage — Laecrtion sale — PioceeOs iro'iVTjicient to satisfy decree — 
AUachnertt of •nio'ityagor s other property comprised in )edempfion decree for ^he 
recovery of the halmiee — Property attaJitd to he sold — Transfer of Propo'y 
Act {IF of 1883). s< 2 c. m—Gwil Procedure Code {Act V of 1908), Order XXAaV, 
Rule 14 . 

See Civil Pkocedure Code ... ... ... 2 IS 

DEFAMATION, SUIT FOE — Woman plaintiff — Application for secvrlty for costs 
— Court's discd'etiou — Civd Procedure Code {Act F of 1903), Order XXV, 

Rule 1. 

Sec Civil Procedcre Code ... ... 431 

LFX }JA\f2--Gomp-rorfdse — Decree in terms of the compromise — Application for 
decree — Terms of the compromise opposed to laiu— Public policy — Instalments — 
Payment of whole sum — Dehkhan A gricultn^'ists' Relief Act {XVII of 1879), 
sec* loi?, cl* (2). 

See Derkiian AGiiicuLTrsisas’ Rhlief x\ct *«* .wq •«» 190 

DEFICIENT COC'DT-FEES™Cu77 Proadvre Code (A^t V of 1908), sGr. 11— Res 
judicata. — Dccisioii of suit on merits hut its ihtfnlBS^djor not paying the 

deficient Court-fees — Second suit por trial on same meritso 

See Res iudtoata ... ... 3S 

DEKKIIAN AGRICULTURISTS’ RELIEF ACT (XYII OF 1879)— Wife of an 
ognculturlst — Status— Suit hy mortfjagec to recover possession — Prayer for paij- 
menl of pruicipal aiid interest at certain rate — Decree — Payoient of pidncipal 
and interest — P ay me nt of interest ot curtain rate till ‘^>a pAnPra? ;%• 

— Contractual relation not supefsedudhy the deci^ee— la ••>.'npA> ,P > 

Under the provisions ol: the Dekkiian Agriculturiscs’ il* A^.1 {WW n' i 
the wife of an agriculturist cannot cl uni to bo an agriculturist. 

A decree obtained by a mortgagee in the year 1867 to recover possession of 
the mortgaged propeHy set out that the plaintiJf (moiTg^igoe) was suing for posses- 
sion of the mortgaged land with a prayer that until pofsession should be delivered 
over, or until the mortgage moiioy was paid oIT, interest should be uwaicled at the 
rate oi 2 per cent, per incn''ei3i. The decive then ordered that the mortgagor 
should pay to the pUiiih if (mortgagee) Rs.bOO and interest, Rs. 27, in respect 
of his claim. Until j[>ajineut of the moneys, or untj] the principal is doubled, 
icteresl should be paid at the rate of 2 percent, per mensem from SOtli July 
1867 ; and until payment of the niorej's the land rncrtgiiged, w'hioh wjis asked for 
in the suit, should be banded over accoiding to agieement. And the defendant 
should redeem the land by paying the piaintllFs money,” 

Subsequently the mortgagor having brought a suit for redemption and 
account.^, it was contended that the plaintiff’s right to have accounts taken, from 
the mortgagee in possession was lost by reason of the -aforesaid decree. 

that tbo terms of the decree did not deprive the mortgagor of a right 
lo accounts. The decree did not supersede the contractual I’elation, but by 
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putting tlie mortgagee into possession merely carried out the terms of the con- 
tract which for the rest it preserved and kept alive. There was no foieclosure 
either in fact or in intention, and it was in his capacity as mortgagee entitled 
by the contiact to possession that he was pui into possession by the said deciee* 

Eadhabai V, Eamchandea Vishktj ... ... (1910) 35 Bom. 204 

DEKKHAhT AaBIGULTURtSTS’ RELIEF ACT (X7II OF 1870), sec. 3, 

EAPL. (b) — Aqut'uiiuristy definition — Assignee of Government 'imtnnei not an 
agncnltyrist.'] The income deiived from tenants by an Inamdar which is to a 
certain extent attributable to the fact ihat he is the assignee of Government 
levenue and, theiefoxe, does not have to pay over a portion of that income to 
Government hut may keep it for himself, cannot he taken into consideration in 
estimating whether oi not he earns his livelihood wholly or principally by ^igri- 
cnlture, and therefoie is not an agriculturist within the meaning of the liekkhan 
Agriculturists’ Relief Act (XVII of 1879). 

Kashinath Ramchandra V, Vustayak Gangadhab (1911) 35 Bom. 266 

gEc. lOA— 

Rede'injqtion suit — Sale in realiig a mortgage-^ Evidence cf oral agreement 
varying the %oritten document — Evidence Act (/ of 1872), sec, 92, pro, J.] The 
plaintiff brought a redemption suit under the provisions of the Dekkhan Agri- 
cultuiists’ Relief Act (XVII of 187^1) alleging that the deed which he had 
executed to the defendant, tliongh on its face a deed of sale, was in reality only a 
deed of mod gage, the defendant having promised at the time of the execution of 
the deed that he would allow redemption on payment ot the money advanced. 

The defendant replied that the transaction was sale. 

The First Class Subordinate Judge of the Dharwar District to which section 
lOA of the Dekkhan Agriculturists’ Relief Act (XVII of 1879) was not extended 
found on the evidence that the deed passed by the plaintiff was not proved to 
be really a moitgage and dismissed the suit. 

The plaintiff appealed urging that the pioper issue in the case vas as to 
whether the sale-dee I was not obtained or induced by the defendant by me ms 
of fraud or misrepresentation within the meaning of proviso I ot section 92 of 
the Evidence Acl (I of 1872) and pr lyed for a remand. 

Heldf confiiming the decree, that the plaintiff sought to make a new case in 
appeal m so tar as ho endeavoured to base his case, not upon a sepaute oral 
agreement, but upon some fraud which would invite the appliution of proviso I 
of section 92 of the Evidence Act (I of 1872j, 

lleldi further, that in the districts to which section lOA of the Dekkhan 
Agriculturists’ Relief Act (XVII of 1879) was not exteided, it was not open to 
the Court to enter upon a defence which consisted of an alldgation of an oral 
agreement varying the written contract. 

Dagdn v. Nana (1910) 35 Bom. 9*3, and Sangira Malappa v, Bamappa 
(1909) 34 Bom. 59, follow’-ed. 

BalMshen Das v. If. F- Leggc (1899) 22 All* 149, referied to. 

SoHAHA Basapba u, Gapigeya Xornata ... ... (1910) 35 Bom. 231 

— — SEC. 13, OB. 

— Oivll Procedure (Jode {Act ElY of 1882), see. 2>7A~^Okdl Procedure 
Code {Act Y o/1908) reualing see, %blA-^Efeei of the repeal^O&nstrueUon of 
statute* 

SrATUM, coKSTBDcrioN OF ... ... ... 307 
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BEKKHIN AaBIOULTUSISTS' RELIEF ACT (XYII OF 1879), sec. 15B— 
Power to order payment by instalmenis-^DeGree— Award on arbitration out of 
Courts A decree was passed in terms of an award wliicli was arrived at on 
arbitriitioa out of Oourij. On proceedings being taken to execute the decree, the 
judgment-debtor applied to the Court for an order to make the decretal amount 
payable by instalments under saction loB of the Dekkhan Agriculturists* Relief 
Act, lb79 : — 

Heldj that the Court had no power to make any order as to instalments under 
section 15B of the Dekkhan Agriculturists* Relief Act, 1879, which did not apply, 
inasmuch as the application to file the award was not a suit of the description 
mentioned In section o, clause (y), of the Act. 


Mohan v. Tuharim (1895) 21 Bom. 63 and Gkulam Jilani v. IvIvJmnmad 
Jpasmn (1901) L. R. 29 1. A. 58, commented on. 

GoviNDiiAO Naehas Ambalal Mohahlal ... (1911) 35 Bom. 310 

SEC. 15B, CL. 

{^)-----C()mpronilse—-I)ecree in terms of the compromise — Application for decree — 
Terms of the compromise opposed to law — Public policy — Instalments — 
Default— Payonent of toliole A suit brought against an agriculturist- 

defendant to recover money by of mo‘»*tgngcd property wms s'^ompromised on the 
i\ut the defendant sb mid pay ilm a-nouiit in c-qnal annual insialmeiii-jj and 
that on failure to pay any two hisiidmcnis the idinnliff shordl be at liberty to 
realise the whole of the balance by sale of the entire mortgaged property through the 
Court, The compromise was brought before the Court -with a view to obtain a 
decree in its terras. The defendant, when examined by the Court agreed to be 
bound by its terms which w^ere explained to him. The Subordinate Judge, 
however, felt doubt as to the validity of the compromise ; and referred for 
opinion the following "wo questions to the High Court: (1) whether the com- 
promise was lawful although it provided th it in default of the payment of two 
instaimeuts the plaintilf should realize the whole balance due by sale of tho 
entire mortgaged prop rty, such xu’ovision having been opposed to section 15B, 
clause (2) of the Dekkhaxi xVgriciiiturists Relief Act, 1879 ; and (2) whether the 
Court was bound to pass a decree on a compromise of this character. 


Hehl, that the term “ that in default of payment of two instalments the whole 
mortgaged property shall be liable to sale ” was contrary to the public policy as 
declarcHl in section loB, clause (2) of the Dekkhan ‘Agriculturists* Relief Act, 
1879 *, and that, therefore, it was not competent to the Court to pass a decree 
which would be in conflict witb the statutory provision. 


Held, further, tliat the mere fact that the defendant though apprised of the 
terms of the comproimso agreed to it, did not invest the Court with jurisdiction 
to pass u deciee to carry out the compromise. 

KisiUi^OAs SmvBAM Maewadi V . Rama Rama Yrii ... (1910) 35 Bom. 190 


DEPOSrT~--//ei.95a?K7 depositing money in wlfes name m Ills shop— Interest allowed 
omr the amount— Depositee allowed to wlthdraio— Husband achnowhdginq 
tiust— Creation of trust— Trusts Act {11 of secs. 5 and Transfer of 
Property Act (IF of 1882), sees. 5, 54] D. made a credit entiy of Rs. 20,000 in 
his books in the name of Ms wife H. carrying interest at per cent. The entry 
wa« made on the Ist November 1891 as of the 30th Xovember 189D. The amount 
of Hs. 20,000 was treated as belonging to H. in the Sarmya (balance sheet) in the 
book (account book of deposits, &c.), and in the Vya/avahi (interest 
aeeoant book). In Hovember 1895 H., on the occasion of her going on pilori- 
from the acoount, H. died on the and March 1901.- 
On the 20bh Jnly 1901 D. wrote a letter to his four daughters by H. sarins that 
i* money above referred to was given by him to H. as a gift, that the four 
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daughters liad equal right to take money, but that it was to he divided after his 
death. In February 1903 D. debited the whole amount to H.’s account and 
credited the same to the soxis of M,, one of the daughters of D. and H. This he 
confirmed by his wili which he made shortly afterwards wherein he stated that the 
money was alwaysjiis own and never belonged to his wife H. After D.’s death, 
which took place in March of the same year, the three remaining daughters of 
D. and H. sued to recover their share of the money : — 

Meld, that the plaintiffs were entitled to recover their share in the amount. 

by Chaintdavaeeiaii, J., that the circumstances proved showed that D. 
intended a trust in favour of liis wife H., and that that trust was carried into 
effect legally by him. 

Meld, by Heaton, J., that there was no trust, hut that, in the circumstances 
of the case, D. conferred on H. a right to the money though he did not actually 
give her money, and this right he by his own acts "and words made perfect by 
those means which were appropriate to the puipose. 

Bai Mahaicore Bai Mangla ... ... (1911) 35 Bom. 403 

DEPOSIT — StaJceholder — Valid assignment hy depositor to his credifor — Nefjhet 
of the creditor to recover— Creditor ohargedble with the amoHJot.] Where money 
deposited with a stakeholder was validly assigned by the depositor to his creditor 
in satisfaction of his debt and the creditor, being able to recover the amount so 
assigned, neglected to do so, he "was chargoahlc with the amount, 

Ganpatrao Balkbishna His HictKKEss the Maharaja Madiiaveao 

SiNDE ... ... ... ... (1910J 35 Bom. 1 

DISCBETION — Presidency Towns Insolvency Act (III of 1909), secs 25 — Protection 
order --^Previous decisions on applications for interim orders — Practice. 

Presidency Towns iNsoLi/ENcr Aut ... ... 47 

Bait for defamation — Woman plaintiff— Application for seciiriig 

for costs — Cmll Procedure Code (Act V of l&OS), Order SXV, Bide i. 

Bee Civil Procedijiie Code ... ... ... 421 

DISMISSAL OP SUIT — Civil Procedure Code (Act V 0 / 1903), .sec. 11 — ^Res judicata 
— Decision of first suit hat its dismissal for not paging deficient Court-fees— 
Second suUfor trial on same merltSo 

iSee Res JUDICATA ... ... ... ... 38 

1) IS POSSESSION (iKV of 1877), Arts. 142 andl<i4i — Buitto recover 
possession— DisGontinUanoe of possession — Possession as aji agent of minors — 
Decree hy ike minors on attaining majority against ihe agent for possession of 
the property — Decree not executed and barred hg limltatmi — Agent wrongfully 
dispossessed hy a third person — Money decree against the original owners — 
Decree-holder seeking to attach property— Adverse po^sessiun — Civil Froced'ure 
Code (Act XI r of 1382;, 283. 

Bee Limitation Act ... ... ... ... 79 

DISTRICT MAGISTRATE, POWERS OF. 

Bee Criminal Procedure Code ... ... 253 

DISTRICT MLLXICIPAL ACT (BOM. ACT III OF 1901), secs. 3 (7), %—WoUce of 
new huildings — 'Eeaonstructhig side wall of a house on its old foundation not 
necessarily new building — Building, interpretation of] The accused owned a 
house, one d the side walls of which had fallen down. He rebuilt it on its old 
foundation without having previously obtained xiermission of the Municipality. 

B' 14;03"“*"6 
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He was tBerenpon cBaiged, tinder section 96 of tlie Bombay Bistiict Municipal 
Act (Bom Act III of 1901), for having erected a bnilding witliout permission of 
the Municipality — 

Seldf that the accused committed no offence under section 06, for it could not 
be said as a matter of law that the material re-consti action of i small wall must 
constitute the “ erection of a building 

Emperor r* Kalehhan Sardarkhan 35 Bom. 236, distingnished. 

Ter Curiam, — ^Tt is recognized in England to be a rule with regaid to the 
effect of interpietation-ckubes of a compiebensive nature tbit they are not to be 
taken as strictly defining what the meaning of a word must be under all 
circumstances, but merely as declaring what things may be comprehended within 
the term where the circumstances require that they should. 

The Queen v. The Justices of Cambridgeshire (1838) 7 Ad. & E. 480, Meux v. 
Jacobs (1875) L. K. 7 H. L. 481 and Mayor, eto^, of FonUm^uth v. Smith (lh85) 

10 App. Cas. followed. 

Empehos V. B» H, BeSouza ... 1 911) 35 Bom. 412 

BISTEICI? MUNICIPAL ACT (BOM. ACT III OP 1901), seos. 50, 64r-‘MuhU Muni^ 
cipahty — Meelamcbtion of the bed of a tank for Municipal Cotton Market^ 
Damage caused to plaintiffs goods by sadden and extraordinary hemy rain — 
Smtfor damages against Mu nicipahiy— Burden of proof as to negligeme in the 
reclamation work — Suit not maintainable — ^Vis ma3ou 

The Ilabli Municipality, a body corporate under the District Municipal Act 
(Bom Act 111 of 1001) took steps to provide a Municipal Cotton Market and 
they selected for that purpose a site of a large and ancieufc tank which had largely 
silted up. The southern boundary of the tank was an erabinkment. In leclaiming 
the bed of the tank, the Municipality utilized apart of the embankment and 
made provision to prevent the flow of wa^er. In the month of June 1907 thcie 
was a sudden and exti aordinaiy heavy rainfall at Ilubli which practically 
overfiooded the whole Municipal area and a quantity of goods in the plaintiffs* 
Ginning Factory ivhieh was to the south cf the tank was washed avay oi damaged. 
Thereupon tlie plaintiffs brought a suit against the Municipdity to recover 
damages^ alleging negligence on the part of the defendants in Cuiriying out the 
reclamation work. The dctcndaiitb denied the plaintiff nllegition aiidanswoied 
that the damage to the pkliitiifs* goods was the result of the abnormal heavy r«ini 
in Juno 11)07 and that no precautions on the put of the defendants could have 
averted the damage. 

Held, that the suit was not maintainable. The onus of proof of negligence 
lay on the plaintiffs, and if the neglect in the execution of their statutory 
powers and duties was not brought home to the Municipality, a suit ugalns'D 
them must fail as being unsustainable in law, ho v. soever great ‘"the damasre the 
plaintiffs might have suffered from the extraordinary flooding uncontrolied by 
the (Id tank dam, 

Rao, d : -Ihe damage was inainly, if not wholly aitubntable to che extra- 
orrhr.ary fuU of riiu It was an occiirrciiee in the natuio of vis major for which 
ihe defendants were not responsible, 

MuxiciPAETrY OP iluBEi V. Lucus Euste iTio Pialli ... (1911) 35 Bom. 492 

^ ^ ^ ^ ^ — Municipality — . 

TermisMon oj ihe Munimpahty^BxuUing a wall ichkh had fallen down--- 
M-bsiuee of permission— Maicrud reconstruction— JE-rootma abuiidinq'] The 
jveciuod apt.Iiod to the Municipality on the lOth April 1910 for leave to 
raconstracE a wail of his house which had fallon down. Under sub-seoUon 4 
ot section 90 of the Bombay Municipal Act (Bombay Act III of 1901) the 
Mumeipaiitv liad one month within which to make known their decision : and 
on Ihe I3th May they muod an order to the accused prohibiting him fi-oin making 
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ilie reeonstriiction. In tlie mean while, on the llih May, the accused reconsti noted 
the wall He was, therefore, prosecuted under section 96 of the Act for having 
ivconstrueted the wall without the permission of the Municipality, but the 
Magistrate relying on the case of v. Tip f ana (188S) KatanUl’s 

ITn. On. Oas., p. 402, acquitted him. On appeal : — 

He'^d^ leversing the order of acquittal, that the acused had elected a buihling 
within the meaning of section 96 ot the Bombay District Municipil Act, 1901, 
since the lebuildmg of the whole wall which had fallen down was a material 
reoonstiiiction or an erection of a building as dehned m the explanation to 
the section. 

Quecn^^mpre^? v. Tbppana{X%^%) Eatanlal’s Un. Ori. Cas,, p. 402, is not an 
authority under the new Act. 

Empcroe V, Kaolkiun S iRBAEiviiAH ••• (1910) 45 Bom. 236 

DOOUMBNT — Evidence of oral agreement varying the written document — JEJoidence 
Act {I of 1.%^^)) 92, pro I — jR>edemptiofi suit — Sale in reality a mortgage 

’—DehMan Agriculturist^ Relief Act {XVII of 1879), see, lOA. 

See Etidence Act ... ... 231 

donee, alienation by — Gift hmdened with an ohhgation — Bsstricthns on 
alienation,'] When it is doubtful, whether a deed embodie'^ a complete dedica^ 
tion of property to a religious trust or merely cieates a gift of that propt^rty, 
subject to an obligition to perform ceitain sei vices, the question should be 
decided by rt=‘ferenco to the de d itseli. In tbe foimer case the property would 
be malienablo and m the latter alienable, subject to the obligation, and notwith- 
standing lestrictions as to selling or mortgaging the said property. 

Dassa Eamchaistdea Narsima ... (1910) 35 Bora. 156 

DOWER — Fai/ment of prompt dotosr — Restitution of conjugal rights — Oonnmma- 
tion of marnage'^Smt for prompt dowernot premature hefoi e consummation^ 
Mahomedan Lmo, 

See Maiiompdan Law ... ... ... ... ... 3^0 

ejectment — Of tre^passer^ — Suit relating to puhlic religious property — Party 
of suit — Joinder of parties — Practice and procedure — Qiml Procedure Code 
{Act XIF 0/1882), sec, 5d9. 

See CiTii. Peocedtoe Code .. ... ..470 

— — -- Redemption suit — Second suit in ejectment — Res judicata— 

— discretion — In ejectment suit a deereefor redemption, can he passed — Piachce 
— Civil Procedure Code {Act V o/19u8), sec, 11, explanation IV, 

See OiTiii Peocedijeb Code ... ... ... 507 

ESTOPPEL — Evidence Act (Jo/1872), sec, W^-^Acquiescence-^Both parties equally 
conversant With true state of facts '--Vague aUegatiom — Real controversy to he 
ascertained by the Judge*] Where parties make vague and loose allegations, 
it is always essential to the conect determination of ^ the suit that the real 
controversy should be ascertained by the Judge by questioning their legal advisers 
as to what is exactly their position m the matter. 

Wheio both parties to a suit are equally conversant with the true state of facts, 
it IS absurd to refer to the doctrine ot estoppel. 

In the year 1871 Government granted to the defendants' predeeessor-in-title 
a certain plot of land situate at Dhaadhuka. The grant expiessly stated that 
strip of land belonging to Government vras the southorn boundary of the plot 
so granted. This statement was lepeated in the mortgage-deed executed by 
the defendants* predecessor-in-title to the defendants themselves m the year 1893# 
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In tlie year 1895 tlio defendants purcliased tlie said plot and enzv d died on the 
strip by extending their building on it. Thereupon the Secretary of State for 
India in Council brought a suit against them, to recover possession o I* the rip 
after removing the defendants’ encroachment. The suit was brought in the 
year 1908 . ^ The defendants’ plea was that they were in possession and enjoyment 
for a long time and consequently there was acqaie.scenoe and estoppel on tbo part 
of the officers of (xovornment and Dhaudhiika Municipality and they wished to 
lead evidence to prove their plea, 


^ Beld, that the defendants’ title-deeds having brought to their knowledge ihu 
title of the Government the doctrines of estoppel" and acquiescence were not 
applicable, and the suit was governed by sixty years’ liuiitaiion, the G-overumenl 
being a party to it. 

Kakciioblal YA.NDUA.VATSinA.s ??. The Seoeetaiiy of State for India in 
COTTNCIL ... ... ... ... ^OIO) 35 Bom. 182 

ESTOPPEL BY JUDGMENT — Sfdt a llahoniedmi to recover a foTtloii of a 

horisG-^Prior suits toiih respect lo oilier judicata— 6? 

estoppel hp judgment in suit commenced after the glft-^Frlvitu in estate-- 
Misjoinder of causes of action— Civil Frocedure Oude (Act XIY of 1882 ) secs. 

13 , 4.4 ( 5 ). 

Sec Civil Procedfee Code ... ... 907 
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EYIDENCB Subordinate J^udgc—Fersoiial vieiv of disputed preMisos- 
tion of Gv Ido nee based on the personal vieto—Frachce* 

See Peaotice 

EYIDKXCB ACT (I ^OP 1872), sf/j. Jurisdiction— Court— Consent of the 
purtus as to jurisdictioyi—Suit of value heifund the jurhdiction of the Court- 
Trial of suU— Jurisdiction cannot be guGstioned'in appeal.] The plaintiffs 
filed a suit for partition in the Court ot the Subordinate Judge, First ulass 
valuing their claim at an amount which made the suit tnabie by that Court alone 
Ihe Judge, howevor, made oyer the trial of the suit to ihe Joint Subordinate 
In the hitter Court, neither party raised any objection on the around 
of junsdietion ; nor was any issue raked relating to it. The trial proceeded on 
ments iaudadecreewaspass^infavonrof plaintiffs. The defenkut appealed 
to thelowerappeUate Court, whore he, for the first time, raised the questk of 
jurisdiction on the streu^h of the market value stated in the pknb The 
objection was overruled. On appeal:— ^ 

jnStohion! ™ •letemiined the 

, further, that as neither party raised mv oc j j c 

jurisdiction in the first Court, and as they by their Conduct and kli +"1 

the market value to be of the amount sulhmoirt to t'L i- 1 ■ ^ treated 

they dispensed with proof on tbo question by theirTa 1 to the Court, 

principle of lau' laid down in sectwii 58 of the Inlau thus the 

ni’ilSie'SrTta .r’’® ?“• «*'>■ 

prevent pai'ties from waiving inquiry by tlie Court ^ lyisdiction. It does not 

(latermmation of the question ns to jurisdiction « W It t^ ^ necessary for the 
iacts to be ascertained. ^ » W'lieie that question depends on 

Jo8BA™..Tbakci8CoA™nio (1910) 35 Bom. 24 
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EYIDENOE ACT (I OE 1872), s^ec. 91 — llortgage — Third, person rerlcemlpc/ the 
mortgage at mortgagor^? desire-- Sale by mortgagor of his rlghis— Sale-deed 
iinregisiered — Sale-deed ooidd be looked at for erldcnoe of payment of money. 

See Limitatiost Act ... 433 

y^c. 93, -pno. l--I)eklcltan Agricnllurisls^ Belief 

Act {XVI 1 of 6‘j<A lOA — Enicniidioth suit — Sale in reality a moHgage — 

EVulenee of oral agreement Xiarying the written dooamentJl The plimtiil broiig’ht 
a I’edempfcion Uxicler tlie provisions of the Dekklian Agriculturist* ilelief 
Act (XVII of LS79) nlleging that tlie deed ^vliich he had cseeiited to the dcfeiKlant, 
though on its face a deed of sa-o, was in reality only a deed of mortgage, the 
defendant having promised at the time of the execution of the deed That he 
would allow redompiion on payment of the money advanced. The defendont 
replied that the transdctioii was sale. 

The First Class Subordinate Judge of the Bharwar District to which section 
lOA of the Dekkhan Agriculturists’ Kelief Act (XYII of 1879) was not extended 
found on the evidence, that the deed passed by the plaintiif was not proved to 
ne really a mortgage and dismibsed the suit. 

The plalntiif appealed urging that the proper issue in the case wis as to 
•whether the sale-deed was nob obtained or induced by the deien'lant by means 
of fraud or misrepresenlatioii widiin the meaning of proviso I of section 93 of 
the Evidence Act (I of 1872) and prayed for a remand. 

Seld, contoiing the decree, that the plaintih sought to make a new case in 
appeal in so far as he endeavoured to ]3ase his case, not upon a separate oral 
agreement, but upon some fraud which would invite the application of 
proviso I of section 93 of the Evidonce Act (I of 1872). 

Reldi further, that in die districts to which section lOA of the Dekkhan 
Agriculturists’ itelief Act (XVTl of 1379) was not extended, it was nob open to 
the Court to enter upon a defence which consisted of an allegation of au oral 
agreement varying the written contract. 

Dagdii v. Xan% (1910) 85 Bom. 03 and Sangira Malappa v, Bamapfia 
(1909) 3 i< Bom. 59, followed. ^ ^ 

Balkishen Das v. TF. /A Lerfge (1899) 33 All. 140, referred to. 

SoMANA Ba&appa Gadioeya Xornaya ... (1910) 35 Bom. 281 

■' _ ■•—■SEC. 92, PRO. J.'— Sale-deed, — (Jontempovaneous agree- 

ment— Admissibility-- Fraud.'] A desired to set aside an ostensible sale-deed 
by proving that !i roprosentation, agreement or promise was made to him 
at t}:e tmie of oxcoulion Hat the deed would not be enforced as a sale-deed, 

JTeldy no evidence of such a represeniation, agreement or promise could be 
admitted for this purpose. 

Baitooy. Bamchandra (IQOh) 30 Bom. 119 and Keshmrao v. Bana (1906) 

8 Bom. L, It. 287, followed. ' 

DAeuTJ VALAD Sauu n . Naya valad Salu ... ... (1910) 35 Bom. 93 

. SEC. W^— Estoppel — Acquiescence — Both parties 

equally conversant with true state of facU — Vague allegations — Beal con- 
troversy to he ascertained by the Judged Whore parties make vague and loose 
allegations, it is osscniial to the correct determination of the suit that the real 
controversy should be ascertained by the Judge by questioning their legal 
advisers as to wliat is exactly their position in the matter. 

Where both parties to a suit are equally conversant with the true state of 
facts, it is absurd to refer to the doctrine of estoppel. 
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In the year 1871 Government granted to tlie defendants’ predecessor-in-titlo 
a certain plot of land situate at Bhaiidhtika^ The grant expressly btated that a 
strip of land belonging to Government was tbe soutbeiii boundary of the plot so 
granted. This statement was repeated in the mortgage-deed executed by tb© 
defendants’ predecessoT-in-txtle to the defendants themselves in the year* 189 o. 

In the year 1895 the defendants purchased the said plot and encroached on the 
ship by extending their building on it. Thereupon the Secretary of State for 
India in Council brought a suit against them to recover possession of the strip 
after removing the defendants’ enci’oachment. The suit was brought in the 
year 1908. The defendants’ plea was that they weie m possession and enjoy- 
ment for a long time and consequently theie was acquiescence and estoppel on 
the part of the officers of Government and Dhandhuka Municipality and that 
they wished to lead evidence to prove their pleas. 

Mddf that the defendants’ title-deeds having brought to their knowledge the 
title of the Government, the doctrines of estoppel and acquiescence were not 
applicable, and the suit was governed by sixty years’ limitation, the Govern- 
ment being a party to it. 

Bai^chodXiai:. Yaj^dhavaxdis «j. The Seobetaby oe State eob India in 
OoUNCID • •• ••• ... (1910) 86 Bom. 188 

EXECUTION — Goiirt*sah — Oertijicd purchaser — Benami — Mortgagee of certified 
purchmer-^^Froteciion — Doctnne of comtrucUve notice — Transfer of properig 
Act (IF of 1S82), «cC9. 3 md 41 — Qmil Froced ure Code (Act XIY of 1882), 
sec^ 317, (Act V oj 1908), sec 60. 

Omn PEoCiDiTEE Code ... ... ... 842 


..-I—.—. Decree — AUachnent — Application to raise atiacJiment hy a third 

perhon^Court declaring hen inhis favour — Fropertij sold subject to Ik n-^Thir 1 
party s^ing the aucthou-purchaser for amount of Hen '-'Auction,’- purchaser can 
question the evkienae of Hen—Oiml Frocedure Code (Act XIV of 1882), secs. 

282, 287. 

8ee Civiii Peocedube Code ... ... ... ... 275 


— . — Decree — AUmImeiu of property — Transfer of execution proceedings 

to ColIecloT — Vroperty rc’-atinched under atiotb r decree between same parties— 
Second execution proceedings transfewd to Collector — Claim under the first dcciee 
satisfied hy rompronilsc— Collector ashed to return the DamlcJiast as disposed — 

J udgwent^dehtor alienating the property — Claim for ratable disLrihuHon under 
amiher decree -Claim enforceable under the attachment — Bills of Sale Act, 1878, 
sec^ 8—FracLke—Civd Frocedure Code (Act XZFo/1382), secs, 270, 295, .320, 
325 ^. 

See CiviD PiiocBDEBE Code ... ... 5£g 


-Decree — Award 07i 


turists^ lidief Act (XVII qfl879), see. 151?. 

See Dekxkan AoEicirDTURisTs’ Eeliee Act 


ar bar avion out of Court — Dele khan Agricul 


310 


^Decree— Successive applicMlons to erecute decree-— -First davhhast 


vu a rtiouuts Cjfioree—’.r irso aavxnasv 

’UtOde duvitig the p-mdency iff th-e -preobouft omrlchfist — Decision on the first darhhast 
does not operate as res judical a fia new darhhast fled 'within time of the disposal 
of the previous dharjehas o 

See l>roECE ... ... ... ... 245 


-Dearer in Baroda Court- 


. --Transmission to Bombay High Court for 

executio'n — Applmation to execute — limitation— Civil Procedure Code (Act V of 
1908), sec. 48, and BcL I, Order XXL ' 

Bee CiviD PBOCEDHiiE Code 


103 
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EXECUTION— on mortgage — Bah of property — Proceeds insi^fflcient to 
satisfy decree — Attachment of mortgagor's other property comprised in redemp* 
it on decree for the recovery of the balance — Property attached to he sold — 
Transfer of Property Act (IV of 1882), sec* 99 — Civil Proeedufe Code (Act V 
of 1908), Order XXXIV, Bide 11. 

/S'ee Civil Pbocedcjeb Code ... ... ... ..248 

Porfeiiwre clause contained in a decree — Power of the Covurt to 

grant relief^-- Landlord and tenant* 

Bee Ijatolosb and Tenant ••• .•# ... 239 

— — ■ " — '—^Mortgage — Consent decree between mortgagors and mortgagee — 
Joint management — JEijual division of rent and produce — Prohibition against 
partition — Mortgagee competent to grant mirasi lease — Mortgagors to get one-^ 
}onrth of the uazarana (present) — Bights of the mortgagors conveyed to the 
mortgagee-^Bgmtahle mortgage by mortgagee — Settlement by mortgagee in 
favour of his relations-^Buit by equitable mortgagee — Pecree — Auction purchaser 
put in possemon — Suit by donees under the settlement — Donees entitled to 
po'^session — Bights of the parties to he worked out by amicable settlement or by a 
suit — Suit by representatives of auction purchaser to recover one fourth share by 
partition — Plaintiff s entitled to possession of the share as tenants in common — ‘ 
Mirasi lease by mortgagee 's assignee without mortgagors* consent — Lease not to 
enure for the benefit of the assignee. 

See Mortgage ... ... ... ... 371 

by decree-holder’-- Suit to recover posses non-^Transfer of 

Property Act (IV of 1882), sec 90 — Limitation Act {2 X of 1^08), Art. 188 — 
Civil Procedure Code (Act V of lOOS)^ sec, 47* 

See Civil Peocedtjre Code . . ... ... ... 452 

Usufructuary mortgage-' Debt’— Immoveable property — Money* 

decree — Attachmeut — Cml P'tocedure Code (Act XIV of 1832), secs. 308, 274. 

See Civil Peocedure Oode ... ... .. .. 288 

EXTRADITION — Effect of illegal ar^'^est on tiial of accused— Criminal Pwcedure 
Oode (Act V 0/1898', see. 188] Where a man is in the country and is charged 
before a Magistrate with an offence under the P^nal Oode it will not avail him 
to say that he was brought there illegally fiom a foreign countiy. 

The piinoiple upon which English cases to this effect are based underlies also 
section 188 otthe Criminal Procedure Code (Act V of 1898). 

Emperor v* Yinwak Damodar Savarkar ... ... (1910) 34 Bom. 225 

FOREEITUBE — Decree containing a forfeiture clause — Execution proceeding — 
Power of the Court to grant relief — Landlord and tenant. 

See Landlord and Tenant ... 239 

FRAUD — Evidence Act (I of 1872), sec. 92, pro. IS xle-deed— Contemporaneous 
agreement — Admissibil ity. 

See Evidenod Act ... ... ... ... 93 

GENERAL CLAUSES ACT (X OF 1897), seo. 10— Civil Procedtire Code 
(Act V of 1008), Order XXL, Buie 1 — Decree— Payment of money ordered in a 
decree — Payment ordered on a fixed date— Delay hi making payment into Court 
owing to closing of Court— Payment on the opening day — Practmf\ A deciee 
provided as follows . The plaintiff should pay, by the lOth day of April 1999, 
to the defendant Es. lOO. If the moneys are not paid by the plaintiff as 
agreed upon, the property in dispute will remain with the defendants by right 
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of ownersliip and tile plaintiff wEl have no liglit of owmisliip OYer tlie 
The plaintiff chose to pay the money into Oouri-j and finding it closed on the 
lOthj &lie paid the money on the 14ih April lOOOj the da? on which the Oouifc 
re-opened A question having aixsen wiiethei the payment so made was within 
the terms of the decree, 

Melii that the payment was properly made, foi Cider XXI, Buie 1 of the Civil 
Piocedtiie Code, 190S, intended to enact and did enict that payment into Court 
was a valid compliince with the deciee even though the decree directed payment 
to the d«»cree holdei 

Wana maed Eavji Naiu waIiAd Murha ... .. (1910) 35 Bonn 35 

ClXBBAIi CLAUSES ACT (X OP 1897), ssc 27— of summons hi/ ^er/is- 
t&^ed pos^ on defendant residing out of Buh^h bid t'--^&Hnimo»u i eim nid ma i d 
^‘M^fmedtatahe'* — Oivil Brooedure Qods {Act Fo/1908), Order F, Buie 25 
— Jfraottce* 

See Pbaciici •«>V •». 11*4 213 

GIFr— Law^Adopiion — JPagment of money to adophoe widow hy way 
of indmemvnt t'l her to adopt a pay Ocular hoy — Fa\/ne%t ?? a hnhe—Gift hy 
adoptee in oonsideration of sum paid hy Im natural fat he i ^Gfift tmahd. 

See Adoehon ... ... ... ... . . 169 

Suit hy a Mahomedan to recover a portion of a home — F^ior suits wiik 

respect to other portions — ^Eos *jndicata — A/b estoppel hy judgment in suit oom- 
meneed tffer the gift —Prwity m estate — Mi^)oinder of causes of action — Oivil 
Frocedme Code {Act XIV of 1882), secs 13, 44 (&) 

Bee Cifix. Piocedupe Conn *•. .*• »»» ... 297 

GIFT BUEDENED WITH AX OBLIGA^^OX-xF?6/^^^z^^o^l hy dome—Be^tne 
iions on alienation ] When it is doubtful, whethei i deed c mbodies a complete 
dedicajiOT' to i religious or merdy cic ite^ a gift of tbit p’opeiiv, ^ll])^eot 
to an obligation to peifoim cci tain ser/j’es the question shouid be decideii by 
reference to the deed itseii Jn the foi aoi ciso the pioport;v wmiild he in- 
alienable, and in the lattei ‘ihenable, sublet lo the obligilioii, ami noUvqh- 
staiidiiJg robtrictioiis as to selling oi moitgaglng the slid piopeity. 

Bassa PtAiiciUEDEA V* Naiisixha I<) tO) 33 Bom, 13(5 

GOVEimiEXT, ACQUISITIOXB\W;fj/»J Act {I of h\ sec Ib- 

Heredilarii Offices Act {Born Act III of 1^7 If), sei'i 10 and \oA.2lakarli Vutan 
land — Award — Cuinpensation — Totle hy adeerse pos-.e^stou ng uust Vat uuiaj ^ -- 
Collector ^s oerti ficau — Jurisdiction, 

See La^jo AcquisiTiox Ac'v ... ... ... I.p3 

LOSS Aciio poiaon ilis moiitui cum pci sona— ILcr/ m 

applies to octii)}is?ii tort — Xo uiiplii adton hi actions wliorr corp mc.iual ohl (fjatioii 
implied hij law---Gcnei rimrnt--— Employment of shroff to OLcept Vnihashii coins — 

SJti'uff dd eptmg SJuklai coins iiisIuhjXTjiq coins ' ac eptedhy Mint o'pcc-'S 

Loss to GoosrnmeJil---Measura of damiges—.icguivi^cence or rait /icaiion hy 
Gooernmeni “ 

See AcTTO PEESOAMLlfi ruOSZTOE CTJjr PEPuSOIS-A ... 12 

SUIT AGAIXST— Frocedure Code (Ant XfF of 1SS2), 

, sec against Goer ram, ni—JlhtV/dari and Xarcadun Act {Bo n. Ai/v 

(//ISGS}, sec 3 Vtortgage. of a uaroi OolUitor diclat'iug the mortnnge iiicaltd 
■^S'Uii against Collector wiihoiil iioticc. 

' CxvJL rEoCEnnBE Cool ... ... a> 
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GUJAE4.T TALUKDARS* ACT (BOM ACT YI OE Memnm 

Code (Bom Act y‘oflS7Q), see T9 A-^-^OoUeetor, powers of-^Stcmmitry edation , — 
Bersons wrongful pof^e^hio^^-^-Fossp^sfon under a decree of Qbvil Court — 
DhsereUon of Oolleetor — Jihrisdietion of Qi,uil Court to examine ike order* 

See Land Eeventji!. Code «4t# ^ 4 « ... 72 

— gEc %9'^^TLiluh- 

dan Beitlement Officer mawgtng a TCuhda^\ estate— Creditor submitting k%s 
claim — Time taken up before the Talukdari Settlement Officer — Ecdmion of time 
— Limitation Act {XV of 1877) ] B obtained a deciee for money against G-, a 
Talukdir, on the •22nd Februaiy 190 b nid presented ins first darkkast ioi 
execution on the bfcE Decembei 1903 On the 21'st September 1905, G ’s estate 
came by notice to be in the maiugement of the Titukdiii battlement Ofiioei 
nndn section 29B ot the Gnjaiit Talukdirs' Act, 1888 B suWitted his olairn 
to the officer on the 6tli Maieh 1906 but it was lejecfced on the 12t:h August 
1908 B then applied to the Civil Oomt on the 12th Maich 1909, and sought to 
bung it within time, by claiming to exclude the period taken up befoie the 
Tilnkdari Settlement Officer.— 

ZfeZd?, that the pen od m question could not be excluded in computing the 
timefor thee? x/Zrtob for sactioi 29B of the Act placed no absolute bar on 
B*s iigh^ to apply to the Oouit tor exa^atiou by rei&in of the bubuiisbiou of his 
claim to the Talukdari Settlement O&cei 

Gaispxtsing HiMArsiiTG 0 . Bajibhai Mahamad (1911) 35 Bom 324 

SEO dl-^Zand 

Mevenm Code (Bom Act V of 1S79) — Talukdari tenure — ^Wanta land (at Sarsa) 
•^Alienated land — Attachment of income J Wanta lands are lands held by Eaj- 
|iu.ts or the 1 ©present a tives of Rajpufs who, after the Mahomedan conquest ot 
Gu 30 i§.tli, leceived one-iourth ot the land of certain villages on condition of keep- 
ing order m those villages The lands were held either rent fiee or at a small 
quit-rent. 

Where Sarsa wanta land, the income of which is attached in execution of a 
decree, is proved to have been entered as alienated land under the Lind Revenue 
Code (Bom. Act Y^of 1879), the Couit may piemme that it is not laud held upon 
Talukdari tenure in the strict sense of the woid. 

The words Talukdk *s estate ” m section 31 of the Gu-jeidth Tdlukd irs’ Act 
(Bom Act VI of 18S8) are u^ed in a technical sense limited to the Tdliikdar’s 
inteiest m the estate held by him by reason ot his status as a T dukdar 

Kkodahhai v Ohaganlal (1907) 9 Bom L. R 1122 and Bhachuhlia v Vela 
Bhangi (1909) 3k Bom 55, followed. 

The Taeekeart SerTLEMENT OFrioEn v Chhaganlae Bwarkadas 

(1910) 35 Bom. 97 

HEREDITARY OFEICBB ACT (BOxM ACT III OF 1874), SEoa 10 ato l^^Lmd 
Aegumhon Act (I of 1894), sec* 18 — Makar ki Vatan land — Acquisition bp 
Orocemmeni-^Ajmard ^Compensation — Title by adverse possession agamst Yatan- 
dars— Collector's certificate^ Jurisdiction 2 Certain hnds with buildings there- 
on having b'^en acquiied by Government undei the Land Acquisition Act (I of 
1891), the Assistant Collectoi passed an award wheieby he awarded, by way of 
compensations, one sum to the owner of the buildings on the land and another 
to certain Mahar Yatandais on account of the land being Maharki Ya^an The 
owner of the buildings having objected to the award, the Assistant Collector at 
the msiano© of the ohjectoi refened the matter to the Distiict Court under 
section 18 of the Act 

The District Judge found that the objector had acquired title to the laud by 
adverse possession and thus became entitied to the compensation on account of 
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tlie tod against th© Mate claimants. Bubseqnently tlxe Collector forwarded 
to the District Court a certificite issued under section 10 o£ the Hereditary 
Offices Act (Bom. Act lil of 1874) that the order for the payment of the com- 
pensation to the objector should beset aside ‘in accoi dance with the pro s'lsions 
of sections 10 and 13 of the Act,’ Iheieupon the District Judge, holding thrt 
he had no jurisdiction to decide whether the property was Vatau or not in the 
face of the Collector’s certificate, cancelled his order. 

The objector having appealed against the said order, 

HM, res oring the award of the District Court that au award under the Land 
Acqnisition Act (I of 1894) was not a decree or order oapaob of execution under 
the Civil Procedure Code (Act Y of 1908) and was therefore not within the 
purview of section 10 of the Hereditary Offices Act (Bom Act III of 1874). 

Seldf farthei', that the award of the District Couit, which was the cause of 
the certificiiej made it clear that the Alahar’s property nad been acquired by the 
objector by adverse possession before the cimniencement of the proceedings for 
the acquisition of the land by Government 

Per Cwnam* — Even if it could be said th‘>t there was any danger of the passing 
of the ownership by virtue or in execution o! a decree or order in the Land 
Acquisition proceedings it could not be said that that result was arrived at with- 
out the sanction of Government who set the machinery of the Act in motion lor 
the acquisition of the land. 

Nilkmtk V. The Collector of Thma (1897) 22 Bom 802 ; OoUeetor of Thana 
V. Bkaskar Makcfxlen (1884) 8 Bom 234 ; Rackapa v. Amingovia (1880) 5 Bom 
283, referred to 

Ladpha Ebrahim anb Co. v. Tsn Assist Collecboe, Poona 

(1910) 35 Bom. 146 


HINDU LAW — Adoption — Payment of money to adoptive widow hy way of induce^ 
ment to her to adopt a partiealar hoy — Payment ie a hnhe — Q-ifi hy adoptee 
in considetution of sum paid by his natural father — G-ft invalid — Revocation of 
gifti] 0, the natural father of N, pad a sum ot Es. 8,000 to B, a widow, a'=i an 
inducemc'nt to her to adopt N, After tbo adoption B conveyed by ^Yay of gift to C 
some lands at Chinchwad and got them transferred to his name. Latter on, N 
conveyed m gift the lauds in dispute, which formed pai t of the propeiry belonging 
to bs adoptive lather, to his natural brother (llie defendant) in consideraf ion of 
the paynieut ot Es._8,000 made hy 0 to B, in exchauge for the lands at Chinch- 
wad, and also having legard to the bonoiit he had derived from his adoption 
After the death of N, his sons (the pLuntifis) challenged the gift and sued to 
recover possession of the lands from the defendant ; — 

JSeZd, that the iransaetion amounted to a mere gift which was not supported 
by consideration ; since the payment of Rs. 8,000 to B was vitiated by the fact 
that it was m the nature of a bribe and as such was illegal according to Hindu 
Law ; ,ind evou if it he regarded as a debt cunlractcd hy C, it could nob bind N, 
it was contracted for an illegil purpose, and socoudlv. because 
N had by ins adoption ceased to be G\ son at the dito of his gift to the defend- 
ant and was uruier no pious obligation to satisfy O’s debts. 

fill ther, thac even ^5£ the deed of gift be regirdedns supported by valu- 
abiC consicemtion, it could not bind the interest of the plaintiffs, inasmuch as 
the property conveyed formed part of the joint ancestral estate in which they 
took a vested interest by their very birth. 


Held, also, that if the transaetiou bo regarded as one supported by valuable 
consideration on account of tlio excdiauge of lands at Chinchwad, it could only 
amount to a sale of the property, and even thou it was not competent to N to 
so I jrn ancestial property to the dotri merit of his sous, except for an ante- 

contracted for a purpose, neither illegal nor 
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F^r Cu7 iatii . — Where on a IImdii*b death ‘Ui adoption is made by liis widow, 
it must be made by her, without any coei cion, free fiom any corrupt motive, and 
with an eye solely to the fitness of the boy to be adopted to fulfil the religions 
ancl secular duties binding on a son Tlkt object is likely to be fuistrated, if 
she is induced to adopt a boy out of greet tor money and picuniary^ benefit to 
herself. If she is so imlneed, the ^ money pild to her is a bribe, which is con- 
demned by all Smriti wi iters as an illegal payment. 

The texts of Hindu liiw showing that a gift once male cannot bo resumed, if 
it IS to a benefactor or to a father, apply only as between the donor and the 
donee and relate to property which it is competent for the donor^ to give away. 

They cannot affect the joint ancestral estate of a Hindu and his sons. Their 
rights and liabilities are regulated by special texts deiling with that estate ; and 
such of these special texts as relate to gift form exceptions to the general texts 
on the subject, 

Shei Sitabaw PANOir v. Shbi Hauihab Pandit .*• (1910) 35 Bom, 169 

HIHBU liKW’-^Mitahshafff — Inheniame — Faterml miolFs ^rmidson-^Paternal 
uncle "s widow ] Among Hindus in the Bombay Presidency governed by the law 
of the Mitcikshara, a piternal uncle ’s grandson is to be preferied as an heir to a 
paternal uncle ’s widow, 

Kashibai I?. Morbshvae Paohunath . (1911) 35 Bom* 389 

’-*~--Fartition---Farikd faHition — Bemion^l Out of six co^paiceners 

in a joint Hindu family, three separated under a deed of paititioii, from the rest 
who continued joint as before. The Court found on these facts that the last 
three persons either continued as before to be co-parceners^ or they must be held as 
having immediately re-united with each other aftei executing the deed of parti- 
tion. In appeal it was contended that there was no finding by the Court m to 
an agreement to re-unite1>r any evidence recorded of such agreement « 

Eeld^ overruling th'^ contention, that the evidence was that the oo-parceners 
agreed to effect not a complete but partial disruption of the co-p%rcenery, that, 
in other words, throe of them separated from the lest xnd also se and that 
the latter agreed to continue joint, 

Anandibai ». Haei Suba Pax ... (1911) 35 Bom. 293 

of expression malik^^ — Wtdoio's estato--'OonstrueUon2 

A Hindu died, leaving a Will by which {inter alia) he appointed Ms wife as 
residuary legittee in the following words r—*** As regards whatever mav remain 
over I appoint my wue Dhancore as the owner (mahb) of the whole thereof.’’ 

The management of the property comprising the sml residue was provided for 
by the appointment of two persons named in the Will and certain other 
restrictions were placed on the m wiagement of the property by the wife, finally 
provision was made for the further distribution of the property after the 
wife’s death, 

Meld^ that the widow took a widow ’s estate and not an absolute estate. 

The use of the expression " mdih ’ by itself would be sufficient to give the 
widow an absolute estate, but the^ knowledge of the testator as to the incidents 
of a widow’s estate and the ordinary notions or customs of Hindus is to be 
considered in construing a Will. 

Motibax. Mithabai. The Advocate Geheead oe Bokbat. (1910) 35 Bom. 279 

HOLDING OYUn^-Tramfer of Property Ad {IV of m2% fee. m---Landlofd 
iXnd tenant-*** S%h“‘lessee'^ At! oidotfhce of lease-^-Vdeant ^ossesston. 

See Bahddoed ahd Tbhaitt *„ *.* ^33 
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I?j(I TT. hTTOX — j\TarL—Mjo?i(lon':/J 'vi— I'd'rdlon — Dcfc-^danta m properl'y^ re- 
fjr<^pcriUufi Ihd Cinr h >s'rt€-'- t-'l' Ip-.dh.c.s n'med {.n (.'u Injunction* 

^<"6 Trade Mabje: ... ... ... ... 425 

IMMOVEABLE PBOPEETY. SALE Qi¥—MarheiaUe iiiU to the satisfaction of 
the purchaser s solicitors — Sped jin performance, 

See SpEciric performance ... .»* ..o ... 110 

m KM— Be sumption —Suit against Secretary of Stale for India — Suit for injunction 
— Koticc— Civil Procedure Code {Act XIV or 18b2), sec. 424, 

See CmD Proceditrb Code ... ... ... 362 


INCOME, ATTACHMENT OV—Guieraih Tdlulcdoyd Act (Bom. Act TIofim\ 
.’fer*. 31 — larul Bevenue Code {Boni» Act V of 1879 ) — Tdhthddri tenure — Wanta 
land^ (at Sarsa) — Alienated land* 

See Gu^ebath Taeeicdabs' Act »*• 


INHERENT POWER OF THE COUET-> Cinl Proerdvre Code. (Act V of 19CS), 
see. 14 13 — Dcccce—Tntin Ai aic'^rj of — iJkcretion of Court — Land Acquisition 
Act (I of 1^0 1) — Oatj! ddct'7fiini:ig the amount of compensation — Payment of 
the anuwnt to claimant — Sithsequent reduction in amount on appeal— Interest 
over the e.rcess. 

/S'ee Civil FBOOEBXfRE Code ... ... .,,255 


^ Court to add, a pa) ty at any staqc 

of the suit for the ends of justice. 

See OmL Procedure Code ... ... ... 3c)g 

INHElHTANOE-~iJf//a/(’.s'//(3fn5~“P(x/(?'?’ncy^ unolds grandson — Paternal uncle*s widow 
—Bindn Law* 

See Hindc Law ... 33 q 


WiiV'SCTlOlii—Cml Procedure Code (/Iff XIV f/I882), sec. against 

Secretary qf f^tafe for hidia—Kofice—Ina^n—BfSHmption.^ The plaintiff, an 
Inamdar of a village, wfis called upon by the Collector to Iiand over the mana«'e- 
ment of the vilkgi> to Goveninient officials on the gumiid that in the events that 
M happeiicdtlie had become resinDable by Government. The plaintitL 
thereapon, witliont giving ilie n^dicc required by section 424 of the Civil Proce- 
Cede (Act XIV of 18r2), tiled a &niT against the Secretary of State for India 
m Cotincu for a (b'claiation that ho was er titled to hold the village in inam, and 
. for aperifiment iiqnnction loslraining the rlefondant from resuming the village. 

JfeM, that the suit was had in absence of notice required by section 424 of 
ihe Uivd Procedure Code (Act XIV of 1882). 

The iem “net ” «sm in .sertion 424 of the Civil Procedme Code of 1882 
relates cmlj to the public oilicora, not to the Secretary of State. 

Tho ej^m^iion ''M siiit Rliidl be instituted against the Secreiary of State in 
oSiW ^Wierfor injuntioS 


dihAiojHi yv nero tiiero is a scriotis inixirv •so imTYib->A-nf 

rim y ™ immediaie injunction, a Clourt vrill not be debaiS 

fiom entertuiiiing tm; suit and issniiiff the ueoarrea 

thir/S ^ immediate need of the iniirnction 

that the plaintilt has come to the Court for relief before giving the required Siie 

Mlmer V. local Board of Lav, Leyton (1877) 6 Ch. D. 347, followed. 

S*awaBt OB Smb «. Gatabab Kbishnabao ... (mi) 35 Bom. 862 
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INJUNCTION — T'O'^lc — TuydUvikn^ -- Ahandonment — Inte^nUon — Defendants 

improperly IL<‘‘ ^he'ir h>iS)nesR io he hisincss cmrlod on 5?/ 

plaintiffs. 

See Teade Mark ... ... 425 

INSOLVENCY — Deli entered in schedule Ued hy In sohmil — Acknowledgment. 

See Liatitatxon Act ... .«• ... 38S 


INSOLVENT — proceedings against — Presidency Towns insofemeg Act 
{III o/i909), secs* Iv, 103 and 304 — Adjudged in.^edveni — Orbninal proceed’' 
ings against the insolreyit — Penal Code {Act X,LV of ISj-O). sec. 421 — Sanction 
of Insolvency Cours not ohtained — Jmnsdictimi of Alagistrate — Suit or other 
legal proceedings! iiiterpretation of* 

See Peesidekcy Towks Iksoltenct Act ... ... BO 

Third persons property taken in custody ly Official Assignee — Suit 

hy stranger — Ciini Cowri — Right ofstiit — Presidency To%ons Insolvency Act {III 
O/1909), 7, 86. 

See Presidenci Towns Insolvency Act ... ... ... 473 


INSPECTION OP DOOUMENTS — Adniinlstrutlon sud — Ohargeof Solicitors-'* 
Solicitor's lien for costs. 

See Solicitor’s lien for costs ... ... 35.3 

INSTALMENTS — Compromise — Decree in terms of the corn promise*^ Application for 
decree — Terms of the compromise opposed to law — PvMic pohey —Default — Pay* 
ment of the whole stmi — Dekkhan Agricvlturists Relief Act (AF/1 o/‘l8T9)5 
15jB, cl^ (2). 

/S'ee Dekkhan AVaRiotrLTURisTs’ B elief Act ... ... ...190 


— — Contract — Default in payment — Waiver —Rfect <f the loaheri] 

The plaintifT agreed to sell certain lands to the defendants for Bs. 1,000 iu 
1901 and put the latter in piossession thereof the same dajL The material 
stipulations in the contract were as follows :—(l) that the imrchase money 
shordd be p.'dd .Ten uiMy hr In>^alm6ntH of lis, 100 each on a certain day fixed 
in tiie contract: ^2) IhM 'n ( ise of default in the payment of the first instal- 
ment on the due date, the plaiiitiif should be entitled to recover it as rent and 
sue for possession of the Uiids;(3) that, in Ccise of defaxilt in the pajnnent of 
any three or four subsequent instalments on the due dales the plaiiitiiT should 
be entitled to recover possession of the lands and claim the unp:\.id instaiincnt!:^ 
as rent ; and (4) that on payment of all the instalments the tiile to the lands 
should be treated ns having passed to the rcbpondent by sale, bub that in the 
meanwhile the plainti:^: should continue owmer thereof. In 1908, the plaintiif 
filed the present suit to recover possession of the lands, alleging default in the 
payment of the iinstalments wbch became due in 1904, 1905 and 1906. The 
lower Ooni’ts dismissed the suit on the ground that the plaintiif had w'aived the 
payment of the first two instalments, and probably the third also. On appeal : 

^ Held, confirming the decree, that as to the first three instalmenls the plaintiif 
dealt with the defendant in such a way as to show that he did not insist on 
payment on the dates fixed in the contiact ; that, therefoie, after that course of 
conduct, he was not warranted in law in cnfoi-cing payment according to the strict 
terms of the oonbract without previous intimation to the defendant to that effect. 

Cornwall r* Henson [1900] 2 Ch, 298, followed. 

Chhaoan Sxjka valad Baeku ... ... ... (i9ii) 35 Bom, 511 


T* /» arhitration out of Court — DeJehhan Agricul'* 

turtsts Relief Act (JKVII of 1879), see. l^H. ^ 

See Dekkhan Agricultotists’ Belief Act ... 


... 
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INSTBUMENT OP PARTITION, MEANING^ QY—TIndivkled hrothcrs-- 
Instmmods whcr&hi; ro~or:/i( i'.s droide 'pro^'^erty in severalty — Belease — Farik 
tion—Stampdl vYlioie’Dv co-owners of jmy property divide or 

agree to divide it in severalty are insirninents of iiartiiion. 

One of three nndivided brotlieis agreed to take from the eldest brother, the 
manager of the family, as his share in the family propertv, movealolo and 
imlno^ erblpj a certain v-ash and bonds for debts dne to the leniiiy, and ro 

the eldest hroihcr a docnmimt in llie fo‘*m of a release. 

Subsequently one of tbe two brothers passed to the eldest brother a docu- 
ment. in the form of a release whereby be and tbe eldest brother divided the 
remalnihg family pi'operty by the latter handing over to the former securities 
for money. 

A question having arisen as to whether for tbe purpose of stamp duty 
tbo said two docaments ^\■3re to b(‘ treated os leleas or instruments of partition, 

Meld, that ihe <locumoru>. wore ir/^trumems ol‘ pc.iuiion. 

In MB Govind pAKnunANG ... ... (1910) 85 Bom. 75 

INTENTION — Fress Act {XXY of 1867), ^ecs. 4 and 5 — declaration made hj owner 
who took no part in managing a printing ^oress — Fiihlkation of a seditioxhs 
hooh at the press — Fenal Code (Act XLY of 1860j, sec, 12i«A — Sedition. 

See Press Act ... ... .. ... 55 


INTEREST — Civil Frocedure Code {Act V of^ 1908), sec. 144 — Decree — Interest^ 
award of---DUcreiion of CouH — Land Acqnisitkn Act (i (y’1894 ) — Court deter* 
mvdng the amount qf conipeasation-^FaymeiXt of the amount to claimant — 
Subsequent redueilou in amount on appeal — lutevcst over the excess — 
Inherent powers qf the Court.’] A sum ot money by way of compensation 
awarded under the Land Acquisition Act (I of 189 1) and paid into Court was 
taken out by the claimant. Subsequently on appeal, tbe High Court reduced 
the amount of compensation payable to him, but made no order as to intei’esL 
Government then applied to recover from the claimant interest ovmr the excess 
drawn by the claimant from the Court. 

i/eEc?, that the interest claimed should be awarded, inasmuch as the claimant 
had had the benefit of the money belonging to Government in excess of that to 
which the High Court held him to be entitled, and the benefit was represented 
not only by tlie excess wiongly taken by the claimant from tbo District Court 
but also the amount of interest which the excess carried, 

Mookoond Lai Fal v. Mahomed Sami Meah (1S87) It Cah 484 at p. 436 ind 
, Taman v. Sakharam EomchanFra, (1^78) 3 Bom. 45i, icjf erred to. 

' Colleger of Ahmedabap v. Lavji Mulji (1911) 85 Bom. 255 

Suit for arrears of interest --Mortgage with interest partly in hind 

and partly in cash— hdt're.st when payable — Words amounting to covenant to 
pay year by year — Const nictiou of mot ty age. 

See Mortgage ... 327 


INTERIM OWERS—Fresidency Towns Insolvency^ Act {III of 1909)^ sec. *25— 

FroUction order— F revwus decisions on applications for interim ordex^s 

Discretion— Fractice. 

See Presideis'ct Towi^s Irsolvrr-cy Act 


IB^MIB—Baising of—Fraetice.] The practice of raising a number of issues which 
do not state the main questions in the suit but only various subsidiary matters 
of fact upon which there is not agreement between the parties is very embarrass- 
ing. Issues should be confined to quescions of law arising on the pleadings and 
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snoli questions of fact as it would Be necessary for tlie judge to frame for decision 
by the Jury in a jury trial at nin pnus In England. 

West End Watch Company v . Bsena Watch Company ...(1910) 35 Bom. 425 

JUDCMENr-DEBTOR HAVIIsra NO SUaEABLB [ NTB REST-~Ow/. 

Code (Aot V of 1908), Order XXI, Mule 91 — Contract Act {IX of 1872), .s-.^o. 18, 
cl. (3 ) — /Stamp Act (II of 189'0j sec. 35 — Oimrt-.‘.aie—'D HCover// that the judgnient' 
debtor had m saleable interest II are of consideration — Sad hp auction 
purchaser for ffO-'.^esslori or r-tara of piirchtse mou'^jj — 8 /lii not cop nimble bg 
Small Carnes Comt — U.oszi np-'a document regarded as nan-exident. 

See Civil Peocedube Code ... .. ... ... 29 

dUEISDICTION Court — Saborilnate Judge of Second Class — Bombay Civil 
Court Act (XIV of 1809)) s<g. 24 — Suit for deday^atlm — Declaration that an 
adoption wm imalid — Claim valued for Court-fee purposes at tis. 130 — Court 
Fees Act \VII of 1870), see, 7, cl. (iv), suh~cU (c), (d'^ — F^opertg ecc;eedmg 
Ms. .%0j0 in value — Makomsdan Laio — Converts from Illndui.nn — Cudom of 
adoption— Bur ien of proof] A suit lo obtain a declaration tha'. an adoption 
was invalid was valued for Court-fee purposes at Rs. ISO, though the property 
affected by the adoption was more than Hs. 5,00 U in value. It was bi ought in 
the Court of the Subordinate Judge of the Second Cliss, whose jurisdiction 
extended only to suits involving claims valued under Rs 5,000 (Bombay Ciyil 
Courts Act, 1869, section 24). It was objected that the Subordinate Judge had 
no jurisdiction to entertain the suit:'— 

Mddf that the Subordinate Judge was competent to try the suit. 

Sangappa v, Shivhasava (1889) P- J. p. 98 and Bai Meiva v. Xeshavram 
Dulmram (1896) P. J. p. 228, followed. 

The Mahomedan Law does not recognise adoption, Eence, -where a Hindu 
A wiled lo Miln-iincd.iti’sx, the presumption is that as a necessary con- 
se<|UG :l\* ot CO. \\o'<\ur\ Ih'' l.i of adoption recognised by Hindu Law has been 
ah in.loujd by bi'U. Ke ydi.j alleges that the usage and law in question had 
been retained must prove it. 

Bvi Machhbai V . Bai Hiebai ... ... ... (1911) 35 Bom. 264 

Court — Consent of the parties as to jurisdiction — Stdt of value 

beyond the jurisdiction of the Court — Trial of suit — Jurisdiction cannot he 
questioned cu:p 'd — Act (I of 1872), sec. 6d.] The plaintiffs filed 
a suit for ivsi'i'.on in the Co '-rt of tbe Subordinate Judge, First Class, valuing 
their claim ai nn a-opunt 'vtncli made the suit triable by that Court alone. The 
Judge, however, made over the trial of the suit to the Joint Subordinate Judge. 

In the latter Court, neither party raised any objection on the ground of 
jurisdiction ; nor was any issue raised relating to it. The trial proceeded oii 
merits ; and a decree was passed in favour of plaintiffs. The defendant appealed 
to the lower appellate Court, where be, for the first time, raised the question of 
jurisdiction on the strength of the market value stated in the plaint. The 
obj oc t ion was overruled, On appeal : — 

Held, tliat the market value stated in the phim primd facie determined 
the jurisdiction* 

Eeld, further, that an neither party raised any question as to want of 
jurisdiction in the first Court, and as they by their conduct and silence treated 
the market value to be of the amount sufficient lo give jurisdiction to the 
Court, they dispensed with proof on the question by their tacit admissions, aud 
thus the principle of law laid down in section 58 of the Indian Evidence Act 
came into operation and prevented the result of the statement of the market 
value in the plaint. 
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As a rule, parties cannot by consent give jurisdiction where mme exists. 

This rule applies only where the law confers no jurisdiction. It does not 
prevent p.irties from, waiving inquiry by the CaiU't as to facts necessary for the 
deiorminaiiou of the question as to juiifadiction, whore that question depends 
on facts to be ascertained, 

Jose AirroNio v. FitAXCisco Aktonio ... ... (1910) 3h Bom. :B4 

JUEISDIGTION— Za'ifZ Acquidtion Act (J qf 1801), }iecA^---Heredltary Offices 
2 \ct{Hom. lI£of 1874), 10 ami, Vatanland — Acquisitiofb 

Qommment — Awanl—Gouipeit>sa-tin}i — Title by adverse posaessioii agaimt Yaia%- 
dam — Coll eotors c ertljlcate, 

' Land AcQUismoN Aoi’ ... ... ... ...146 

.~Ma(jistpaic — Order as U disposal of property — Oa appeal to 

the Sessions Goart the order Uft untG'Uihei —Appllcatioji to the District 
MauiUmte to revise the orler-^Cdnihiial Froeednre Code (Act V of ISdS)^ 

StiC. 520. 

Oeiminal PuocEDUEE Code ... ... > ... ... 253 

^ — ^p^fiAdcney Towns In^ohency Act {III O/1909), ^<30^?. 17, 103 

and 10i--AdJa'Iged t^-sohsni—Qrimliial uraneedings against the insolvent---- 
Feml Code (Act XLV of 1850), isli— Sanction of Insoheney Court not 

obtained— Jurisdiction of Magistrate— Suit or other legal proceedingd' 
i iiterpretation of 

See PaEsiBSMcr 'L'owjss Jksoltbmcy Aci? ... ... 68 

: — -Suit to recooc'' ptr^sesdoib — Dlsjjtlssal of suit — Appeal — Applioa- 

Uo'n for withdrawal or suit with leave to bring a fresh suit — Civil Froeedvre 
Code (Aci V of lt08), Ordrr XXlIf, Order XLT, Eulo II, 

See Oivii. PiiocEDiraB Code ... ... ... ••• 261 

^jOYbJjr— Lease for 09 yearn— -Village of Ghadhoo per— ' AUeMtcd"’ ^ ‘village — Agrl- 
mltural lease — BiiiHims erected hy occupiers on their respective Imds — Extra 
assessment levied by (Jovernmeut— Eight to levy extra assessment not parted 
with under the kdwl -Momhay Land Bcvenu^i Code (Bom. Act V o/i879), 
sec, 8, cl. (19). 

-S'ee Land Bevenue CoBE ... ... ... ..462 

lANl) ACQUISITION ACI (I OF 1894) — Court de^errniniv/f the aourrd of com 
pensatmi- — Faymmt of the amount to claimant — fSi'J-s ^‘iwnt 'i\,J<icHo‘i hi nmoiita 
on appeal — Int^nst over the excas — Discretion of Court — Ci,oil I* :'•)')€ J >> re Cede 
(Act V {?/1008), sec. 14i4i—Irihere7itjmwers of the Court. 

See lwr.iiiEsv ... . ... ... 255 

SEC. 18 — Hereditary Offices Act (Bom. 

Act HI of 1871), aecs. 10 and 13 — MAiarhi Yatmi land — AcgwisUlon hy 
Goverh'tmk — Award — Ofmpensation— Title hv adverse ^mssesdon agaimt Yatan- 
dars—CoUecto/s certificate— Jm'lsdiotion,'] Oerr-ain land with buildings thereon 
having been ibcquii'e<l by Oovernsnent luider the Land Acquisition Act (I of 
1894), the Assistant Collector passed an award whereby he awarded, by way of 
compoii'^ations, one sum to the owner of the ])uildings on the land arid another 
to certain Mahar Vatandars un account of the land being Maharki Vatin, The 
owner of the buildings having objected to the award, the Assistant Ooliector at 
the instance of the objector referred the matter to the District Court under 
section 18 of the Act. 
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The Bisfcriofc Judge found that the objector had acquired title to the land by 
adverse possession and thus became entitled to the compensation on acoormt of 
the land as against the Mahar claimanis. Subsequently the Collector forwarded 
to the District Court a certificate issued under section 10 of the Hereditary 
Offices Act (Bom* Act III of 18*74) that the order for the payment of the com- 
pensation to the objector should be set aside in fl •; nr ■ . Isions 

of sections 10 and ^13 of the Act. Thereupon t Jb I ..j-v n.;; ^ that 
lie had no jurisdiction to decide whether the prupeny was v aiau or not in the 
face of the Collector’s certificate cancelled hjs ordeiv 

The objector having appealed against the said order, 

Ildd, restoring the award of the District Court that an award under the Land 
Acquisition Act (I of 1894) was not a decree oi* order capable of execution 
under the Civil Procedure Code (Act Y of 1908} and was therefore not within 
the purview of section iU of the Hereditary Offices Ad. (Bom. Act III of 1874). 

fuithei'j that the award of the District Court which was the cause of 
the certificate made it clear that the Mahar s property had been acquired by the 
objector ^ by adverse possession before the commencement of the proceeding’s for 
the acquisidoa of the land by Government, “ 

Per Ctiriam , — Even if it could be said that there was any danger of the 
passing of the ownership by virtue or in execution of a decree or order in the 
Land Acquisition proceedings it could not be said that that result was arrived at 
without the sanction of Government who set the machinery of the Act in motion 
for the acquisition of the land, 

mhanth V. TkeGoUector of T/mia (189^) 22 Bom. 80% ; Colleetor of Tlia^na 
y. Bhasbar Jfakcedev (1881) 8 Bom. 264; Paeham v. Amingoeda (1880^ 

5 Bom. 283, referred to. 

Laddha Ebeahim and Co. v. The Assisuant Collector, Poona 

(1910) 35 Bom. 146 

LAND REVENUE CODE (BOif. ACT V <)E 1879)-(?«;e^«a Taivkdars Act 
( Aom. Aci f J of 1888), sec. 31 — TaluJcdaH tenure — Wanta land {at Sarsa)— 
Alienated land — Attachment of income. 

See Gujerath TaLUedaes Act ... ... 97 

Z .J '77 TZ *~T 7"' — yUlo^ge 

0/ GrhatJ^oper^\\. 0 '^\ (lease) for 0^ ^ears—^^ Alienated village— Atpdoultural 
lease — Buildings erected hy occupiers on their respective lands— Eitra assess- 
ment levied hy Government — Bujht to levy extra assessment not parted with 
'tender the kowl ] The /cowl (lease) of the village of Ghatkooper in the Thana 
District grunted. b3- Government on the 31st December 1845 for 99 year.*? pro- 
vided inter alia that the grantee should pay to Government annually a fixed 
slim with rospovot to tlie land v/liich had already been under cultivation and 
^‘Uiat as to waste lands, the gmntee should bring* them all into cultivation 
wiUiin 40 years and on the expiration of that period the full assessment, aeeord- 
mg to rue prevailing usage 01 iho countiy should be collected annually from th© 
grantee on such land as might be under cultivation as well as on rach quantity 
as might remain waste out of the present waste, entered in the public accounts,” 
rhe Jmol further provided that ‘*In respect of the abovename<i village you 
(grantee) are to consider yourself as a farmer thereof. You are therefore to 
exercise the authority vested in farmers by Chapter VI of Eeguktion XYII of 
1827 or such as may hereafter be vested in them by any new enactment, shall 
also be exercised by you, and in the event of your acting contrary to the above 
said enactments, you will be subject to such penalties as are now or may 
hereafter he provided for by Eegulations.” 

B 1403— “8 
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Subsequently some o£ tbe occupants of tiie village hafing built upon tbeir 
respective landsj Government levied extra, assessment from them under the 
provisions of the Bombay Land Eevenue Code (Bom. Act V of 1879). Tho 
grantee under the Imvil himself claimed the right to levy extra assessment on 
the ground that the village was an alienated*’ village within the meaning of 
clause (19) of section 3 of that Code and was, therefore, not bablo to iha 
provisions of tho Code. He, therefore, applied to Govermneut for a refund 
either wholly or in part of the extra assessment collected by thorn and the 
Government having lefustd to grant his lequest, he brought a suit against the 
Secietary of State ior India in Council praying (1) for a declaration that (a) the 
extra assessment imposed by the defendant upon lands appropriated for building 
sites in the village was illegal, (b) the Bombay Land Revenue Code (Bom Act 
V of 1879) was not applicable to the village, and (c) the resolution of Gove la- 
ment to the effect that the hov^l was agricultural was erroneous, (2) that the 
defendant be restrained by a permanent injunction from levying the extra 
assessment, (S) that in the event of its being found that the Government were 
entitled to levy the assessment, it be declared that the plaintiff was entitled to 
receive the same, and (4) that the amount, if any, received by the defendant on 
account of such assessment be awarded to him. 

The Cowt dismissed the suit- 

'M.M'i on appeal, that having regard to the terms of the it was a lease of 
the revenues of the village on certain conditions. The object of the lease was 
agricultural and Government never parted with their rights so far as the right 
to build was concerned. 

The howl was no more than a lease. The Government parted with their 
rights as lessors in favour of the grantee as lessee and imposed upen him 
certain conditions, none of 'which brought the contract within the definition of 
the term “ alienated ” village in clause (19) of section 3 of the Bombay Land 
Eevenue Code (Bom. Act V of 1879). 

The clause in the Tcowly that the giantee was to consider himself a farmer of 
the village and was to ‘‘exercise the authority vested in farmers by Chapter YI 
of Begulation XYII of 1827 or such as may be heieafter vested in them by any 
new enactment shall be exercised by you and you will be subject to such 
penalties as are now or may heieafter he provided for by Regulations,” brought 
the village within the operations of the provisions of the Bombay Land Revenue 
Code (Bom* Act V of 1879). 

HxJi Abbuula Seobei!aby of State foe Iisdia ... (1911) 35 Bom. 462 

LAND REVENUE CODE (BOM. ACT V OE 1879), sec. l^k-^UnjarntTM^dayi 
Mt Act yi (/'188S) — Collector^ 1 ) 0 wers of — Summary (vlcUon — 

in vjrongful possession — Possession under a decree of Civd Court — Di-oefton 
of Collector — Jurisdiction}, of Civil Court to exami/is the order, '\ The TaUikdiri 
Settlement Ofiicer of Gujarat in exorcise of his powers as Collector under section 
79A of the Land Revenue Code (Bom. Acc V of 1879) au [homed the sinurn ary 
eviction of a person who was in possession of land under tho decree of a Civil 
Court. lu a suit brought to set aside the order— 

Reid, that the powers given by section 79A of the Land Eevenue Code, 1870, 
could only be exercised in cases of wrongful possession. 

Reid, also, that no finality was given to the Collector’s deci.sion by the I^aiul 
Revenue Code or Gujarat Talnkuari Act : and the jurisdiction of tho Civil Court 
to deojcle whether the person evicted was in rigiittul possession was not excluded. 

Tjte Talukdabi Settlement Officer, Gujarat Hmiashaxkar 

i^AsaiiUM Pahdta (1910) 36 Bom. 72 
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LANDLORD AND TENANT — Forfeiture clause contained in a decree — Execution 
pro('eeding~--Fo%mr of the Court to grant relief} The principle that Coarts of 
equity will not forego their power to grant relief against forfeiture m the case 
of non-payment of rent where the relations of the parties are those of landlord 
and tenant, merely on the ground that the agreement boi ween them is embodied 
in a decree of the Court, applies alike to a suit to enforce a decree and to 
proceedings in execution. 

Krislnahal v. Mari (1906) 31 Bom 15, explained. 

Balatohat V. ViN'AYAE Ganpateav ... (1910) 35 Bom. 239 

- - - — — — — — •Sub-lessee — Avoidance of lease — Vacant possession 

- Holding Qver--'Tmmfer of Property Act (IF of 1882), see. 108] The 
pUmtiifb were lessees of a godown tor one year from 1st April 1908, at a monthly 
rent. From 1st May 1908 they sublet it on the same terms for the remainder 
of their lease to the defendant who used it for storing hags of sugar. On 5th 
December the godown was partially destroyed by fire, and a quantit y of sugar 
therein considerably damaged. The defendant’s insurers came in to take charge 
of the salvage, but soon after sold the remains of the sugar to G. M., and the 
latter then took possession, and continued in possession, sorting the sugar until 
16th February 1909.^ ^Meanwhile on 10th December the plaintiffs had wiutten 
to the landlord advising him of the fire and of their termination of the lease in 
consequence. The landlord, however, insisted on their liability to pay rent 
until such time as vacant possession should be given to him. The defendant, 
in answer to^ a hill ior rent, wrote to the plaintiffs to the effect that he had 
terminated his lease on account of the fii-e, and would not pay more than the 
proportionate rent for the fiist 5 days of December, As, however, vacant 
possession was not given until 16th February (on which day G. M. w^ent out of 
possession) the plaintiffs sued the defendant for rent and for use and occupation. ^ 

Meld, that the plaintiffs could not exercise their option to terminate the leas© 
until they put the landlord into possession. If the avoidance of the lease under 
section 108 (c) of the Transfer of Property Act (IV of 1882) was effectual 
without surrender of vacant possession, the plaintiffs by^ failing to give vacant 
posoession were holding over after the termination of their lease and were liable 
for rent under an implied monthly tenancy on the same terms as before. If the 
avoidance was ineffectual, the lease continued until put an end to by mutual 
consent. 

Meld, further, that the abandonment to the insurers by the defendant was 
effected for bis benefit, and, in the absence of evidence that the insurers and 
their vendee G. M. kept the sugar in the godown in spite of protests by the 
defendant, the ^ latter (as between the plaintiffs and the defendant) must he taken 
to have been in occupation either under his original tenancy or under a similar 
one resulting from Ms holding over. 

Bidiok Haji Hoosein V, Bruel & Go. ... ... (1910) 85 Bom, 333 

LEASE — Avoidance of lease — Sub-lessee — Vacant possession — Molding over — Lmd* 
lord and tenant — Transfer of Property Act {IV ^1882), sec. 108. 

Bee La^^uloep A3srx> Teistano! ^ ••a .* ««« ... 333 

JfsVast leasehy mortgaged b assignee without mortgagors consent — Tease 
mt to enure for the benefit of the assignee. 

Bee Mortoaob ... ... ... ... 37l 

Village of Chatkooper — Kowl (lease) for 99 pears — Alienated** milage-^ 

AgricuUmal lease — Butidings erected by occupiers on their respeetive lands — - 
Extra assessment levied ly Government — Might to levy extra assessment not 
patted with under the kowl — Bombay Band Mevenue Code {Bom. Act V 0/1879), 

BCG. 3, cL (19). 

See Lakb Bevbntje Gobi 
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io raise aitaelimPMt hy a 
person Court declarijig lien in his fovoux — Property sold .subject to Hen — 
I’Jdrd party sidng the anoiion-pjirchaser for amount tfUen — Auction purchaser 
can question the existence of l{en---Civll Procedure Code (Act XIV of ISS2) 
sees, 282, 287» 

See Civil Pbocbbure Cobe 

••• ««« 

—Solidtor’s lien for costs—CMrge of Solicitors— Inspection of documents— 

Administration suit, 

/S'ee SoLlCITOB-'S IiIEN EOB COSTS 

**• «•* 

LIMITATIOK-^aecj^iora proceedings— Decree in Baroda Court— Transmission 
to Bombm High Court for exeeuUon— Application to execute — Civil Procedure 
Code (Act r of 1908), sec. 48, and 8ch. I, Order XXL Jrwceaure 

See Civil Pboobbttee Code 

■ Q-uj corat TdluMars’ Act (Bom. Act VI of 18S8), see. ^^Vr-Tdluh- 

dari Setaement Officer nmnc^ing a T&lukd&r's estate— Creditor suhmiUiug his 
clarmr~Ime taken, -up before the TaiuMuH Settlement Officer— Exohtsion of time. 

See Gtjjabat Taitobaes' Act 

2? .^877). SEC. V^-WUl-Tmstees-Suit hy testator’s 
— of the residue of testator’s estate 


r 11 nve trustees were appoiuted and it -provided as 

follows Out oE these five (trustees), Dave Oaviishanlcai ICnsLl i Tnd n v 

,Mojiiiil Pretnanand should both -join and take 

and If “ nocordimce with thl above will, 

and with the consent ot the remaining trustees, they are to disroso of tin’ 
pro^rtios m accordance ivith what is written in the above will, and should any 

Z KthoSre apdTTrl-“’^n“? dispositions, they 

they may have to do to out 

brought a snit for the declaration that 
she was the heir of the testator, her brother, and as such owner of the midue 

property und.r the Nvill and for the recovery 
rf the residue, a question arose as to whether the suit was time-bafed ot tlm 

10 oi the Limitation Act (XV of 1877). ° within the scope of section 

MojHiAb Peemakakd V, Gaveishas-kae Kpshalji ... (1910) 35 Bom, 

in Bniish DMa-Cou^]^. r,. 


Ohasmaiapa Ches-basapa V , Abdto Yahab 


(1910) 3o Bom» 189 
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LIMITATION ACT (XY OF 1871), sec. Id-^Gonlract Act (IX 0/ 1872), 

208 a7id 209 — Suk to rcoomr money —Aclcnowledgment hy defenianth Gnmasta 
{agent) after his death — Death of ike defendant not known to 
tion,] PlaintilFs’ iirm had dealings with one Haji Usman from the 6th Jaimary 
1901 till tho 25th October 190^3. Haji Usmans business was managed by a 
Gumasta (agent). Haji Usman died in or about March 1903, and the plaintilTs 
had no knowledge of his death. On the 2nd June 1903 the Gumasta wrote to 
the plaintiffs a post* card stating, ‘‘you raentiun that there are moneys due* 
as to that I admit whatever may he found on proper accounts to be owhu)- by 
mo ; you need not entertain atiy anxiety.” On the 30th j\lay 190<3 the plaiiftiffs 
brought a suit against the managers ol: Haji Usman’s estate to recover a certain 
sum of money on an account stated. 

The defen iants pleaded the bar of limitation on the ground that there was no 
acknowledgment of the debt by a competent person. 

Helc\ that the suit was not iimo-barred. The Gumasias letter of the 2nd 
June 1903 was «n acknowledgment within the meaning of section 19 -ilia 
Limitation Act (XY of 1877). 

The case foil within the provisions of sections 208 and 200 of the Contract 
Acg (IX of 1872). The termination of the Gumnsta’s autbority, if it did 
terminate, did not take place Ijefore the 2nd June 1903 as the plaintilTs did not 
know of the principal’s death, and the Qmnasta was bound under section 209 to 
take, on behalf of his late principal, all reasonable steps for the protection and 
preservation of the interests entrusted to Mm. 

Ebrahim Haji Y’akub d. Ciiunieal Lalohanb ... (1911) 85 Bom. 302 

' ' ‘ Aets. 1o2, \A4r^l^origaye--^Third person 

redeeming the mortgage at mortgagor'' s desire — Sale hy mortgagor of his rights 

Scile*deed unregistered — St-le-deed could he looked at for evidence of payment of 
moneij^S'uit hy mortgagor to redeem ignoring sale— Lienor's rights— Adverse 
possession hy Honor — Ecgistratiun Act (III of 1877), sec. 17 — Evidence Act (I of 
18:2), 5ec*. 91.] The plaintifi: mortgaged certain property wdth possession with 
def^endant No. 1 for Bs. 601, on the 4th April 1873. On the 25ih November 
1878, defoiidants Nos. 2 to 4, at the request of tho plaintiff, paid off the mortgage 
to defendant No. 1; and for the sum so paid and for a further payment of 
Ils. 50, the plaintiff sold the piopeity to defendants Nos. 2 to 4. The cloeu- 
menfc as to the sale was not registered ; but ever since the purchase, the 
defendants Nos. 2 to 4 were in possession as owners, in 1907, the plaintiff 
died a suit to redeem the mortgage of 1873. The defendants Nos. 2 to 4 
set up in reply the sale of 1878 and contended that the .suit was burred by 
limitation : — 

ilcidi that the sale* deed being unregistered could not he looked at for provino- 
the sale, but it could be looked at as evidence of payment of money. * 

Mahadnappa hm EanapiJa v. Lari Un Bala (1 875) P. J., p. 299 and TFaman 
Eamcliandra v. Lhondlha Xrishnaji (1879) 4 Bom. 126, foilow'ed. 

IJeld^ further, that the redemption having been made by the defendants 
for the plaintiff willi his knowledge and consent, they became entitled to hold 
the xmoperty as lienors and tho plaintiff could not recover it from them without 
paying the amount of Bs. 651. 

Ilahmed Skumsool v. Shewuhram (1874) L. E. 2 I. A. 17, followed. 

Eeld^ further, that the defendant’s lien was alive for twelve vears after 
1878, that is, up to the year 1890 (Article 132 of the Limitation Act of 1877); 
that when that period expired, the lien "Was gone and their possession after 
that was withotit any right 5 and that their title by adverse possession was 
perfected in 1902, 
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Bamclimidra Yeslimnt Sirpotdar v. Badaslm Ahaji Sirpotda'i' (1886) 11 Bom. 

422, explained. 

Edd^ therefore, that the plaintiff’s suit was barred by limitiation. 

SAMBn-u am Hanmanta v. Nama bin Kaeayan ... (1911) 35 Bom. 438 


LIMITATION ACT (XV OF 1877), Aets* 142 and 144 — Suit to fecover possession - — 
dispossession — discontinuance of possession — Fossession as an agent of 
minor s-^decree by the minors on attaining majority against the agent for 
possession of the property — decree not executed and barred by limitation — 
Agent wrongfully dispossessed by a third person — Money decree against the 
original owners — decree-holder seeking to attach property — Adverse possession — 
Cwil Frocedure Code {Act XIV of 1882), sec, 283.] N died in 1879 leaving 
behind, him two minor sons R and D, and a mistress A. The latter looked after 

the minors and managed their property. When they arrived at the age of 

majority they found that A claimed the property in‘her own right- In 1891, 
R and D sued A for the possession of the lands and obtained a decree on the 
30th of August 1892, which was confirmed on appeal on the loth of June 1894. 
This decree was sought to be executed on the 26ch June 1897, but the 
application was dismissed as barred by limitation. A was then wrongfully 

deprived of the possession of the property by V, who sold it to B in 1898. B 

moidigagejied the property to B in 1900. In the same year, the plaintiff obtained 
a money decree against R and B, and in execution of it he had an attachment 
placed on the property, but the attachment was removed in 1904 at the instance 
of B and E, In 1905, the plaintiff brought a suit for a declaration that the 
propei'ty was liable to be attached and sold in execution of his decree against 
R and 1). The defendants B and E contended that the suit was barred under 
Article 143 of the Limitation Act, 1877,^ inasnuich as neither the plaintiff nor 
his predecessors -in -title R and i) were in possession of the property witbin 
twelve j’-ears preceding the suit, 

EeU, that the suit having been brought by the plaintiff, under section 283 
of the Civil Procedure Code of 3882, to establish his right to attach and sell 
the property in dispute as that of his judgment- debtors R and I) in execution 
of his money decree, all that he had to prove was ihat on the date of attach- 
ment the judgment-debtors had a subsisting right to the property : and that 
the suit must, therefore, be tried as if it were a suit for possession by the iudf^- 
ment-debtors. ^ j o « 


Eeld, also, that as A’s possession must be deemed to have begun in 1879 as 
that of hailifi or agent for the minors R and D and to have continued avS such 
until after they had arrived at the age of majority, and as there had never been 
any^ disp^session by A of R and D while they had been in possession, in a suit 

be decided by the application, not of 
Article 142, but of Article 144 ot the Limitation Act, 1877. 


V 1 41 (1737) 1 Atk. 489, followed; Taylor v. Horde Sm. L. C., 

7 ,° ■ 7^ • n Mowed ; Lcdluhlai Bapulhai y. Man- 

feS 34 fo£wed.°“‘ ^<^doha v. iTmAw (1879) 

.ffeW, that though the decree for possession, obtained bv R and D 

by reason of their failure to apply 
to the Court for its execution -within the period prescribed by the la-w^ of 
established by it remained and though that right could 
not be enforced as against A by execution through the Court, the decree- 

holders could enter by ousting any trespasser, A included. 

Bmdu y. N<M (1890) 15 Bom, 238, followed. 
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therefore, that there having been no allegation of possessoin in E and 
D lost by dispossession or discontinuance of i-»%, o put for- 
ward having been a title in them established* ‘ « A and a 

wrongful possession obtained from her after .. ‘ ‘ • ■; '■ whom B 

and^ E claimed, the limitation applicable to the suit was that provided by 
Article 1 44, not Article 14*2, of the Indian Limitation Act (XV of 1877). 

Fahi AhdMa v. Babaji Gmgaji (1890) 14 Bom. 458 and Ganqa, ayal Fagu 
Kaval Mhatra y. Nago BJiaya Mkatra (1887) P. J. 24*2, followed. ‘ 

Fer Hbaton, Ji— Article 142 of the Indian Limitation Act (XV of 1877) has 
no application to claims which neither in form nor in terms are claims to 
possession, made necessary by reason of dispossession or discontinuance of 
possession. It is a general principle that anyone suing in ejectment must 
prove possession within twelve years : the reason for this, liowevei*, is that 
possession is commonly the eifecfcive as^sertioii of title which is relied on ; but 
it is not the only one. There is another which in some cases is equally good, 
and that is an assorbiou of title made in Court and established by a decree. 

That is good against those who are party -defendants to the suit ; and if the 
same title is re-asserted and made good in a latter suit ag-iinst other opposing 
parties, it is good against tiiem also and entitles to possession whether the title- 
claimant has or has liot been in possession within twelve years, unless the 
opponent can defeat the title by adverse possession. 

Yasudeo Atmaram Joshi v. Eknath Balkbishita Trite ...(1910) 85 Bom. 79 

LIMITATION ACT (IX OP 1908), sec. 19 — Feht CTit^iTed in schedulB Jiled hg 
ImolMnt — Aoknotoledgment — Limitation.} Where an Insolvent has written 
down a debt in his schedule, as owing that debt to a named person, and h-is 
signed the schedule, that is a suiricionr. aeknowledgir-ent. muEr ^-idioii 19 of the 
Indian Limitation Act (IX of 1908), to extend t!io period of limitation. 

Chobey Sheigopab Chiranjilal V. Dharalal G-hasiram... (1910) 85 Bom. 383 

Art 138 — Purchase hg decree-'holder — Stdt 

to recover possession — Execution — Tmnufer of Property Act {If of sec, 

90 — Civil Procedure Code (Act Fq/* 1908), sec. 47. 

See Civil Procedure Code ... ... ... ... 452 

■ — — — - Art. 171 — Partition suit — Peath of a party 

— Abatement — Application to set aside the abatement -^Limitation of sixty days* 

See Civil Procedure Code ... ... 39*3 

HAGISTPATE— Procedure Code (Act V of 1898), sec. 209 — 

The vosc not I o.tihL'itted to the Court of Sessioti for want of sufficient 
grounds— Appeal against the order — Order reversed by the Sessions Judge — 
CoMmitment when to he made — Pischarge of accused. 

See Crimietal Procedure Code ... ... ... ... 163 

- Order as to disposal of property — On appeal to the Sessions 

Oowrt the order left untouched — Application to the Pktrict Magistrate to revise 
the Ofier--^ Jurisdiction — Oriminal Procedure Code (Act F of 1898), sec. S’iO. 

See Criminal Procedure Code ... ... ... ... 253 

MAHABiKi VATAN LAND — Jjand Acquisition Act (Jo/1894),5oo. 18 — Mereditary 
Offices Act {Bom. Act 111 of 1874), secs. 10 and IZ— Acquisition by Govern'^ , 
mc'Tit—Aioardj — Oompensuiion — Title hy adverse poue.s' si on against Vaiandar $ — f ! 
CoUc'Ctu/s certificate — Jurisdiction. , • : ' 

Bee Hereditary Ofpices Act ... ... ... 1^6 
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MATTOMEDAir LAW — AdopHoii by a convert from Eindtiism-- Custom of adop- 
tion — Burden of pi'oof.\ The MaliomeLui Law does not rt)cog‘nh-^e adoptiun, 
ilonce, where a Hindu is converted to Mahoinedaiiismj the prosuiaptiou 
is that as a necessary cousequonce o£ conversion the Luv of ado]}T,iou recogiu/ed 
bv Hindu Law iiaa been abandoned by him. He who alleges that ihc usage and 
law ni (question had been letaiued must pi ova it. 

Bir Hacftibai «j. B.u Hiebai ... (1911) :35 Bom 2ij4 


Douver — JBrompt doioa — Faijmeni of — Be'^titution of con- 

]\hgal rhjhU — Consummation oj ma-rnage — Suit for pt oy/tpt do'tvtt not premaiin e 
before conbUinniatioti.l Under Mahoinedan ijaw, the Court may hold ihat ibo 
whole of the dower is exigible, m cases wheie no specihc amount of the dower 
kis been dociaied exigible and theie has been no evidence of what is customary. 

Fatma v Sadnidin (1805) 2 Bom. 11. C. K 291, followed. 

Prompt dowei, (i. e muafjal)^ is payable immediately on tlie nnrn igc hiking 
]>uce, and it must be paid on demand. It is only b}^ payment or the pi uiniu 
dower that the husband is entitled to consiimnute the man idge or cniioice liio 
conjugal riLdits. There foie the light to restitution, so far fiom being a condi- 
tion precedent to the payment or piompt dower, arises only after the douev has 
bom paid. 


Ecmee Khejoorunhsa v. llanee B?/e8smiissa (l870j 13 W. IL 371, followed. 

llUSREINKlTAX SAEBABKHAiSr V, GULAB KilATUM ( 1911 ) 3 -J Boill. 386 

Cift — Wo ebtoppel judgment m suit commenced after 

he gift. 


See Cjvil Puocebitee Cobs ... ... ... 297 


Minor — Itighi to sell minors propeitij — NecessHg — Bo ml 

fide p a, thasei without notice \ By a deed of conveyaiite dated 39th Jan iiaiy 
1901 ono N. put ported to convey on behalf of heiself and lier luiiioi son, the 
plaintiff, coUaiii iminovcaVo property to the defendant ior the co isideiati on ot 
11«, 7,U00. On the ‘aino day K. pas&od an indornmty bond in favoui of (he 
defendant indemnifying him iigimst the claim of the pldiitifL. The plainlid: 
sued to hive the said deed of conveyance de^darod void and for a declaiation that 
the pLiintift Avas entitled to the whole of the pioperty pmporte i to bo coiivoved. 


RM, the plaintiff was entitled to suci.eed on the giound^* that tl) there was 
absolmely no evidence that the bale was in any way neees^sai y foi the mainten- 
ance of the minor, (2) the irarchuscr was not a bom fide puicha=.or without 
notice oi the plain tift’s lights. 


'i he purchaser of an cHate who takes with notice of a breach of trust is in 
the game position as ihe vendor who committed the bieach. of trust 

Fakietjmin s. ABD 0I, HussEis ... ... ... (1910) 35 Bom. 217 


MA.vILATDARS UOU'UTS ACT (BOAT ACT 11 OP 190(i), secs. 19. 23 .1) (^l- 
Ct«u rrooeduie Code [Act V >,ec. suH—Becrie lie 

Mamltklar tie ^lat—A^jihcalion io the Oollltor~Eaoii%-jn--Non- 

regular pfngs of j act— Emr,j Sevonue BeeordA 

MamLiidiA’ ConUs Act (Bom: 

1 ‘WtJiomea to iiiteifere wuli tlio Sndings of fact k llie 

Alamk.d.'ir la a po.ssc-,soiy .suit, llie findings being on tlieir face leo^al and 
regular and arrived after a coiibidoration of tho evidonco on locord. “ ^ 

The provisions of odause (2) ot section 23 of the Act, which empower the CoUeotor 
t j luterteio oy way of levision when he considers any proceeding, findmir or order 
in a S'l't to le improper, must be hainioiiized with the nrovision m claufe (1) dk 
there shall be no appeal from any order passed by a Mamlatdar. * 
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Bemhlei t;he Trord improper * in clause (2) of secfeion 23 of the Mamktdars* 
Courts Act (Bom Act II of 1906) Las no diiTeient meaning from the woid 
' irregular * occiimna m the evprc'Sion ‘ irregularity * in section 115 of the Civil 
Procedure Code (Act Y of 1908). 

The entry of a poi son's name as o^vnor or occupier in the books of Revenue 
Auiliorities is not in itself conclusive evidence either of title or possession, 

Fatind Jeom JYiili Saheh v. Darycf. Sdlieh (1873) 10 B >m. H, C. R. 187 at 
p. 189 and Bhagojl v. Baxmji (18S8) 13 Bom. 75, refeiieci to 

Kaskiram MA:ssj:scr v Raiaham ... (1911) 35 Bom. 487 

AIARICETABLE TITLE — Sale of immoveable propci^ty — Ma cite table title to the 
siitisfaction of the p lu chaser s solicifoi'^ — Specific performance, 

SPECiric rEKFonaiAisi Cl ... ... ... ...110 

AIARSHALLILTG of SECURITISS — lilortgage — Mortgagee failing to pay a part 
of conndevauon as provided in tie morig age-deed — Failure of coTiShderation — 
Subsequent payment cannot he tahen as part of mortgage-debt — Transfer of 
Property Act \JV o/1832) sees 58, 81, 88. 

(See Mostq vGU b«» *«» 395 

MAXIAI-^ACTJO PFB80NALIS MOBITUB^ QVM PFBSOJYA—JIaxim 
applies to actions in tort — Fo application to actions where ooniracttial ohUqation 
implied hu law —Oovernmont — Fmployment of shroff to accept Jjahashca corns — 
Shroff accephng Shihlcai coins instead — The coins accepted by Mint officers — 

-Los.? to Government — Measure of damages — Acqmescence or ratification by 
Government, 

See Actio PEsiboxALis mojjitue cctac ppesoi^a ... ... 12 

AliXOR, A\VAE!'> 13IND1XC- Arbitration — Aboard— Bonl tide mistake 

of Jaw (ommMed by arhituitoi — Minor party receiving o, smaller share. 

>S’ee Aebiteation ... .. ... ... ... 153 

— -Compromise — Sanction of Court not obtained — Compromise not binding on 

miiior— Civil Procedure Code {Act XIV (^’1832), sec 462. 

;See Cjvil PxiocimuKR Cons ... ,. ...322 

Mahomedan Law — Bight to sell nihiofs property — Ncceuitij — Bo 5 fide 

parchascr without notice 

See MAHOiIBDA^' Law ... .«• ... ... ... 217 

— Sicn-rity for costs — Civil Procedure Code {Act V o/ 1908), I, Order 

XXV, Buie 1 — Practice, 

See Peactice ... ... ... ... ... 339 

MIBJOTKBER of causes op by a Malumedan to recover a 

portion of a house — Prior suits with respect to oilier -poitions — Res jiiflicata-— 

O^/ft — Fo estoppel by Judgment in suit cornmencocl after the gifl—Pnvity in 
estate — Civil Procedure Code {Act XIV of 1SS2), secs 13, 44 (5) 

See Civil Pbocldure Code . ... 297 

AIISTAKE OF LAW BY ARBJTRATQB--Jroitration-~-Award---BooA Lde mis- 
take of law oo'iamitted by arbitrator — Minor party receiving a smaller share * 
Avjard Invdivg upon the minor. 

See Areiteation 
E 1403—9 


... 158 
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MITAXSHARA — Inlm'Uance — Faterml uncle's gmnclson — Faternal uncles widow 
— Hindu Law, 

Aee Hindu Law ' ... — ... 3S0 

MORTGAGE— of mortgage— Application of rule of damduj^a^-- 
Trans fer of Froperty Act (IV of 1882), 2 (J).] The fa.cfc that the person 

entitled io on ainorit^ago bappenes by assignment to be a Parsce cannot a:Kcct 
tho(HirdiiJ murtgag.'>i*s right to claim the advantage of the rule of damdiipat, 
if it existed when the mortgage was entered into. 

It is not proper to infer that, because it has been expressly enacted that 
nothing in Chapter II of the Transfer of Property Act (IV of 1882) shall 
be deemed to aSect any rule of Hindu Law, the Legislature has deprived 
a Hindu mortgagor of the protection afforded him by the rule of damdupat. 

The right of a mortgagee to sue for his principal and interest is a right 
arising from a contract and must be taken to bo made subject to the usages and 
customs of the contracting parties. 

Jeewanbai V , SkLiNOEDAS Lachmoitdas ... .»• (1910) 35 Bom. 199 

-Cwil Frocedure Code (Act IIV o/ 1832), 268, 274.— BeU— 

Immoveable p' op erty — Execution of money -decree — Attaelment^ Where a deed 
of mortgagf) with possession provided that the mortgagee was to enjoy the pro Q ns 
in lieu of interest for ten years and was to bo redeemed on the expiration of the 
term by payment of the morigage money, 

Meldf that the document created a xiurely usufructuary mortgage, 

Heidi fin’thor, that in the case of a usufructuary mortgage, there was no debt 
payable by the mortgagor to the mortgagee which could bo attached in execution 
of a monoT-<lem‘ee agaiu-^t tho a^=ic:r.‘-'c ot the mortgagee, and that section 268 
of ihe Ci\'ii Pr#’f-d[ro Coih; (Ac. >'1^" J 18S2) was not applicable to such a case, 

Tlic procodurc slioull l)o by atr«ielmient, under section 274 of the Civil Procedure 
Code, of the interest in immoveable property and its sale according to the 
provisions of the Code. 

Tarvadi Bholanath v. Bai Kashi (1901) 26 Horn. 305, ex])kii]ed. 

ManiIiAE Eanceod V. Motxbhai Hemabiiai ... (1911) 35 Bom. 288 

Consent decrees between mortgagors and mortgagee — Joint manage- 
ment — Equal division of rent and produce — Frehihiiion against partition — • 
Mortgagee competent to grant mirasi lease — JlorUagors to get one-fourth of the 
nazarana (present) — Bights of the mortgagors conveyed to ike mortgagee — 
EqudtaUe mortgage by mortgagee — Settlement by mortgagee in favour of his 
relations — Suit by eqidiable mortgagee — Fec^ee—Execuiion — Auction-purclumr 
put in possession — Suit by donees under the settlement — Donees entitled to 
possession — Bights of the parties to he worked out by amicable settlement or by a 
s%dt — Buit hy represeoUatims of aueiion-purcjiaser to recover onv-fvMh fthare 
by partition — Flainiiffs entitled to possession of the share as tenauis in rr^.n/dja 
--^Mirasi lease by mortgagees assignee without mortgagor's eo'sisr-t,.t — Lease Qiot 
to enure for the benefit ^ the assignee.'] The owners of cert lin land mortgaged 
it to S. In the year 1866 consent decrees, Exhibits 57 and 58, were jiassed 
between the mor^agors and the mortgagee S. The consent decrees provided 
that both parties should jointly carry on the management of the land, each being 
entiiled to half of the produce and rent, that the land ityelf should not be 
partitionod, that S. was competent to grant a mirasi lease, provided the na^araua 
(present) accepted not less tlian Es. 6G0 and that the said na^arana should 
be divided between the mortgagors and S. in the proportion of ^ and | respeot- 
, ively. The said rights o£ the mortgagors were subsequently conveyed by them 
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Exliftif f -^^terwai-ds S., in April 1891, deposited 

q ? mortgage, with two prsons Tn October 1891 

S. settled the property which was subject to the equitable morisage on his 
relatives, and H. In 1892 the two equitable mortgagees sued a to recover 

and pt a decree against the property equitably 
mort^cij^ed and against S. personally* The property was ptii up for sale in 

^Wch ^vered the cfaim of tl.e 
J. and M obstructed the anction-pm-chascr H. in his 
attempts to obtoin possession and their obstruction having failed, they brought 
H ''t m the suit made a declaration that as against 

tbe properties and their possession subject to H.’s 
ri^bt conveyed to tbe mortgagee S. under Exhibit 64 and subsequently purchased 
by H._, and that the rights of the parties as thus declared must be worked out 
by amicable settlement between them or by means of a separate suit.” 

Tlie plaintifFs as e^ocutors under the will of H., deceased, who was deprived 

i>aving brought a suit against the 
assionees of _J. and M.^to recover by partition ^ share of the land, the lower 
Courts dismissed the suit for the recovery of i share by partition on the grounds 
partition consent decrees, Exhibits 67 and 58, affected to prohibit 

On second appeal by the plaintiffs, 

.ffeW, reversing the decree that though the plaintiffs as tenants in common 
would be entitled to partition, yet by virtue of the consent decrees they were 
estopped from exercising snob right. 

Meld, further, that though the consent decrees did empower the morlgao-ee S 
to grant a le^e _ wi thout the mortgagor’s consent, yet this power did not 

ejiuro tortile uenerit or liis assignee. ^ 


Page 


OoWAWJI Tehulji V, Kisandas Ticu^idas 


(1911) 35 Bom. 371 


MOC.r(xAGE QonstruGtmi oj mortgage’^ Mortgage with mkrest parthi in Icind 
and paHltj in cash— Interest when giagahle— Sidtfor arrears of interest— Words 

h case their Lordships of the 

Jiidicul Committeo held (^reversing the decision of the High Court) that on the 
true Gonsiruction of the mortgage there was clearly a personal covenant to pay 

interest on the mortgage-money from year to year, and th^^^ the suit, which was 

tor arrears or interest, was therefore maintainable. 


MaDAPPA HsGBE V. liAiilKillSimA Haeayah 


(1911) 35 Bom. 327 


^ niorbrjage — Execution sale — Eroceeds insufficient to satis fu 

decree— Attachment of mortgagors other property comprUed in redemption 
decree for the recove?^ of the balance— Property attached to be sold— Transfer 

fmTofZ-XXKlf, (^0^ rof 


See Civil Peocbdure Code 


248 


^'^ff^''^9fff]^^f^‘dingio pagapartofeomlderation as provided in the 
mortgage-oj'Qa I aihi/re of consideration— Suhseqmnt payment cannot he taken 
aj part of moHgage-dcU— Transfer of Propert^^ of im), secs. 56, 81, 

m—Marh/ialUng of secicriLics.’\ Tn 18u6, Gr. mortgaged some lands (Serial 
hos 1~-1()) to V, for Ks. 400, of which 11s. 200 were paid in cash and Es. 20t> 
were to be paid to H., a prior mortgagee. Y. having failed to pay to H., G, sold 
to dexendaut Ho. 5 some of the lands mortgaged (Serial Hos. 6*— 10) and other 
property and redeemed H.’s mortgage by paying Bs. 2U0 to him* Subsequently 
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T, paid Es. 200 to G. Sliortly afterwards G. mortgaged some more lands (Serial 
'Eob, 1, 3, 4 and 5) to defendant No, 4 for Es. 400. TEe defendant No. 4 sued 
on his mortgage and obtained a decree against G. In execution of the decree 
the lands. Serial Nos. 1, 3, 4, 6, were sold and were purchased by defendant 
No. 4. y, tlien sued on his moi'tgage treating it as one for Es. 400, to recover 
the amount by sale of all the ten numbers. The lower Courts recognized Yds 
moitgage only for Es. 200 and granted him a decree authorizing hira^ to proceed 
against Serial No. 2 alone and if the sale-proceeds failed to satisfy his claim, to 
proceed against the other serial numbers which were sold to defendants Nos. 4 
and 5. On appeal 

Seldf that V. was not entitled to treat Ms mortgage as one for Es. 400 ; since 
V, having failed to pay Es. 200 to N. either at once or within a reasonable time, 
there w^as partial failure of consideration for the mortgage and the subsequent 
payment of Es, 200 to G. by Y. could not serve in law to undo the effect of that 
failure, so as to prejudice the rights of defendant No. 5, 

HeZd, further, that the Court had power, under section 88 of the Transfer of 
Property Act (lY of 1882), to pass in such a suit a decree for sale, ordering that, 
in default of G. paying, the mortgaged property or a sufheient part thereof 
be sold. 

Per Cmiam. — The provisions of section 56 of the Transfer of Property Act, 
1882, apply only as between a seller and his buyer, not as between a mortgagee 
of the seller and the buyer. 

SUBBAXA BIN Yenkatbsh Ganpa , ... (1911) 3.5 Bom. 395 

MOETGAGE — TIdrd person, redeeming the mortgage at mortgagor's desire — Sale hg 
mortgagor of Ms HghtsSale-deed zmregistered — Sale-deed could he loohed at 
for evidence of •payment of money — Suit hy mortgagor to redeem ignoring sale — 
Lienor^ s right — Adverse possession hy lienor — Megistration Act{IIIofl^^l), 
sec, 17 — Evidence Act (/ of 1872), sec. 91 — Limitation Act (XF'o/1877), 
Arts* 182, 144.] The plaintiff mortgaged certain property with possession with 
defendant No. 1 for Es. 601, on the 4th April 1873. On the 25th November 
1878, defendants Nos, 2 to 4, at the request of the plaintiff, paid off the mortgage 
to defendant No. 1 ; and for the sum su paid iiiici for a, further payment of 
Es. 50, the plaintiff sold the property to deundaiits Nos. 2 to 4 TJie document 
as to the sale was not registered; but ever sin o'" ilic purchc so. the defendants 
Noa. 2 to 4 were in possession as owners. In 1907, the plaintiff bled a suit to 
redeem the mortgage of 1878. The defendants Nos. 2 to 4 set up in reply the 
sale of 1878 and contended that the suit was barred by limitation : — 

Reid, that the sale-deed being unregistered could not be looked at for proving 
the sale, but it could be looked at as evidence of payment of money. 

Mahadnappa bin Lanappa v. Lari bin Bala (1875) P. J., p. 299 and Waman 
Bamc^andra v. Lhondiba Krishnaji (1879) 4 Bom. 126, followed. 

Seldi further, that the redemption having been made by the defendants 
for the plaintiff with his knowledge and consent, they became entitled to hold 
the property as lienors and the plaintiff could not recover it from them, without 
paying the amount of Es. 651. 

Mahomed Shumsool v. ShewttJcram (1874) L. E. 2 I. A. 17, followed. 

Seldy further, that the defendant’s lien was alive for twelve years after 
1878, that is, up to the year 1890 (Article 122 of the Limitation xlot of 1877) ; 
that when that period expired, the lien was gone and their possession after 
that was without any righc; and that their title by adverse possession wis 
perfected in 1902. 

Barnchandra Yashvant Sirpotdar v. SadasUv Ahafi Sirpotdar (18861 11 
Bom. 422, explained. 

Sambhu bin Hanmanta V . Nama bin Nabayah 


(1911) 85 Bom. 438 
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MOBTGAGEE — Gonrt-sale m execuUon’-^Certified ptirchaser — Civil 
Code (Act XIV o/1882), 317, {Act Fo/ 1908), sec. 66. 

See Civil PEOCEDimE; Code 


Page 

JProeedure 


... 812 


SUIT lOE POSSESSION Wf-^-BehlcJian AgricuHurM Relief 

Act {XVII of 1S79)— TF?/ti of an agriculturist— Statm — Frager for lyapnent 
of princijgal and interest at certain rate — Decree — Payment of Printipal and 
interest— Payment of interci^t at certain rate till the principal is doubled— Con- 
tractual relation not superseded by the decree— Redemption suit— Accounts. 

See Dekkiian Ageicultuetsts’ Eeliee Act ... ... 204 

]y[UNlCIPAIUTA“-“iVo^/ce of new building — Re-constructing side wall of a house on 
Us old foundation not necessarily new building — Building.^ interpretation of— 
Bombay District Municipal Act (Bom. Act III (/190I), sees. 3 (7), 96 . 

See Disthict Municipal Act ... ... 43^2 

'T'Z Permission of the Municipality— Building a wall which had 

fallen down— Absence of permission— Material reconstruction— District Muni- 
cipal Act (Bom>. Act III of 1901), see, 96. 

See District Municipal Act ... ... ... 236 

7 -^ - ■■ '^Reclamation of the bed of a tanhfor Municipal Cotton Marhet— 

Damage caused to plaintiffs goods by sudden and extraordinary heavy rain— 

Suit for damages against Ejuhli Municipality— Burden of proof as to negligence 
in the reclamation worh—Suit not maintainable — ^Yis major — District MtinU 
cipal Act (Bom. Act III of 1901), sees. 50, 51. 

See Disteict Municipal Act ... ... 492 

NAEYA, MOETGAGE Cf^— Civil Procedure Code {Act XIV of sec. — 

Notice— Bhagdilri and Narvdddri Act (Bom. Act V of 1862), sec. Z— Mortgage 
of a narva— Collector declaring the mortgage invalid— Suit against Collector 
•mithout notice. 

See Bhagdaei and Naevadaei Act ... ,,, 42 

NAZAEANA — to get one fourth of the uazarana (present)— Rights of the 
mortgagors conveyed to the mortgagee— Eguitable mortgage by mortgagee- 
settlement by mortgages in favour of his relations— Suit by equitable mortgagee 
— Dec/ree — Execution. 

See Moktgage ... ... 37 I 

NEGLIGENCE— MunidpaUiy— Reclamation of the bed of a tank for 
Municipal Cotton Market— Damage caused to plaintiffs' goods by sudden and 
extraordinary heavy rain — Suit for damages against Municipality— Burden of 
proof as to negligence in the reclamation work— Suit not maintainable— Yis 
Major— District Municipal Act (Bom. Act III of 1901), secs. 60 md 64 

See Disteict Municipal Act ... ... ... 492 


^ Sale of propeHy in possession of a third person— Persmi in posses- 
sion claiming to be ow7ier — The vendor a benamideer — Vendor and purchaser. 

See Tendob and Pueohasee **. ... ... 269 

— ■ ■ ■■ y Suit against Tramway Company— Passenger entering car 
while in motion — Contributory negligence. 

T. brouglit an action against the Tramwaj Company claiming damages 
for injuries sustained by him by reason of the Company’s negligence. T. 
alleged that while attempting to board a stationary tram car the car was 
suddenly started at a signal given by the conductor and the footboard, tilted 
and slipped sideways from beneath T/s foot, in consequence of which 
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T. lost Ills Wimce, was thrown to the ground and his right foot was 
injured, 

Meld, dismissing the ^suit, that the footboard was not loose and that T/s 
fall was due to his attempting to enter a car while in motion and was not duo 
to any fault or defect in the fixity of the board. 

Own’ w.— Whether thm’e is a Bye-law or there is not a B 3 ’-e-law to 
that effect, the faet remains that if a passenger chooses to atteiiipi} to enter or 
leave a moving car, he does so at his own risk. It is not what a prudent or a 
reasonable man should or would (to, and if he does it and sustains injury while 
in the act of so doing, it would be an accident or a misfortune for which the 
defendant Company would in no way be liable. 

TEMum Bombay EiiEotbig SunrUY akb Tramways ComnAHY 

Limited ... ... ... 35 Bom. 478 

NOTICE — ^Bou^ Me purchaser without notice-— Minor — Bight to sell minor's pro- 
perty Necessity — Maho median Law, 

See Mahomedak Law ... ... ... 217 


Civil Procedure Code (Act XTV o/’lB.Sj), sec 421— Suit f/galn^t Gooern- 

mcnt—Bhdgdilri and NarvdMri ^def {Bom. Act F o/’1862), see, S—Moj tgarjc of 
a. ifiarvn.— Collector declaring the moregage imaUdSnit against Collector 
loithout nollcc. 

See Civil Puocebuee Code ... ... 42 

Doclrlne of coudmcHoc notice— Transfer of Fropertg Act ,(/F of UcS2), 

secsn 3 a?ul 41. 

See '■J’RAYsrEE or PiiorniiTY Acjl ... ... ... ?42 


Suit >frju:nst Stcreta'-nj of Sfmte foe Lid/.zSXl for i,, junction —Inani— 

llc&imption — Cunl Procedure Code (Act XL F of 18SJ), sec. 424 

See Otvil Puocedure Code ... ... 3P,2 

NUISANCE~I? 2 ^ 2 f/?i Penal Code {Act XLV of secs. 2S3, 114— Obs tract ion 

in public way— Toij shop on a (street— Exhihition of toys in the shop-imhdon — 
Collection ofcTomd of persons in street — Ohstrno ion. 

/S'ee Penal Code ... ... ... ... 3G^ 

OBSTRUCTION— Poy on a street— EEUbltion of zoijs in the ^thop-miadow— 
Collection of crowd of persons in street— Ohstruciion hn puUie wa'ii—Luliin 
Penal Code {A^t XL V of 1 8G0), ^cca*. 233, 114. ^ 

/See Penal Code 


OhllOIAL ASSIyNEPj Third persoifs properly tahen in custody hij Official 

See PEESiDENtJY Towns Lvsota-excy Acr 
, ONUS OF PROOF— Where negligence alleged. 

See Disxsict MuNiorPAL Act 

ORiJEB REPlTspO TO COMMIT TO SESSIONS COUKT. APPE \L AOAINST 

—Criminal Procedure Code {Act V of im^), sec. 

The case not comiUedio the Court of Sessions for xcant of sufficient grounih— 
Aijpeat against the ^der- Order reversed by the Sessions Judge— cLimitincnt 
when to he made -Discharge of accused. ^ommwn^ uo 

See Criminal Procedure Code 


Bus 


473 
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PAETEES, CONSENT OP, TO ^ JUEISDICTION-J‘^fm£^^c^^o?^~^7o^?^^- 

of the parties m to j^ifisMoti on — Suit of 'valm beyond the junsdiction of the 
Court — Trial of suit — Jurisdiotioii cannot he questioned %n appeal— Evidence 
A ct (2 of 1872), sec, 58. 

Bee Eyidekcb Act ... 24 

JOINDEB OP — partition suit — Death of a parly— ‘Abatement — Appli- 
cation to set aside the abatement — In a partition suit all parti ei> should he before 
the Court — Inherent poioer of the Court to add ap^a^rty at any stage of the suit 
for* the ends of justice-^Civii JBroeedure Code ^Act V o/1908), Order J, Buie 10. 

See Civil Procedure Code ... .. ... 393 

Suit relntinq to public rehqious property — Ejectment 

of trespasser — Party of suit — Practice and procedure— Ci ml Procedure Code 
(Ad XiF of 1882), sei 539. 

See Civil Procedure Code ... . ... ... 470 

PARTITION — Agreement not to partition. 

See Mortgage ... ... . v.. ... 371 

E^indu Lam — Partial partition — Re-union* 

Bee Hindu Law ... ... ... ... ... 293 

Undivided hrothr^rs — Instruments loheieby eo-owners divide property 

in severalty — Release — Stamp, 

See Instrument oe Partition ... ... ... 75 

PARTITION SUIT~-C7^y^2 Procedure Code (Act F of 1908), Order J, Rule 20»- 
Limitation Act {IX of 1008), Art 171 — Death of a ^^arty — Abatement — 
Application to set a^ide the abatement — Limitation of sidy days — In a partition 
suit all parties should he before the Comt — inherent power of the Court to add a 
paify at any stage of the suit for the ends of jvdice,'} On the 5th April 1892 the 
plaintiff obtained a decree for partition and died in October 1893, leaving him 
surviving a minor son, who attained majority m February 1907 At a very lito 
stage of the execution-proceedings, the son made an application on the 16th 
Apul 1910 for the issue of a commission to effect paitition according to the 
lights declared in the partition dociee. 

Meld, that as soon as the Civil Procedure Code (Act V of 1908) came into 
fore© the suit abated so far as mgrirded the appliemi’s father who was a party, 
and the application to set aside the abatement by adding the applicant as the 
legal representative of tbe deceased not having nude within sixty days under 
Aiticle 171 of the Limitation Act (IX of 1908), the application was time- 
barred* 

Meld, further, that in a partition suit all the parties should he before the 
Court, and that there was nothing in the Civil Procedure Code (Act T of 1908) 
limiting or affecting the inherent power of the Court to make such orders as 
might be necessary for the ends of justice. 

Lakhmicuand Rbwachand V . Kachubhai Gulabohand...(1911) 35 Bom. 393 

PAUPER — Suit in forma Settlement of suit oid of Court — Court passing 

no order for payment of Court-fees — Government applying for the payment— 
Practice and procedure — Civil Procedure Code {Act F of 1908), Order XXXill, 
Rule 13 — Civil Procedure Code (Act XIV o/*l882), sec, '11"2. 

See Civil Procedure Code 


... 44S 
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PENAL CODE (ACT XLY OF 1860), sec. ?d — Criminal Trocediire Code {Act V 
of 1S9S), seG. 665 — WAij)pznff Act (IV of 1909), sec. 3 — Sentence of whipping 
only passed on accused — Grader to accused to 'notify Ids 'tesidence — Yabdiiy of 
the order A Section 565 oC tlie Criminal Procedure Code (Act T o£ 1898} inust bo 
stiicily construed. TLc order t^ontemplated by tlic section can only be made at 
the time o£ passing sentence of tianspoi-tation or iinpri‘^or'm 0 nt upon a convict 
It cannot be made where the Court, instead of pissing that sentence, pa'^ses a 
sentence of whipping. 

Emperoe Fitlji Ditya ... ... ... (1010) 35 Born, 137 


^ SEC. mk—F^ess Act (XXV of 1867), secs- 4 

and 5 — Declaration Tnade by owner who took no part in managing a priniing 
press — Publication of a seditious book at the press — Sedition— Intent loni] 

The accused made a declaration under Act XXY of 1867, section 4, that he was the 
owner of a piess called ‘‘ The Atmaram Press/' Beyond this, he took no part 
in the management of the press, which was carried on by another peison. A book 
styled “ Ek Shloki Gita *’ was printed at this press. It was a book that dealt to 
a large extent with metaphysics, philosophy and religion. It also coiiiaiiieil 
seditious passages scattered among discussions of religious matters. It wms not 
shown that the accused ever lead the book or was aware of the seditious passages 
It contained. The accused was convicted of the offence punishable under 
section 124A of the Indian Penal Code, I860, as publisher of the book. On 
appeal, 

Bold, hy Chandavarkar, J., that the cumulative effect of the suiTounding 
circumstances was such as to make it improbable that the accused had read the 
book or that he had known its seditious object ; and that the evideme having 
thus been evenly balanced and equivocal, a leasonabie doubt aioso as to tlie 
guilt of the accased, the benent of which should be given to him. 

Meld^ by Tloaton, J, that before the accused could be oonviciied under 
section 124A of the Indian Penal Code it must be found that he hal an 
intention of exciting disaffection; and that the evidence fell very shoit of 
proving the intention. 

Per CitAl^lDAV AUKAB, J. — k declaration made under section 4 the Press 
Act IS intended by the iegislatee to have a coitain offuct, namely, that of 
fastening lesponsibiiity for the conduct of the piess on a person declaring in 
lospoot of malteis where public interests are involved. Hence wheie a hook 
Gompiaiiied of as seditious or^ libellous is printed ni a press, the Court 
performing the functions of a jury may presume that the owner had a hand 
in the punting and was aware of the contents and ckimcter of the book. 

But whether such a presumption is warranted in any individual ca*^e must 
depend upon own facts and circumstances. The presumption, howevei, is 
not conclusive ; it is not one of law, but of fact, and it is open to tlie ac-'m^cd to 
rebut it. 

E^ipeeor -y. Skaivsae Siirierishxa Dev ... ... (igiO) 35 Bom. 55 


A ^ XT 7 T ii4:—Obsirucllo7i in pnlHc way 

—Toy shop on a street -Xuahition of toys in ihe f,hop window— Q BA^ctiun il 
crowd of persons in street— Obstruction A The accused, who iiad a toy shop in a 
])ubliO street, exliibi.ed in the window of the shop, overlookipj^ street 
ceitaundockwork to)^ during a Diwali festival. The lesult of tlm/eiiubition 
was thau thousands of psop.e collected on the road to witness the lovs therp 
were dangcroi^ rushes in consequence, people were knocked down ami eat 
obstittction and danger were caused to those using the road. On thcbe facts thp 

punishable nuclei- sections 283 and 114 of the 
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KeM, tipholding tlie conTiction, tliat there T^'ere obstruction, danger and 
injury to the persons using the public way, wiiicli amounted to a public nuisance, 
and that the efacient cause of the niiisance was the act of the accused. 

Ordinarily, every shop-keeper has a right to exliibit Iiis wares in any wa}" he 
likes in his shop, but he nausi; oxei cise the right so as not to cause annoyance 
or nuisance to the public. 

Attorney “Greneral v, Brigton and Move Vo-operative Supply Association 
[1900] 1 Ch. 27^ followed. 

Empfrou V. Noon Mahomed ... (1911) 35 Bom. 368 

PENAL CODE (AOT XLY OP 18601 — sec 421 — Presidency Towns Insolvency Act 
{III of 1900), secs. If, 103 and 104 — Ad/udged insolvent — Criminal proceedings 
against the insolvent — Sanction of Insolvency Court not obtained — Jurisdiction 
of Magistrate — Suit or other legal proceeding^' interpretation of] A person 
in insolvent circumstances applied to the Insolvent Debtors Court at Bombay for 
relief under the provisions of the Presidency Towns Insolvency Act, 1909 ; and 
was adjudicated an insolvent. Ten days later, a creditor of the insolvent, without 
having obtained any sanction from the Insolvent Dobtois Court, filed a complaint 
against the insohxnt In the Presidency Magistrate’s Court for an olfence 
punishable under section 421 of the Indian Penal Code, 1860. It was contended 
that the Magistrate had no jurisdiction to entertain the complaint. 

Meld, that the Magistrate’s jurisdietjon to tiy the insolvent for an offence 
under section 421 of the Indian Penal Code, 1860, was not taken away by any- 
thing contained in the Presidency Towns Insolvency Act, 1909. 

The expression “ or other legal proceeding ” in section 17 of the Presidency 
Towns Insolvency Act, 1909, coming after the woid ‘‘suit,** a word of more 
limited application, must be construed on the principle of ejusdem generis. 

It, therefore, includes only proceedings of a civil nature. 

Empejsou V. Mtjlshankau HAUiisrAND BiiAT ... (1910) 85 Bom. 63 

POSSEBSTON — By Agent — limitation Act (MV of 1877), Arts 142 and 144 — 

Suit to recover posses'^'^on — Dispossession — Disco aimvance of possebswn — 
PossCbAo/i as an agent of mniors — Decree hy the minors on attaining majority 
(c/avist the agent for po^se^ision of the lAoperty — Decree not execMcd and barred 
hy Ihnltatioii — Agent lorongfidly dii^possessed hy a third person — Money decree 
against the original owners — Decree-holder seeking to attach property’-— 
Adverse possession — Civil Pi ocedure Code (Act XIV of 1882;, sec. 283. 

See Limitation Act ... ... 79 

Limitation Act {XV of 1877), Arts. 142 and 144 — 8i.(ii to recover 

possession— Dispossession — Discontinuance of possession — Possession as an agent 
of minors — Decree by the minors on abtaiAng majority against the agent for 
piosspssion of the property — Decree not executed and barred by limitation— Agent 
ivrongf ally dispossessed by a third person — Money decree against the original 
owners— Decree-holder seelemg to attach property — Ad'^erse possession — Civil 
Troced'icre Code {Act XIV of iS82)y see. 283. 

See Limitation Act ... ... ... 79 

to recover — Pimhase hy decrce’^holder— Transfer of Property 

Act {IV ofl%%%), sec. Execution — Limitation Act {IX of 1908), Art. 138 — 

Civil Procedurre Code (Act V of 1908), sec, 47- 

See Civil Peoceditee Code — ... ... — 462 . 

POSSESSOEY SIJIT-— D( 5 cr< 2(5 of the Mamlatdar dismissing the suit— -Application io 
the Collector — Eevision — Non-interference with legal and regular fndxngs of 
fact — Entry in Eevenue Eecohd — Civil Procedure Code (Act V of 1908), sec. 

115 — Momlaidari Courts Act (Pom. II o/1906), secs* 19, 23 (1) (2)# 

/S'eo Mamlatdae»’ C ottBTs Acii: — ...487 

B X403— 10 
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FBACTTCE— 0^1?^ I^rocedure Code (Act XIV of 1882), sgcb. 2T6, 295, 320, 
325A—JS^^ecw^^on of decree— Attachme7it of property— Transfer of execution 
proceedings to Collector— Froperty re~attacled under another decree letween 
same parties — Second execution proceedings transferred to Collector — Claim 
under the first decree satisfied hy compromise — Collector ashed to fctvrii 
the darhhast as disposed— Judgment^deh tor ^ nlienatfg the prop^erty— Claim 
for rateable distribution under another decree Claims enforceable under 
the attachment — Bills of Sale Act, 1878, sec, 

See Civil Peocedtjee Code ««* ••• *•* 516 

>n , Qiml Brocedure Code (Act V (^1908), Order Mule Decree — 
FaymenA of money ordered on a fixed date — Delay in mahinq payment into 
Court owing to closing of Court — Payment on the opening day — General Clauses 
Act (X of iS97)j sec. lO—Fi^actice. 

See Civil Peociduee Code »»* ••• ... S5 

•Magistrate — Order as to disposal of property — On appeal to the 

Sessimis Court the order left untouched — Application U the District Magistrate 
to revise the order — Jurisdiction — 'Notice to the other side — Criminal Frocedwe 
Code (Act V of 1898), sec, 620 

/8ee Ceihinal Peocbdtxeb Code ... ... ».« ...253 

— ^ ^ Fresid esicy Towns Insolvency Act (III of 1909), see, 25 — Protection 

order — Previous decisio7is on applications for interim orders — Discretion, 

iSVe Pbesidenct Towns Insolvency Act ... ... 47 

- •'^Frocedure — Civil Pi'oeedure Code (Act F c/’1908). Order V, Mule 25 

Service of s'ummms by registered post on defendant residing 07it of British 
India — Summons returned marhed M fused to take ” — Genei'al Clauses Act 
(X of IW), sec. 27.] A summons was sent by registered post addressed to the 
first defendant at Navalgarh in the State of Jaipur and purported to be sent in 
accordance with the provisions of Order T, Rule 25, of the Civil Procedure Code 
(Act y of 1908). The cover was returned with an endorsement in the vernacular 
which was translated as follows: — ^“Pefnsed to lake. The handwriting ol 
Chnnilal, postman.” 

JTeld^ that as it appeared that the cover was properly addressed to the first 
defendant and had been registered, dnly stamped and pDsted, the Court was 
entitled to draw the inference indicated in section 27 of the General Clauses 
Act and to hold that there was suS&cient service. 

Per Curiam , — The only rule, if it can be called a rnle, to he la*d down, is 
that the'Cunrt must be guided in each case by its special circumstances as to 
how far it will give effect to a return of a cover endorsed “ refused or words 
to the like effect, 

Jagannath Brakhhhau v. D E, Sassoon (1893) 18 Bom. 606, distinguished. 

BixxjEAM Eamkissen p. Bai Pannabai ... ... (1910) 35 Bom, 21B 

■ paising of issues,’] The practice of raising a number of issues %vhieh 

do not state the main questions in the suit but only various subsidiary matters 
of fact upon which there is not agreement between the parties is very embarrass- 
ing. Issues should be confined to questions of law arising on the pleadings and 
such questions of fact as it would be necessary for the judge to frame for decision 
by the jury in a jury trial at nisi prius in England. 

Wbst End Watch Oompany Vs Beena Watch Company.** (1910) 35 Bom. 425 
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»« ejectm,nt~V.as jiKlicafa-Coari- 
^mr iion In ejeetmeni mit a decree for redemption can he passed Ciril 

Bomb^ Hi^h Court to pass a decree for rodamption in a case in 'which the • 
pkmtrtt has sued m ejectment That is purely in the exercise of th^ Court’s 
diserebonary po’wer; and it cau hardly be maintained that the plaintiff failinc^ in 
^ n ought to pray for the alternative relief by way of redemption 

when the Court is not bound to grant it as a matter of right. ^ mpwon, 

Mahomed Ibrahim ». Sheikh Hamja ... ... (igpjj 35 

Procedure Code (Act V of 

lOOb), Ac/i. J, Order XXV, Buie L] It is not desirable to run any risk of 


A..J XU JO uyu uosiruiUiG to run anv ri<?k n-f 
stopping a suit filed on behalf of an infant, which may be a proper suit to brinj? 
niui'.dy ujcuase of some inability on the part of the next friend to give security 


Bhaishanker Ambashahker «. Mulji Ashaeam ... (1910) 35 Bom. 339 


-Senience—Magistrate passing non-appealablc sentence—Mding to 
sentence to mahe %t appealable— Appeal to Sessions Judge— The Sessions Judge 
iodeaideiton merits— Criminal Proeedme Code(Aet 
Vof 1898), see. dl3.] The Magistrate trying a case passed at first a non-apW- 
able sentence on the acousea, but at the request of the accused, made an addition 
to the sentence passed so as to make it appealable. When the accused appealed 
to the bessions Judge his appeal was dismissed on the ground that no ann^il lav 
inasmuch as the sentence first passed oy the Magistrate was not appealable and 
til© addition to the sentence could not be made legally. In revision 

that the Sessions Judge had committed an eiTor in holding that he 
had no jurisdiction to hear the appeal ; for though the Magistrate had no 
mnsdiction to alter the sente^ once passed by him, yet for the purooses of 
the kijessions Judge s 3 unsdiction, so far as the appeal was concerned, that was 
tue Vtsry mistake \yhich. he was called upon to correct by way of appeal 

When the appeal was heard again by the Sessions Judge he struck out the 
addition made by the Magistrate in the sentence, and having done that, dismissed 
the appeal on the ground that the sentence appealed from was not appealable. 


Meld, that when the Magistrate had passed a sentence beyond one month an 
appeal lay to the Sessions Judge, under section 413 of the Criminal Procekre 
Code, whether that sentence was passed legally or illegally. 

Meld, also, that the Sessions Judge being once seized of the appeal the whole 
appeal became open to his Court, even on merits. 

Empbbor V. KESHAV 1 .AI. ViECHAND ... ... (1911) 35 Bom. 418 

**7 “'^Subordinate J^udge— -Personal view of disputed premises--^ Apprecia’> 

tion of evidence based on the personal viem.2 The plaintiff, in a suit to establish 
casement of passing his rain-water over the defendants* field, tried to make ont 
his right by the evidence of his witnesses who deposed that the passage for the 
rain-water had all along existed and was still visible to the eye. The Subordinate 
Judge visited the spot ill question, at the request of both parties, to test the 
vemcity of the witnesses ; but, finding that there was no passage at the spot, he 
disbelie 7ed the ^ witnesses and dismissed the suit. On appeal, it was contended 
that the Subordinate Judge had wrongly decided the case, because he had dis- 
posed of it, not by appreciating the evidence, but by the light of his own view of 
the passage j— 

Meld:^ that there wa$ no error in the procedure adopted by the Subordinate 
Tndge, 

XiAKMlDAS KhUSHAIi BHAXH^KstTfiHAX* 




(1911) SS Bom, m 
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PRACTICE — Suit relaiing to pMic religious propert}/ — Sjedm-OMtofiresp'isser — 
T(vrtg of suit — Joinder of partieS’-'Chvil JBrocedwe Qode (Act XIV vf I8S2), 
sec, 539. 

Bee Civil Pbocelube Code ... ... 470 

PEESIBENCY TOWNS INSOLYENCr ACT (III OP J. 009), secs. 7,SG—Ofncial 
Assignee — Third pcrsords property talseii in cnslody hp Official Assignee— Suit 
by stranger — Clod Court — Rigid of suit.'] Wiierc llic-j OMicia] Assignee takes 
into Ms possession property as belonging to the insolvent wliicli a third party 
claims as hie own, the latter can bring a suit against the Ollieial Assignee in a 
Civil Oourt to establish his right. 

JSTaginlal Chustilal u The Oefictal Assignee ... (1911) 35 Bom. 473 

1 -«__gECS. 17, 103 and 

104) — Adjudged insolvent — Criminal proceedings against the insolvent — Renal 
Code {Act XLV of \bioQi)y see, ^l—Sanetion of insolvency Court not obtained — 
lurisdicMon of Magistrate — “ Suit or other legal proceeding f interpretation of.] 

A x>erson in insolvent circninstances, applied to the Insolvent Debtors Court at 
Bombay for relief under the provisions of the Presidency Towns insolvency 
Act, 1909 ; and was adjudicated an insolvent. Ten days later, a creditor of 
the insolvent, without having obtained any sanction from the Insolvent Debtors 
Court, bled a comxdaint against ohe insolvent in the Presidency Magistrate's 
Court for an offence punishable nnder section 421 of the Indian Penal Code, 
1860. It was contended that the Magislrate had no jurisdiction to entertain 
the complaint. 

Held, that the Alagistrate’s jurisdiction to try the insolvent for an oiTeneo 
nnder section 42 i of the Indian Penal Code, 38o0. was not taken away by any- 
thing contained in the Presidency Town.^. Insolvency Act, 1909. 

The expression other legal p)ioceeding in section 17 of the Presidency 
Towns Insolvency Act, 1909, coming after the word ‘‘ suit,” a word oi more 
limited application, must be construed on the principle of ejusdem generis. 

It, therefore, includes only proceedings of a civil nature. 

Empeeor V. MuLsnAKEAE Haeinani) Bn at ... (1910) 35 Bom. 63 

— — I SEC. 2o — Wrofec- 

tion order — Previous decisions on applications for interim orders — Discretion — - 
Practice*’] it has nevor b^cn the pi.i^LKe of Cimiiiistoionors in insolvency under 
the Indian Insolvent Act (U and 12 Vict., c. lii) to consider themselves bound 
by their previous decisions on applications for interim orders when it has boon 
a matter for their discretion, and it by no means follows that because an 
application has been refused on the first occasion it must also be refused on the 
second occasion. 

Section 25 of the Presidency Towns Insolvency Act (III of 1909) clearly 
intends that while an in.'-olvent diligently performs the duties prescribed by the 
Act lie should not be harassed by execution creditors, and should not be rendered 
liable to pressure wliereby one credifc'ir may get undue ndvaiitago over anothfT, 

The section does not deprive the Court of its discretion in granting or refusing 
protection, but sub-section (4) indicates clearly tim lines along which that 
discretion should be exercised when a creditor opposes the grant. If an insolvent 
can produce the ccitificate referred to, the onus is thrown on the opposin»* 
creditors of showing cause why the protection orders should not be granted" 

In the mattek oe Megheaj Gangaehx ... (I9i0) 35 Bom. 47 

PEESS ACT (XXV" OP 1867), secs. 4 and h —Dedaration made hy owner who took 
no part in managing a printing press— Publication of a seditious hook at the 
press— Penal Code {Act XLV of 1860), sec. n4ui— Sedition— IntentimA 
The accused made a declaration under Act XXV of 1867, section 4, that he 



GENBUAL INDEX 




'sr.is file owner o£ a press called 'i'iio Auua?,vn Press Beyond this, lie tool: 

210 pait; 111 tlie minifigeinont oi: tlio press, \Yliich carried on ]>y another poiNo-i. 

A booh .styled Sliloki Gita” w’h printo-i at this press. Ij Vas a hook th.it 
dealt, to a large extent with mcta]5hysics, plulo'^opliy and religion, it also 
contain S'l seditions passages scattered among discussions of religions niitteis. 

It was not shown that the accused ever read the book or was aw.iro of the 
seditions passages it coniiiiied. J’he accused was conricLed of the oilonce 
punishable under section 124A of the Indian Penal Code, 1860, as jiublislier of 
the book. On appeal : — 

by Chanda, yarkar, J., that the cumulative effect of the surrounding 
circumstances was such as to make k improbable tiiat ohe accused had real the 
book or that he had known its seditious object ; and tliat the evidence having 
thus been eve’ily b.ilanecd and 0 rj[uiyoeal, a reason ible doubt arose as to the guilt 
of t-lie accused, the benefit of winch should be given to him. 

Reld^ by Heaton, J., that before the accused could bo convicted under 
section 121 A of the Indian Penal Code it musl be found that he had an 
intention of exciting disaffectiion j and that the evidenco fell very short of proving 
the intention. 

Fer O RAID'D AT AJiKAU^ J . — A declaration, made undei’ section 4, of the Pre.ss 
Act is intended by the legislature to have a certain effect, namely, that of 
fastening responsibility for the conduct of the press on a person declaring in 
respect of matters whore public interests are involved. Idonco where a book 
complained of as seditious or libellous is printed in a press, the Gourd perfoi’in- 
mg the functions of a jury may presume that the ownei' bad a hand in 
tlie printing and ^y:^s aware of the conteiils and character of the book. But 
whether such a presumption is warranted in any indivulual case must 
depend upon its own facts and circumstances. The presumption, however, is 
not conclusive ; it is not one of law, but of fact, and it is open to the accused to 
rebut it. 

Empjsror Sitakeah Siiiu Keisiijta Dbv ... ... (1910) 35 Bom. 55 

PBINOIPAL, DOUBLENG OIP ■•^DeJcMan Arjricv/Mvhi^^ .Ut {XFII of 

1879) — Wife of a7i (.bqne^ilbM'Ub — — Suit I q moH(j‘fq"^torecomrpoit<ies- 
sion’^F myer for pay)Yim,t of pv'nivipal and inbn'Gsb at certaiYb rati: — Dicreo — 
Faym&nt of ^H/icipcil atid interest— Fay oinib of interest at eertaia iaU till the 
principal is doahled'^Qontracdtial relation not superseded by the decree-^ 
Redemption suit — Aocounts, 

See Dbekfan Aoeicultoists’ Eblibf Act 204 

PEOMPT DOWER — Suit f or prompt dower not preniaticre before eonsK^nmabion, 

See Maiiomedak Law ... ... ... ... 38G 

PEOTECTION OEDEE — Fresideney Toions InsoUeney Act {III of see. 25 - 
Frevious cleeisionf> ou oirpUcaiions for inieiini orili'i ^' — Ftscrebion — FracbifcJ] 

It has never been the practice of Commissionei-s in insolvency nndor the Indian 
Disolvent Act (11 and 12 Yic., a 21) to consider themseTes boxxnd by their 
previous decisions on applications for interim orders when it bus boen^ a matter 
for their discretion, and it by no means follows that because an application has 
' been refused on the first occasion it must also be refused on tho second 
occasion. 

Section 25 of the Presidency Towns Insolvency Act (III of 1909) clearly 
intends that while an insolvent diligently performs the duties prescribed by the 
Act he should not be harassed by execution creditoi’s, and should not bo rendered 
liable to pressure whereby one creditor may get undue advantage over another. 

The section does not dex-irive the Court of its discretion in granting or refusing 
protection, but sub-section (4) indicates clearly the lines along which that 
disesretion should be exercised when a creditor opposes the grant. If an insolvent 
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Cfiii prodiica the ct'rfcjtic'ito rcfened fo, is throws -on tlie oppo^inir 

creditor ot showing eau?-o wliy Ihe pi oto\ - 1,1011 cider.'. bhouUl not bo gmiiicJ. 

In the iivrTcii of Meqeeaj G^ngabd-s ».* (1910) 05 Bom. 17 

PCBLIG FOLIC Z—a* .r}p]^oniU3 — D^-iC/ve hi feriii<{ of tho cOMj^rom.w — Appliciitlr,i> 
for decree — Ter.'n^ of Ihe co<,i[/r'}tnlse oppo.<f>'J to Uno—InHfaJmPut'^ — JDcfat/J6-— 
Vay,neiit of whole sihi/i — Uchhh'Mi A'jnc'dtuTisCn* Me' vf Ac^ of 1879), 

se(\ 15i^, ch vi^). 

See Bekkihan AGRicGLTusisrs’ Belief Act ... 190 

FE-OOITSTEXTC i. ION — Mc-cond) u-cting side wAl of a hou^e on its old foimdaiion 
not necessanly new bvAlJjng, 

See District Municipal Act ,«« ... 412 

BBDEMPTION SUIT— DeK-toi Jgpculturutf Belief Act (XFJJr;/ 1879)— F7/h 
of cm CL{f acid t arid —Sotdiii, — Snlt hy OLOrtgtigce to recover possctiS^o a — Praucy 
for payuen-t of priiichp*!, and interest at ccftodn rate — Decree — Payment of 
prifich’paL a, ad interest — Payment of uttered at eeriain rate Ull the 'orhicipctl is 
doubled— “C/ontractxial relatioii iiot superseded hy the decree — Acoouiitse 

See Derkiivh Agriculi grists’ Uelief Act ... ... ... 204 

— DehMaii Agriculturists^ lltlief Act {XVII of 1879), sec, 

lOA Sale in reautij a mortgage — Evidence of oial aurecnient oariiiug the writCGii 
document— .Kvidonce Act (i of 1872), sec. 92^ pro. I " 

See Deicehak Agriculturists’ Belief Act ... 231 

— fSuit in ejeccnitni — Vovri — Discretion — In ejectment 
suit a decree for redem phoncan hej)as,ycd — Practice and prouidure — lies ludicata 
—CM Procedure Code {Act V of UOd), sec, II, 2j:pl IV. 

Sec Civil FjiocEDaiiB Code *,o 50? 


BEGISTRATION ACT (III OF 1377), ^eo M -2LoUg tg^ -Tf .a redeem^ 

mg iU mortgage at mortgagors desireSul: by nioitqagor 01 hic rights— Sale- 
deed iiuregistered — Sale-deed could he loolced at for ecidenee of payment of 
money. ^ 


See Limitation Act ... ... 433 

BELEASE, meaning of — Dthdividcd brothers — Iis^vuinents lolieTehij co- 

ownen divide property U severalty —Bf ease— Pardtiim -Stamp,] ihst 
ments whereby co-owners of any property elmde or <igre 0 to divide it in 
severalty are instruments of partition. 

One cf three nndiYided brothers agreed to Lake from the eldest brother, llie 
loanager 0 * the family, as his share in the faiinly proporty, moveable and 
immoro.ibie, a cenaiii tov debts due to tho family, and passed 

to the Oldest brother a aoeament in the form of a release. 

SubbeqTienfJy one of the two brothers passed to the eldest brother a docn- ■ 
ment m tne form or a re^eabe whereby he and tho eldest brother divided the 
formoney ^7 the latter Jianding over to the former securities 

Laving arisen as to whether for the purpose of stamp duty the 
»a d two aocumenus were to bo treated as releases or inscraments of partition, 


Xeld, that the documents were instruments of partition. 
Jiir M Govinb Panpubang Kamat 


(1910) 35 Bom. 75 
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REPEAL — Froaedure Code (Act XIV of l8S2)t sec, 267A---Oiml Procedure 
Code (Jet V of 1908) repealing .sec. 2^7 A—Xtfra of the -^'epeal oa sec, 13, cl (c) 
of the VehkhaM Agricidt'ansU‘ Belief Act {XVII of \8i%)-~COiiUriidion of 
statute^ 


8ee Statltti:, cox^TiiTjCTiojsf of 307 

EE-PUBCHASE — y^ale vith a)h of Te-purc/ia^e — Sinthu 'cendors grundsorh 

against the vendee* s datightev-in-Um — Covenant to re-p tor chase pzi,relg personal 

See S-HE OB. *** ,,, 258 

MBS JUDICATA — Civil Trocedure Code (Act V <^190S), sec, 11 — Decision of first 
suit 071 'inf'7'iis hut its dismissal fo7^ not payhig the defi-eienl Qonrt-Jec^ — Seco'nd 
suit for trial on same ijieritsJ A previous i^nit belivoen t-io paities tailed on the 
gioiind tint the claiin w.is iinden'alnetl and tin-* pUintifi: when called upon to 
pay the deficient Oourt-fees omitted to do so. Tlieie ^vere issues on mmis also 
decided. In a subseqtient suit for trial on the same merits, the decision in the 
first suit was pleaded as res judicata. 

Held, that the reject* on of the suit on the ground of undervaluation at any 
stage of it did not make it res judicata for the purpose^ of a subsequent suit 
on the same cause of action or litigating the same title. 

further, that the d’sraissal of the suit on the ground of undervaluation 
having been sufficient by itself, the findings on ihe issues on tlio merits were 
not necessary for the decision of the suit and could not Lav's the force of res 
judicata, 

IbAWA KOll TjAXUANA MuGALI V. SaTYAPPA BT3Sr SiriDAPPA Mugali 

(1910) 3o Bom. 38 

— Decree — EvjecuHon — Successive applied! ions toeawiU decree — 

First da^'lchad made durinq the pondflTicn^ tf th<‘ p^'svJmi . daUa'it — D^'ciApn on, 
the darhha'^t does not operate as judhuta i^ o nev' {\ j hha i filed mihhi 
ii/'io of tk? disposal of the pi'eclor^, daikkasL 

Ste, Di'.CBEi: ... ... ... ... 215 

— — Medemption suit^ Second suit in ejectment — Court— Discratien 

— Iti ejeebneut suit a de'm^e for redi^mpb'on can he pa s'c'l--' 'Practice and 
placed are— Civil Procedure Code (Act V oflGOS), sic 11. crepL IV, 

See Civil Ppocldlue Cobe ... ... 507 

— nit iy a hfahomedar to rccovir a 2 > 0 ‘}tion of a house — Prior 

suits zoHh respect to other portions— Gif! — No ef^/opped hy 2^Agme72t in suit com-* 
menced after ihe gift — Priviti/ in estate — 2I.hsjoind*'r of causes of action — Civil 
Proeedare Code (Act XIV of 1882), secs. 13, 44(5). 

See Civil Piiocjsdubk Cols ... ... ... ... 297 

EESIDENOE, NOTTEICATION Ol^—Crimiml Procedure Code (Act V of I89S), 
sec. Indian Penal Code (Act XLV of lS(yO\ sre 7h—TVhippipp Act (IV 

of 19u9), sec. 3 — Sentence of whippinq only passed o7i accu^fcd — 0)der to accused 
to notify his residence — Validity of the order* 

Cbimieal Peocclube Cole ... ... ... ... 137 

DESTITUTION OE GONJUOATj PJT4 FITS— (7o/?.s7mn7n^tfhn'? of mar riaffc— Suit 
for prompt dower not premu tiire heforu cmisuuir.iLdl m — - 1 )oaei— Prompt dower — 
Mahomedan Daw, 

Sec Mahomed AN Law ... 


... 386 
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EESULTING TETJST — Act (XT of 1877), m, 10— Wm^Trusiess— 

Suit hi/ fescaior's sister for declamtloti ofluh'ship and o-iovershlp af hfe residm 
aflesMor's estate—EesziUing trust arisiug h/j opercfUon of law -^LbnUailon^ 

See Liaiii;Atio]s‘ Act? ».* 49 


EESIJMPTIOl!? — Inam — S?fit aqalrst Secretary of^^State for Irdla—Snit for 
infunction —Isotlce — Civ^l Froeecture Code (Act AfZF" o/" 188*2), sec, 42^1. 

See Civil FRocEDTjr.E Code ... 862 

EE-'JJNION — Hindu Law — Fartition — Fartial /partUion. 

TiiKBT: Law .. ... ...293 

FjilYENUE rtEGOHE, EISTTRY TK — -How far evidence of title or possession. 

/SVe Mamlatpaes’ C oTJRSs Ago? ... ...487 

EEYISIOF — Non-inicrf crente vjifli legal ajicl regular findings of fact. 

iSee Mamlatbabs* Goubus Act ... ... 487 

BAlFi-^Heressityof—ALinor—Figlitio sell minor'' s property — Bond iicie pitrcliaser 
without notice — MaJiovieda7i Law^ 

See MahombdaH Law w. ... ... 217 

— — Of immoveable property — Marketable title to the satisfaction of the 
furchasefs solicUors — Specific performa^icc. 

iife Spiscibic bsbfobma^^ce ... ... ...110 

— Of property in pcssessic'^ of a third person — Ferson in possession claUnltig 

to he owner-- The vendor a henamidar — Negligence — ye7ulor ci^id purchaser,, 

/See Venlob AND Ptjdchaspr ... ... ... 269 


— — 'With an option of re-pm'chase — Suit by vendot^^s grandson against tdie 

vended s daughter-ind aw — Covenant to re-fvndiase purely pLrso)iald\ A dcorl o£ 
tsalo with un option of i-o-purcliase contained tbe following danse: — “I Lave 
given the land into your possession , if perliaps at any nine I require back tbe 
land I will pay yon tlio o.foresaid Rs. GOO and any money you may hate sxieni} on 
bringing the hincl into good condition i.nd purchase bade the land.’* 

In a suit brought 35 years after execution of tbe deed by the grandson of the 
vendor against the danghter-m-law of tbe vendee to exercise the option of re- 
purchase, 

Edd, that the covenant to re-purchase was purely personal and the suit was not 
maintainable. 

Guelnath Balaji V. Yamanava ... (1911) 35 Bom. 258 

SALE-I)EE1') — Evide^jce Act {I of 1S72), see. 92, p7*oviso I—ContenyporancQus 
ogreCmenb — Afyiissibility — Fraud. 

See Evidencb Act ,** ... g 3 

— — Mortgage — Thwd pe^'son redmTiing the moidqage at mortfagofs 

desireSale hy niorigagorofUs rights— Sale-deed unrcgisferedSale-deed could 
he looked at for evidence of payment of money — Suiit hy mortgagor to redeem 
ignoring sale— LicnG7’''s rights — Adverse possession hy lienor— Eeqistr a lion Act 
{III of 1877), sec. 17 — Evidence Act (J o/ 187*2). see 91 — limit cii on Act (XV 
ofmi),Arts.U2,UL ' ^ 


See Limitation ActJ 
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SAXCTIOX— r/o‘-/ 5 'iL'/f/-o?£f sn-clion of C\v, ^CoruVi'cmhc 
not' hi, 111 lug on niinor Prr \ j'g Co.rA (A-j/J JCTF 0 / iS'A:\ i’ce* -iC: 3 . 


Eac^e 


AiC Civil, ruoc'MTS", Cji^r 
- p7 'C If 0 V Tip' >! /? //? - r 7 e " ; 


S22 


J(7J}>o(i^(l , 7— Ci 'Tii^ral j\yay’'.f'' fhc 'i,i^n7‘jr''J-~Pc:?ci7 ci^rU 

[J-i^XLY of Vjjy). Co.'r/f .i2r>7 dif^'^ucci^ 

Jnri r^i^—'^^Si’^rrroihep^rjai Vi'oc^cdivgf irMvpnifdinrL of 

See riu’^iDEXC’ £:^v:oL .I'jsy.Y Acr 

SAESA VrAATA L \XD— 6'?vc rt'r'A j\.iy^)rfyd A<J {71 o,a. Aoc VI of 18§S), 

■ Lanrl Beri h'e iv ( Horn At I i'oj J S 7 J ) —Tah’.htlan icv ore—Al " ‘ 


ftec •>!- 

lapd — At of litcoA r, 

/>i- Grjjn\i::i TALuiiDMt'-i’ A ct 


-AliCiUitcd 


63 


97 


SECRETARY OF STATK FOR iXDTA, SUIT AGAll^h'?-^Ifoliee-~&nt for 
iAginidion---Timii--I^,r\nfurqAJon--C.ci7. Uroccdiivo Code (^Aei XIF if ISyJ). 
i‘cc^42k 


See Civil Peocllull Gobi: ... 3q2 

SECUSTiY— On'A'ii'iV'f Jp7'occfl f>ro Code (Ac' T rg^X^VSff sec* 123 — Ord.f’r fo 

h^cKvitg ui* j i.} c iiOG hj jIugif^Li (de to ludge — SeboioTis J- dgc to yo iiito 

of f hi va'ic 

See 0?.n:::sAL Ccof? ,,, 271 

^ 17Qy-> COSTS-— ylai'dif—('}i,l Vtoctdcre Code [AH F 0 /IDO 8 ), 

SeJi* li Order A.CYF, Ilute ] — V‘ivn7cc ] It is not oo'^iiablo to nm any risk ol 
stopi)*in<? t\ snit blod on h/nalf of an in rani, n’liidi mar bo a proper suit to })ting, 
mervjly bccjuso of some inability on the pirt of ILo next friend to f»ive scciiiity 
for 


UHAi'=V‘.>rLi^ AirjASiTA„\:ri:i: j Mrm (1910) :3u Bom. 339 

., ^ jQy 0 ' f j'oucitou -- l> oiALin 2''<(f^7{f >ff — Court s dlsctc-^ 

iir^ji-- Ci- tl Vi uerdvre Codo ' .let Vofi\)}o)i Older AttAAf VnloV 

/S‘c-OrviL P.ioccBrpj. Co:):. ... 421 

— FOR GOOU ItSfAiyiOVV-Bi^chfrcr hg dtlrgisiraU-^mdriet 

TMogl'-frrta^ ovJerutg l)f^eh in/i' rjj — Atco^d — Vis-cltLft'ge — Iiitcrprituimn — 
Ortvinicd Procedure Cove (Act '/A f\hSA), ilO, '^00, 437. 

See CiJAiiATAL PbochiILil OoBii ... ... ... 401 

SEDlTiOX — Plus's' jict (XXV of iS67), evc?. 4 cfnd 0 — I)tctar((tlo:i or<.ade oij 

vdio tortv 710 'part in 'inaua'jing a pririi^g prt'^'i—VidjIieahe'r. of a seditious hook 
at the pre\e — Vtmd Code 's,A>.t XLr" nf i'ce. i2u£ — LAeiition, 

See Act ... ... ... ... 55 

SENTEKCE — Magutrate pasdrg 'noyi-apjoealchle scTife^ice — AdeJivg to smtence to 
miiikt ic cypeatahle — A-ppevJ, to Session dvdr/r—T/ie Sr-sstnns Judge to c^iierUnn 
the appeal and to decide H on ^ncodU — Criminal Procedure Code (Act Fof 180S), 
see, Ai^—Praetlce, 


PSACTICE , ... ... ... ... 413 

SETTLEAIENT — declaring trust — W%nd composed ofUco parts — Absence 
of p^'cmous dupQsitio’ii in one pur b — Pv^mition for chariig of the other part — 
Appomtnmit — Stamp duty. 

See Stamp A ct 
B 1403—11 
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SMALL CATJSIS COURT, SUIT NOT COfiNIZABLE BY— CV»v7 Froeahnr Co,Je 
{Act r of 1908), OrJe,’ XXJ, Unleti-i-Oontrad AH {JX orm% xto 18 
cL {S)— Stamp AH {II qf 1809), see. Z-j~Cnurl-snI‘~ Diseoren/ tkd i],c 
judgmmt-deUcr had 'fio saleaUe hiterest—FvUro'e of eonsidenttnm—Sil! h,/ 
auction-purchaser for possession orrclvru of purchase 'r,tnnei/~Ii,ia/i..;is of n'w 
Sj^ment-crethlar and uiiclion-purehuscr—Sidl mI corjniutl'le In S;jwll C,n'is,s 
Court— ‘Lbislmnped doaiment regarded a^t nov-eu'htenl. 

See Civil Peocedub^i Code 

SOLICITOE S LIEls FOE COSTS Charge of fioliciforft- Jasjicctlov cf dbcii.n. nfs' 

—Admimstrcami .suit.] The right to bo exoroised bv a solicitor (>lam,i,» a lion 
largely depends iipon_ tl,e eiraiu, stances under rvkcli ],e has eoased to act for 
his client, the tost being whether the .sulioitor has dirjcharged himself or lius 
been discharged by the client. 

^ The obligation on the solicitor to give inspection of and to prodncu docu.iio-is 

m ks possession over wkob bo has a lien in an administration action is couiin ed 
to those eases where they are essential to the determination of those qaestimis 

"i- th, b,i 
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jBougJiton x. Boughton (1888) 23 Oh. D. 169 and 
Insurance Association (1888) 24 Ck L. 408, considered. 

Aishabibi V, Abmbd bin Essa ... 


In re Capital Fire 


SPECIAL _ CASE, STATEMENT 0-^-Arhitrarion~-Stutmeni 
Iff of Cemt—Appcal frupi^ oei\r of Cour'.— Ci'jH 


(Act Y o/1908)f sec. 
1899)5 sec. 10- 


(1010) or, Bom. 

of epifial r fee 
t'o. 


10 xj and bell* xhzile i i — luchaa Jrhitratlon Act (IJC oj 


/See Aebiteatton Act 

SPECIFIC^ PEBEOBMAKCE — Sale of immoviahle proprrfii — Ihndwlalii^ fn 

saUpacUmi of the pm chaser’s' soUcitotsi] When a vendor of inmioVr-bV 
property desires to cnfoii'e a contract for safe with a condition that tl,o Ti L 
satisfaction of the piivcliaser’s solieitois, he must proi-'e 
either that the solicitors did approve oi the title or that tli=re w;,h sueh a litt' 
tendered as made it nnreasonahlo to approve of -t * ^ 




Blaol V. Wood 1,1882) 0 Q. B. D. 276, followed. 
Teisacher & Co. ». Mahomedaily Adajot Peeebuot 


(lldO) B5 Com. 1 10 


STAKE HO LT)ER—pgj)o^ of mone7j-^VaUd msignmedt hy dep»ufi>r /> hi > 

to his creditor in s.ati.sfaction of his debt and tbe credLT beino ht to ^ 
the amount so assigned, neglected to do so ho vas draigeabk fetf the mn’ral:''’ 


Gaotatbao Baekb-shsta Bhide 
Madhavbao Sinde Saror 


His Highness 


M^birAB^sfA 

arnA-n/TTj “ (I’HO) 35 Pom. 

See ImTRVMENT of Pabtition 

^F-^t.rumeot d.Iarin„ 

-Settlemeni—Bisposition folchariflf n 
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funds (hraicd to cliarity. The funds amoiintad to ahont 11?. 3,00,000 and came 
to Ibo hands of the trustees from t\ro sources. About ils. 1,00,000 was the 
wait of apppils to Yarious persons and Iho rest was provided by the executors 
ol: tlio v/ill of one A. IJ. The instrument (h‘olaring the irusLs was engrossed on 
a stamp luiper of Its. 15 and a question liavhig arisejj as to whether die instru' 
nient was ppopeily.staniped, 

JTdJ^ that so far as the fund of Rs. 1,00,0!'^'0 was eouoeniod, there being no 
prcv^io’i? disposition in writing of any part of it though some of the contributions 
were accompanied hy letters from the donors expressing their wishes with respect 

the funds coutribntoij, the instrunienf vms a settlomeTit according to the 
delinitioii in section *2 (2d) of the Iiidi*m Stamp Act (II of 1809) and was charge- 
able with duty on Ks. i. 03/200 at the rate of 8 annas per cent. 

BvJd^ also, tliat so far as the fund of Rs. 2,00,000 was concerned, the provisions 
of tlio will of A. H. amounted to a disposition lor a charitable purpose and the 
instrninent was an appointment chargeable with a duty of Ils. 15 uader Schedule 
I, Article 7 of the Indian Stamp Act (II of iSOD). 

Li re Addl'lla Ha.ti Bawood Bowla OEPHAifiG-n (1911) 05 Bom. 444 

STAMP ACT (II OF 1890q sec, Zo—OiuU Procedure Code (Ad Y of 1908), Order 
^Xlf Piilo^l — Contract A cd {IX cf 1872), see. 18, d, (3) — Court^sale — Dis- 
coverj/ Ihoi ilhe. Judgment-debtor had no saleable I Ueresi — Pailure of co7isidera- 
tion — ait hj/ aucii on-purchase}^ for possession or rctar-^i of p^trehase money — 
Melalions of the Judgment-creditor and {mciio ii’^pn schn^er — Suit not cognizable 
hy Smell Causes (Joitrt — Unstamped document regarded as nofi-suiisieni.] A 
Conrt-'Sale purchaser having discovered that th: jndgmont“debtor.s lint no saleable 
interest >n {he prop-'-ty sold bcotiglu a suit egMinsc jnJgment-('reditor for 
recovery of p-ossc ?sioii of liic rrm).'i’t;, ur in tJic <dteriutive, roLurii of the purchase 
money on the footing of total failure oi: conskle ration, A question having arisen 
as to whether the suit was maintainable, 

Heidi the suit was maintainable inasmuch as under the Civil Proeedure Code 
(Act V of 1908) there was an implied waiTaiity of some saleable interest when 
the right, title and interest of the jndgmcnt-vlc'bior was put up for sale, and the 
purchaser’s right leased on such implied warranty to a return under certain con- 
ditions of the pnrehasG money which had been received by tbo judgment-creditor 
was recognized. The relations of the parties, namely, the judgment-creditor and 
the Court-sale purchaser w'ere also in the nature of contract. 

Hold, further, that such a suit, ihouga the subject-matter was less than 
Es. 500, was not cognizable by a Court of Small Causes, there being a prayer for 
pos ^o^'^ion of immoveable property. 

An unstamped document being inadmissible in evidence must be taken as 
non-existent. 

Er&Toiij-i AuDrsTTin InM^iv.UrjsXYAK G-axgm>itve Bhat ..(1910) S5 Bom. 29 

SEC. 50 — Undliided brothers — Instruments whereby 

co-oti"riers divide property In sercruMy — Release — Partilio/i — Stamp.} Instru- 
ments wliercby co-owners of .luy property divide or agree to divide it in severalty 
are instruments of partition. 

One of three undivided brothers agreed to take from the eldest brother, the 
manager of the family, as his share in the family property, moveable and 
immoveable, n certain cash and bonds for debts due to the family, and passed to 
the eldest brotlier a document in the form of a release. 

Subseqxieiitly one of the two brothers passed to the oldest brother a document 
in the form of a release whereby he and the eldest brother divided the ramaining 
family property by the latter handiug over to the former securities for money. 
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iiaving arisnn as to whether for the purpose of stamp doiv llie said 
two aociimauts were to be treated as releateOB or inslnmieuts of partitioiij 

MM, that the docuiiieiits were inslrvmeuis of inriitlon. 

M re Goyisb Pasdvra's^g JIawat ... (1<*10) ‘]5 Bum 75 

STATUTE GONSTpuTION CoJ. (J., A'lFcf 

i-'p ’f 2 o 7 a— C(M i F.'occchira C'.-eV {Jet F f/‘ ]!>0S) rep'^aUnq me. 357 4— 

Lit '1 

Go?oflS‘°'' Drocodmt’Codi, thf 

Teimeae Kashiuaai Ahaji ___ (1911) S5 Bom. 807 

af MsCTr^of'' Fyocednre Code (Act V 

&c OEisriEAE Peocedues Code ... ... ,.. .353 

SUMMARY EVICTIOIS^NojMSfl’;/ ZonJ Berenue Code (Bom Act V of 18701 
.ec 'SM-Oojarot TaluMcm’ Act (Bom. Aez VIofim^CMlior tlel h 

JJt.sc)eUo,i of Colkctor-Junsdtchon of C, oil Court to e.eamine tl/e order. 

^b'eeLiND IcErEjsu-E Cods ... ' '-.7 

^niuJi fiiuUi—^t[mQ:urnfi u-Tiimea morl'etl to fakp'' 

tml Procedure Code {fUt Vofmb), Onler 7, rude 25---.p7c(c^*k ^ 

Peicticr 

IEXV7nTS TX COZsirOX-^# 

Trohlhitiot'i (Ujit'.Ld ^',j, irlvin^ 

See Moetoage 

'* ••• **• ... ,,, 

improperhfve- 

-Bauirfg If kZ-Br". ««((/>; 

- - £ sixri 

announce™ i“ 1907 the fAntii 

wmb?£4efto?K^^ name'Berna- 

out. The trade-mark will in ^ stock Ox these watches is sold 

the name is done to secure a trade ^ J’eintan uaaJterod. The alteration of 

1 daewheieP ^ trade-mark which cannot bo imitated in India or 


decree heiine:i ihorlijagors and mongagee- 


u71 
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On ilia 6th of Noyembe? 3 90S the defendants opened a place of business in 
IBombay and is=5ned a circniar, dated Pebmavv 1909, in which, on behalf of the 
defendant Coinpaiiy, they referred to the phiintlEs as the defendants’ agents who 
had sold 6,00,00“ > watches made at ihe St. luiler Pactory in pas’t years and 
proclaimed that Derna Company’s watches wo\dd no longer be sohrby their 
former sole agents- imp or torvS (meaning the pLiintiffs) as the defendants had 
decided to get rid of any mlddbsliip and to deal directly themselves. 

The plaintiffs thereupon filed a suit on ibe 2nd April 1909 against the 
defendants to restrain them from using and imitating various trade symbols alleged 
to belong to the ]iUintiiTs an I from representing that the defendants’ business 
was the busine?s carried on by the plaiiitiits, 

2Ie!(l. tliat the plaintifls for the ];ist three years both in thoir dealings with the 
supplying factory and with their customers evinced very clearly and consistently 
their intention to abandon the name ‘ jderna ’ as a quality mark for their watches, 
and it followed that they could no longer claim any exclusive title to the nsc of 
that name either alone or in a trade-mark. 

Heidi further that the plaintiffs were entitled to an injunction, restraining the 
defendants, their servants, agents, travellers and repiesentatives, respectively, 
fr^nn in any manner representing that the defendant Company had been or were 
can ying on the business carried on by tho plamtiffi or were the successors in 
business of tho ]>Iaiutift’s. 

Her Curiam . — The importer who by alvertishig mid pushing the sale of goods 
under a particular mark secures a wide popularity for the mark in relation to the 
goods sold by him is entitled to the protection of the Court for that mark in the 
country of importation even against the producer of the goods. Himodar 
Ruitonse^ v. Mormasji Adarji (nu-rep.j Appeal No. 943 of 1895 and Laverqne v. 
Eoojier 8 Mad. 149, referred to. 

Tho fact that the user of a word or mark alwaVvS uses it in conjunction with his 
own name is not conclusive to show that the word or mark cannot he claimed as a 
trade-mark or that the user has waiived his rights in it ns a trerle-m irlr 

Tho question of abandonment is one of iuiantion to ])e i-ib-i-'d fro’u the facts 
of the case; Momon Co. %% Boelm (1881) 26 €i>. 6J8 .m-l L>vergne v. 

( 1834) 8 Mad. 149, followed. 

The practice of raising a number of issues which do iiol state the main 
questions in the stut but only various snbsidiaiy matters of fact upon which 
there is not agreement between the fiartics is very embarrassing. Issues should 
be ■‘(‘p6:,ed to questions cd hr.' ai’ising on the pleadings and snoli questions of 
fact ut, ii I . n^C'cssiv” for tho judge to frame Lm desisioa by the jury in a 

jur} IT i.il ao ?ihs7 'll ‘hi^iand. 

West End Wixcii Coiipanv v. Busxa Watch Co3Ipaky...( 1910) 35 Bom. 435 
TRANSFER OF PROPERTY ACT (lY OF 1833), sec. 2 {d)-MoHgage--^Assign- 

menl of mortgage— -Ajoplioabion of rule of The fact that the person 

entitled to sue on a mortgage happens by assignment to be a Parsee cannot affect 
the (Hindu) mortgagor’s right to claim the advantage of the rule of damdupat, if 
it existed when the mortgage was entered into. 

It is not proper to infer that/ because it has been expressly enacted that nothing 
in Chapter II of the Transfer of Property Act (lY of 1882} shall be deemed^ to 
affect any rule of Hindu LaW;, the Legislature has deprived a Hindu mortgagor 
of the proi,ection afforded him by the rule of damdupat. 

The right of a mortgagee to sue for his/principal mi interest is a right arising 
from a contract and must be taken to be Wdo subject to tho usages and customs 
of the contracting parties. 

Jeewaneai 1 ). Mastoiibas ... «• *(1910) 35 Bom. 199 
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TEANSI'EE OF PROPERTY ACT (lY OF 18S-2), 3 of 

constj'ucti tie n otice — Go^iyt-sale in e?\iciilw/7 — O v’/ ffircJ rjii/eJiast y — Utot jy, } - 
MorUfagee of cc^'Hjied jivuvaha'^rr — Olatl ProceJiim Code (Jet XIT ,)f 
sec. 317. (Ac^ V of IdOS). sec. €G.j 'J'he niorip:*!.^GO of ih^ on'tiiiod p'.irr'ln'^cv ;l 
C ourt-fe.ile is entitled to rely upon ilio title of Lis n\oil<;\\i>fT 
nmnnmt.y fi oni suit as tlio Inv proviiles in of llj‘3 h!..!iniovy inh. S»‘r- 

tion {)G of the Civil Piotodiire Code (Act Y of 19(fS) — uLicL wviy Le\*al]o.l iv. rf\ 1 
f(U' tiic purpose of iissUtir.cf in I'Le construction of section 817 of tin' Ciril i'roec- 
daro Code (Act XIA^ of 1SS2-) — sappoits tins concliisiou. 


Burl Gooind v. BamcJi tundra (1G06) 31 Dorn. Gi, follovvod. 


The dnetnne of constructive notice applies in two caaoSj first, where tlie party 
cluirged liad actual notice that the propcity in clispnto wis clic.rgf'fi, incumbered 
or in some way affected, in which cuss he isjdecn'.od to lia^e notic' cf iho facis 
and inslruincnts to a knowledge of Vvdiich he vouid ha'' e Loon lol l>v ot' j:j yiivv 
iiftsi’ the charge or incumbiancc of which he actually knew, and, s'-'t'cndl-^ , 
the Court has hcen satisfied Irtitn the evidence bei ore n i bat the ])nriy«l-.{,rged 
had designedh" abstained from inquiring for tlis very pmpO'«o of avoiding iiotiec. 

Tins does not conflict in any way witli llie sk'-itntory deliiiition of notice in 
section 3 of the Tiansfer of Property Act {IV of 1882) . 

A purcliasGi* of property is under no legal obligation to investigate his vendor's 
title. But ill denling with real piopexty as in other matters of buriiness record 
is had to the usual eourse of business ; and a purchaser who 'wilfully dopaiL'-j i'lozc 
it in order to avoid acquiring a knoivledge of his vendor’s th-le is nzl allow c.d It 
derive niiy advanfa 2 'e from his wJful ignonnice ni deiVets •\.]rhh i oi:M i;>vi* c.'U!' 
to his knowledge if he had tian^acted hi-' i:i 'hi o' .’’uary w Vb-- '*s 
what IS meant by rea-sonahle care’* in ^‘ction 41 of .b.. T.an-icr of Pr^u):i r 
Act (lA^ of 1882). 

Ocoiipahon of proper! ^y which h.is not come to the kn(o\Ir(=g*o of ihc r-aily 
chaigcd is not constructive notice ol any interest lu tbo piopoity. ’ 

JCABIMBHAi V. HoOEBAI ... ... ... (ll'll)' 30 koUi. 342 


— I o, 5 1--/I //'/soV -//•- J, i, ,/ 

depositing 'iiioneg in iclfds rutme in his shop --lAf tor d tdloiKd * i‘er the thyof 
JDcpositre alhnved to withJraio — Hnshaod avhioirletigi ng li ut <■'’ 

intU— Trusts Act {II oflSS2), secs. 5 arki G. 

/SV^DliBOSJT ... ... ... ... {(Jl 


^ 

Mortgagee failing to pay a part of co7hsi dent lion as 'r,j th> ofo; A/'o,/, ■- 

deed — Failure cf consideration — SidjseqtUi7ii payfUe:- 7 t cadnot he lohrii g-ht 
rnortgage'deht — Mar.dialling of seciinlles. 

/S'ce Mojitgage ... ... ,,, 3;^5 

^ ... - 

holder— Suit to recorer possession— Fxoc7itlv77—ClvU Frocedinc CjdciAct F <>f 
1908), sec* A7— Limitation Act (ZXq/'I008), Art. 138. 

See Civil PnocsDuaE Cole ... 

Qg.^BcpcaJ—Qirif IF ccr- 

dure Code {Act V of 1908), Order XXXIV, EnU lA— Decree on mortana>^ 

— Fa'ceniion sale — Frocecds visutficient to saiisfg decree — Attachment of nvmF 
gag oFs other pro 2 ^artj/ coivprisediQi redemption decree for the reeovenj of the 
balance — Froperty cUtaohed to he sold. ^ 

See Civil Pbocelijbe Cole 


... 248 
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TIJANSPEIl OF PROPERTY ACT (lY OF ^1882), se<-. m—LartfUlord and 
h'iiaid — Sul'Ixfsi-'tc — Ai'ohJonee of lea^'e — Yacard fORsesstcn — lioLdlug ovoi'A 
'riic ])lc>h. nil’s Yvo^ti of a godown for one year fi-om Ist Apnl ICOS .it; a 

infill ]ilv 1 Oil i/. Froiii Isi AfO}’" 120:5 lliey sublet li on the same terms for the 
u-ii’ahidf 1 Cl tlieir lease io tiic dciViidant vibo n«e(l it lor storing of siigw:. 

On 5ili IkCfirubtr tlio gndov/n was purticilly <lostroyed by tire, and a quantity of 
s’'gar lliL-rein ccns-idGinhiV dimagcd. The defencianFs insurer^ came m 1o take 
eli.iif’o <»L the i-alvagOj but soon after sold the iemahi« of tLo sugar to G. ]\f. 

- -.d llio l.itter tben took nos-et^sioii, and continuod in possess! ui. sorting tLe sugar 
'’•'itij loth Febrnaiy U:0i). Meanvinlo, on lOtii December, tlio plaintilTs had 
Yk'itfoji to ibe ] 'ndioid ad^ishig Lim of tlie fire aiul of tbeir termination of the 
li'<isc* in consetrici A e, 'j'lio lardlnrd, hovrever, insisted on Liieir liability to pay 
lent, imir! sut,:* tune as vacant ] )o.'''Sossion sbould be given to bnn. Tlic defendant, 
ill an-iv.cr io a bill for lent, avicio to ibe plaintiJXb to the eliecfc tbal bo bad 
tcj-nunated bis lea^o on account of the fire, and \\ouId not pay moie than the 
] roijortionaie rent for the fij'st 5 clays of December. As, however, vacant, 
pns C'S’cn was not given until Idtb Fcbirary (on winch clay G. M. w^ent out of 
]>o'-':e ''10 0 lLc plaiiitid’^ sued the cb'ferdant for rent and for use and occupation. 

IL^ldf ib.it tbe plaiiitiifb could not exercise their option to teriniiiate the lease 
uni"! i]ie\*put the landlord into possession. If tbc avoidauco of the loas-e under 
Sv i^-n iOs (c) ul‘ tbo 'ibaiisfer of Propeity Act (lY of 18>2) was elloctual 
wii’aoui ^'Il■'oudol of vacant iiossessiou, the plaintilTs hy lailiiig to give vacant 
pos.ie.s-i(ni woio bolding OYor citor the termination of their lease and wei'clii.blo 
for reni undir an implied luontbly tenancy (5U the same terms as before. If tbc 
tuhoidanoe was incrfectiud, Ibc ba^^e continued until put an end to ])y mutual 
eon,s(!nt, 

JA/f A ^tirtliei, iliMt the abandonment to the insuicrs by the defendart was 
clUeted i or bis benefit, and, in the abtoenoe of evidence that tbo insurers and 
tliC r VI ndc’C G. jM. kept the sugjir ill ibe god<nvii m spite of i>iot(.‘4s b}’ Ibo 
vle*‘'‘iidaui ll 10 latter (as Ijo I ween the plaintiffs and the defondanT.) must be taken 
to hue h'-en in oecupailon either iinclcr bis originrd tenancy or under a similar 
one rcsidting from bolding over. 

bjoicjc ITaji iloosLix v, Buh'l & Co. ... (IDlu) Bom. 333 

TiiUkST-DRIiH)— f Composed of kvo parts — Ahsonce of previous dispovpioh Ai 
od'i part- S([fhaHriit — Di^pohitioti for eharily of the other pari — Ap))oiutmv>i(.--- 
duitj* 

8'e Sl’amc Act ... ... ••• ... 441 

fiMlI''STEFS--'A/77;//VaLi’o// hy tntdees io divert fu/ids to other obje>'ls — Trifste^s' 

Of iiiioii-- i,j\]no^ ducfrkie — Trusties andj Aforigagees Yovjcq's Act. 

Thus runs AxVD -UoiiiaAGEis Powtsiis Act ... ... ... 330 

Limdation. Act (X Y of 1877} sec. lO—WzlYSufi Ip testedoTs sister 

Tor declaraiioib of hcirAiii/ and ovmershvp of the residue of testator s es tat 
B’LSiathi'j mist an.'^ing bp operation of laio — LimUcthn. 

/S'l’c LniiTATioiir Act ... ... ... 49 

Aisl) MgKTG.VGEES POdYEPvS ACT (XXYJII OF 186C)^-rZW/6'^- 

deod — Applicativn hfj trustees to dimH funds to other object s-^^Tnistces' opiofon 
■—Cypres 'The o,m'iving trustees of a fund Ic-unded with iho object 

of disM'ibuting food amongst puch poor persons as might a-isoinbie at certain 
.stated times and places pctitioj'od the (^ourt under section 43 of the Trustees and 
.Mortgagees Poivers Act io divert Ibe fund to more useful purposes on the grounds 
that in tbeir opinion the charity tended to pauperise the recijileuts thereof and to 
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ntV'-'!- piotluee otW imtlosir- 
I'f'Kt w!tv i<. nil' 1.'; ‘ ;,V„V,f; ‘ “‘i llie poor of Eoni!(n.y atid )li.> 

fioSS ™ Jnsii- 

altrrod «cv.,r.li„, fo ihe!:- id:;:" :,f‘v,p''a till? .1 'f" o^;;?r 

In r*' TFch’ Uomtal [lilloj 2 Oh, 12 j, vcferrad to. 

1 , ■«■ S,« Om..„.B„r K.,:.„„^, B»., (10,0, J5 

"'""'S. «» 2.” •?•'» ■» 

t>->y/o-!r(n--~n,,J:.nJr^,,.,!i z.! t - ? O.W i/if ar^onnt-JjqiOMtce alhwei to 


v^ihflro -r~'n n •.hn uj ai'knoi'-lnJihvi ii-nf! 
Projiertii Act (J !■’ of IPS2), .vcw.":.. 'od. 

Deposit ... 

CNSTA'Mrt;]') DOCUSIESTT, effect o? 


_ '-Dpiw.siiee 

-Creation, of trust — Transfer of 
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""ITfS C’f AGAIN-ST-i„,, An»- 

, '. i;7 ,'.. /'! ■ .,' '. '■ ,-' U- ]^~ f >‘ rid } hrn / Othecs Act { Bom . Act III of \ h \\ 

,'r htj Government — .4/c'rj'i— 

' * ^- - - - .ffi(yls‘ilic.fj{m. 
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< \>.,i h t>'i .Cr rif,/ cert i/i cafe 

Sea Hekedit^ry Ofiices Ai t 


TEXDOR Am viniiirm : n--Kih 

r] 


HCy 


-, ; ^ 't of a ttBnl ^ 

aence'' '' '' o .'^1 '■■' '''’' '■' Kcnlor o, heuamh/ttr— SfAi- 

«f it'' ' • I '■; ■■■'A". '■ "••■ii'oiii a pov'^on v.iu> had Ihc titK-difds 

of the mmso n^nUo^ out iii t,!'' nanio. Tito h-auC- iras iu tho dofoiirtaiu’s Utot 
won who claimed to no Its o\vn''r Mid it ai'pearod that Iho pln'nfiff’s v,.ndor was 

i/eW,thnt the plaiidiff foidl not sm-enad, l.aeanse ho omiHe.l in make the 
mqnmc, wind, ho wa.s hmind t" inako lo jiu-f.-t his nw,i*titli nml hv 1“ ,n . 
noKhgonoo exposed lunnself in tho risk of imroha-inv prnperlv which in rs^ tv 

bt-lonKCdnottolnsvoi.dorimfctothoU«f.4dant. ^ ‘ 

A’YANKArAciTAKTA r. Yamaxasami ... ... ( 1911 ) pg Bom. 26 S 

'’to •if w » 
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K2S 3£A.J‘0M-^MuM'h M^U‘iiicip(iliii/-^Meel(iMoi>tiou ofthe^.hed ofd tank fof* Wunicipcd 
Qotto% I£aTh€t* — caused to plcdutij^s* goods hu swldeu and extf'aonlinan/ 
hemp rain -Suit for damages against Mumeipalitg^Surden of proof as 
to negligence in the reclamation worh — Suit not maintainable —Yk major— 
Distrm Municipal Act (Bom. Act III of 1901), secs. 50, 54. 

See Disteict Motcipal Act ... ... ... 492 

Wi\lYEt'R~-Gontraet~—Instalments-^Default in payment. 

Instalments •• ... **.511 

WHIPPING ACT (IV OF 1909), SEO. 3 — Qriminal Procedure Gode {A‘t V of 
1898), sec. h^^Sndian Penal Code (Act XLV o/ 1860), see, 7 — Sentence of 
whipping 07ilg passed on accused — Order to accused to notify his residence '— 
Validity of the order.2 Section 565 of tEe Criminal Procedure Code (Act V of 
1898) must be strictly construed. Tbe order contemplated by the section can 
only be made at the time of passing sentence of transportation oi' imprisonment 
upon a convict. It cannot be made where the Court, instead of passing that 
sentence, passes a sentence of whipping. 

Empbeoe Fuljx Pitta (19X0) 35 Bom. 187 

WIDOW — Eindu Lmv—Will — Use of empression m.aUh*'%G oust ruction — "Widow* s 
estate. 


See Will ' 


... 270 


WILL — "Hindu Paw — Use of expression malik** — Widow* s estate— GonstrucUon.} 
A Hindu died, leaving a VVill by which {Inter alia) ho appointed his wife as 
residuary legatee in* the following words: — ‘^As regards whatever miy ronmiTi 
ora 1 appoint my wife Dhancore as the owner (malik) of the whole theroof/* 
The management of the property comprising the said residue was provided for by 
the appointment of two persons named in the Will and certain other restrictions 
were placed on the management of the property by the wife. Finally provision 
was made for the further distrioiition of the property after the wife’s death. 


Reld^ that the widow took a widow’s estate and not an absolute estate. 


The use of the expression ‘ malik * by itself would be sufficient^ to give the 
widow an absolute estate, but the knowledge of the testator as to the incidents of a 
widow’s estate and the ordinary notions or customs of Hindus is to be considered 
in construing a Will. 


^^Motilal Mithalal V. The Advocate Genekaloe Bombay... ( 1910) 35 Bom. 279 

% 


‘iLimitation Act (XFo/1877), 10— Trustees— Sait by testafofs skier for 

declaration of lieksklp and ownership of the residue of testator* e estate — 
Meriting trust arming by operation of law — Lirnitatim* 

See Lim^Ation Act ... ... — 


WITHDRAWAL OF SUIT — to recover possession— dismissal of mit— Appeal 
-^Avilicationfor withdrawal of suit with leave to hnng 
the Oomt’-Oivil Procedure Code (Act V O/1908), Order ZXXZI, Order XL/, 


49 


See Civil Pbooedubb Code 


mi 



